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PEEFACE TO VOLUME VI. 


It was with the help of my brother that this work on the 
history of Mediaeval Political Theory was begun in 1892 ; 
indeed his article on The Political Theory of St Thomas 
Aquinas ” in the ^ Scottish Eeview,’ 1896, was its first pubUshed 
form. He was one of Iho pupils of Arnold Toynbee at Balliol, 
and though what he learned from him was mainly in Economics, 
it was from him, I think, that he learned not only the signifi- 
cance of Economic History and Theory, but also the importance 
of the history of Political Thought. During the many years 
of his long service in the Government of India, 1880 to 1916, 
and in spite of the pressure of his public work, he contributed 
by his continual sympathy and his careful judgment and 
criticism to help and cttrrect this work ; and happily, in the 
years after his retirement in 1916 he was able to write a large 
part of Volume V. 1 had hoped to finish, as I had begun, 
with his help, but this was not to be, for he died in 1931, aJifi 
I can only express something of what he was and did by 
dedicating this volume to his memory — ^the memory of an 
honourable, just, and kindly man, and an indefatigable scholar. 

Till the last year of his life he was occupied with the materials 
for this volume, and happily something of his work I have been 
able to include in it, but only a little of that which he was 
prep^iring. aCbis has unavoidably compelled the omission of 
one very important subject which we had hoped to treat ib 
this volume, as in former ones — ^that is, the relations of tffe 
Temporal and Spiritual Powers — and I fc£& that it is too 
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late to hope to be able to deal with this. I greatly regret 
this, but at the same time I feel that in the fourteenth century, 
and still more in the fifteenth and sixteenth centuries, these 
relations must be studied under terms in many ways very 
different from those under which W'e have dealt with them 
in these volumes. 

With the downfall of Boniface VIII. the long conflict 
between the Papacy and the Empire had, as it seems to me, 
really come to an end. No doubt it was renewed in the 
struggle between the Popes and Henry VII. and Louis of 
Bavaria, and it may even be said that this ended in the success 
of the Popes ; but the Declaration of the Electors at Rhense 
in 1338 seems to indicate that there was little real significance 

in this. 

Again, while there were in the foiirteenth century several 
treatises like those of Augustinus Triumphus which asserted 
the theory of the temporal supremacy of the Popes in the 
strongest terms, these do not seem to add anything of import- 
ance to the contentions of Innocent IV., or Hostienis, or 
Egidius Eomanus, or James of Viterbo. 

The truth is, as it seems to rao, that from the fourteenth cen- 
tury the history of the relations of the Temporal and Spiritual 
authorities^ while we must not overlook the great import - 
lance of Papal authority, must bo studied primarily under the 
terms of the relations of Church and State within the separate 
"nations. This is true of the fourteenth and fifteenth centuries, 
and even more of the sixteenth, and that not only in the 
Eefofmed but also in the Catholic countries. These questions 
are so important that their proper treatment would require 
a detailed examination of the circumstances and the literature 
of the subject in each of the more important Western countries, 
and this is a task of a formidable complexity and magnitude. 

At almost the same time as our last volume appeared, there 
was published the most important and valuable work of Pro- 
fessor J. W. Allen, ‘ A History of Political Thbught in the, 
Sixteenth Century,’ and I would express both my high admira- 
tion for this admirable and illuminating work and also my 
obligation to it for much information. I trust that our readers 



PREFACE. Xi 

will recognise that what we have attempted in this volume 
on the sixteenth century is not like Professor Allen’s work, 
a detailed study of every important aspect of the rich and 
varied “ Political Thought ” of that century, but a treatment 
of it, primarily, in its relation to that of the lUiddle Ages. 

Among other important works recently published, I should 
wish to draw the attention of historical students to the very 
valuable work of Professor Ercole of Palermo, ‘ Da Bartolo 
all’ Althusio,’ and to the excellent work on the Political 
Tlieory of Hooker by Professor A. P. d’Entrfeves of Pavia. 

I must also express my great obligation to the late Professor 
G. Fournier of Paris in directing my attention to the sources 
of information on the French Civilians of the sixteenth cen- 
tury, and I should wish to express something of the regret 
that every serious student of mediaeval civilisation must feel 
at the loss which we have suffered in the death of so great, 
BO learned, so judicial a student of Canon Law. We are indeed 
glad that he was able to complete his work on the Collections 
of Canon Law from Pseudo Isidore to Gratian ; and we look 
forward to the forthcoming treatment of Gratian himself by 
Fournier’s learned successor in Paris, Professor Le Bras. 

By the kindness of Professor Giorgio del Vecchio of Borne, 
one chapter of this work (Chap. II. Part II.) was translated 
into Italian and published in the ‘ Kivista Int^^mationale 
di filosotia del diritto.’ 

I cannot end without once again expressing my profound 
indebtedness to Dr B. Lane Poole, the most learned of English 
mediaeval scholars. Looking back after fifty years I remegnber 
not only his continual kindness to an immature student, but 
also that it was from his ‘ Illustrations of Mediaeval Thought ’ 
that I first learned something of the real character of the 
political principles of the IMiddle Ages. 

A. J. CABLYLE. 


March 1936. 
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PART L 


FOURTEENTH CENTURY. 


INTEODUCTION. 

We have seen in earlier volumes that the political principles 
of the Middle Ages were clear and intelligible, and that, 
though the forms of the organisations in which they expressed 
themselves were in many respects different from those of the 
present day, the principles themselves were really not very far 
removed from our own. The confusion about this which is still 
to be found in the minds of some people is simply a confused 
ignorance. The mediaeval world was a rational world ; indeed, 
as has sometimes been suggested, its defect was that it was 
somewhat too rational. The great schoolmen, especially, 
appear to us sometimes to have too great a confidence in the 
power of the human reason to analyse the complexity of 
human life. However this may be, the political thinker#>i«C.» 
the twelfth and thirteenth centuries are to us intelligible and 
rational. 

It is very different when we come to some of the political 
ideas of the seventeenth century ; it is difficult to say which 
seems to us most irrational: the absurdity of the theory 
of the divine right of the monarch, or the absurdity of 
the theory of the absolute sovereignty of the State as 
represented by Hobbes. It is no doubt true that we can' 
recognise behind both these absurdities some historical con- 
ditions which serve to explain their appearance, but they do 
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not justify them. To us these conceptions seem, and indeed 
they are, irrational and mischieTOUs. The conception of the 
divine right of the monarch has happily, even if only in our 
days, disappeared, and the theory of the absolute sovereignty 
of the State only lingers on among politically uneducated 
people or societies. 

Our task, then, in this volume, is clear ; we have to con- 
sider, first, the continuity of political civilisation, and, 
secondly, the conditions or circumstances imder which this 
continuity was in part interrupted by the reappearance of 
that confused orientalism of Gregory the Great, the theory of 
the divine right of the monarch, and by the appearance of 
the conception of the absolute power of the prince, in the 
State. 



3 


CHAPTER I. 

THE SOURCE AND AUTHORITY OF LAW : CONSTITU- 
TIONAL PRACTICE AND GENERAL THEORY. 

We have seen that the most important political conception 
of the Middle Ages was the conception of the supremacy of 
law, the law which was the expression, not merely of the will 
of the ruler, hut of the life of the community j and this life, 
which expressed itself in the customs, and therefore the law 
of the community, was conceived of as itself the expression 
of moral principles. The law was supreme, because it was the 
expression of justice ; the unjust law was not law at all. 
This conception can, as we have shown, be traced through 
all mediaeval literature from the ninth century to the thirteenth. 
It is sometimes expressed in the technical terms of the deriva- 
tion of Jus from Justitia, or of the subordination of all positive 
law to the natural law, sometimes in the more popular terms 
of the distinction between the king and the tyrant. 

It is then these profound conceptions of the real nature^ 
political authority which the Middle Ages handed down to 
the modem world, and our first task is to consider how far 
these conceptions may have been modified in the period with 
which we are now dealing. We begin, therefore, with the 
consideration of the conception of the immediate source of 
the authority of the positive law of a political community. 

As we have^ in former volumes, endeavoured to show, there 
was from the twelfth century at least a divergence between* 
what we have called the normal conceptions and practice of 
mediseval society, and the theory of some <lt least of the 
students and teachers of the Boman law, and we shall have 
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to consider this divergence carefully in the period with which 
we are now dealing, and shall have to ask how far the absolutist’ 
theory of some of the great civihans may have modified the 
traditional political principles of medieval society. 

We begin with some observations on the actual methods of 
legislation in the fourteenth century. 

There is a noteworthy phrase in the coronation oath of 
Edward II. and Edward III. of England, which will serve to 
express the constitutional procedure and theory of the time. 
They swear to hold and maintain, not only the laws and cus- 
toms granted by former kings, but also the laws and lawful 
customs which the community shall have chosen.* The words 
express both the place of custom in the system of mediaeval 
law, and also the recognition of the principle that laws derive 
their authority, not only from the consent of the king but 
from the determination of the community. The words in 
which the ordinances of 1310 were annulled in 1322 only 
add to this the statement of the method in which the deter- 
mination of the king, the barons, and the whole community 
was to be expressed — all those matters which are to be estab- 
lished for the kingdom and people are to be discussed, agreed 
upon, and established in Parliament by the king, with the 
assent of the prelates, counts, barons, and the community 
of the kingdom, as had heretofore been the custom.^ 

It is interesting to observe the parallel between these 
jopqceptions and those of the Cortes of Castile at Burgos in 1379, 
and at Bribiesca in 1387. At Burgos the Cortes complained 
that certain persons produced “ Cartas ” (briefs) annulling 
ordinances made by the king in the Cortes, and petitioned 


* Bymer, ‘ Foadera,’ vol. iii. p. 63 : 
“ Sire, graunte vous k tenir et garder 
lea Loya et lea cuatumea droiturelea, 
lea quiela la Communaute de votre 

•Redaume aura ealeu, et lea defendrez 
et aSorterez, al honur de Dieu, k 
voatre peer. Jeo lea graunte et pro- 
mette.’* Cf. Id. id-fvcl. iv. p. 244. 

* * Hie Statutes of the Realm,’ vol, i. 


p. 189 : “ Mea lea choaes q. a’rount a 
eatablir . , . pour leatat du roialme 
et du peuple, soient tretee, accordeea, 
establiea, en parlepaentz, par notre 
Seigneur le Roi, et par I’aasent dea 
Frelatz, Countea et Barouns, et la 
communalte du roialme ; auxint come 
ad este accuatume cea enarere.” 
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the Tring that nothing done in the Cortes should be undone 
except by the Cortes. The king, Juan I., seems in his reply to 
be a little evasive and to reserve to himself some freedom of 
action^ (of suspending or dispensing). 

At Bribiesca, however, Juan I. laid down in the most 
explicit terms that royal briefs (Cartas), which were contrary to 
custom or law, were not to be regarded, that the royal officials 
were not to seal any briefs which contained “ non obstante ” 
clauses, and that laws, customs and ordinances were not to be 
annulled except by ordinances made in the Cortes.® 

These are statements of constitutional practice, and when 
we consider the actual methods or forms of legislation we find 
that there was no other method of legislation in Castile than 
that of the king acting with the advice, in earlier times, of his 
prelates, nobles and magnates, and as the representative 
system developed, of the prelates, nobles and delegates of the 


^ * Cortes of Castile,’ vol. ii. 2S, 37 
(1379): “ Otrosy nos pedioron por 

mercod que por algunos omea do 
nuestros sennorios ganan cartas para 
vlesator los ordinamioiitos que nos 
fozimos onlas Cortes o ayuntamientos 
por servicio do Dios et nuestro ; e quo 
maudaseraos, quelas tales cartas que 
sean obdedecidas e non cunplydas, e lo 
que es fecho por Cortes o pur ayunta- 
mientoB que non so puede des fazor 
por los tales cartas, saluo por Cortes. 

A esto respondemos que nos auemos 
ordenado quelas cartas que fueren 
ganadaa contra dcrecho que soon 
obedeoidas e non cunplydas fasta que 
nos seamoB rroquerido dello ; pero en 
rrazon de desatar los ordenamientos o 
deloB deicar en su estado nos faremos 
en ello lo que entendioremos que 
cunple a nuestro servicio.” 

' ‘ Cortes of CastUo,’ ii. 28, Tercero 
Tractaclo, 9 (1887): “ Et por quo 

nuestra voluinad es quela ju^tioia 
Sorezca, e las cosas que contra eUa 
podiessen venir non ayan poder dela 
oontrariar, establesoemos que si en 
nuestras cartas mandaremos alguna 


causa que sea contra ley f uero o derecho, 
quela tal carta ssea obedescida e non 
conplida, non enbargante que enla 
dicha carta faga mention especial o 
general dela ley fuero o ordenamiento 
contra quien se de : nin embsrgante 
otrosy que faga nien 9 ion espe 9 ial desta 
ley nuestra nin delas clausulas derroga- 
torias enella contenidas ; oa nuestra 
voluntad es quotas tales cartas non 
ayan efecto, 

Et otroBsy que les fueroa ualedores e 
leyos e ordinamientos que non fueron 
rrevocatoB por otras, non sean ftSMli'i 
dicadoB synon por ordinamientos fecbos 
en Cortes, maguor que enlas cartas 
ouJose las majores firmezas qua pudi- 
esen ser puestas. 

E todo lo quo en oontrario desta 
ley se feziese, nos lo damos por ninguno, 
et mandamos alos de nuestro conseio e 
aloB nuestros oydores e otros oficiales 
quales quier, so pena de perder los 
oficios, que non firmen carta alguna % 
alcuala onque se contenga, ' non embar- 
gante ley o deiec^o o ordenamiento.' 

E essa mesma pena aya el eschvano 
quela tal carta o eluala firmare." 
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cities. There is really no trace of any other system in Castile 
or England, and it is a cnrions misconception which has led 
some serious historical writers to speak as though the legis- 
lative authority in Castile belonged to the king alone. This 
has arisen partly from a hasty interpretation of the phrases 
which describe the law as the king’s law, and such phrases 
as those used by Alfonso XI. of Castile in issuing a new law- 
book at the Cortes of Alcala de Henares in 1348 : “ Et por 
que al Eey pertenesce el poder de fazer fueros e leyes e delas 
entrepretar e declarar e emendar.” ^ We have pointed out 
in the last volume that the similar phrase used by Alfonso X. 
in the ‘ Especulo ’ cannot be taken to mean that he claimed an 
absolute or sole right to make or unmake law, but only that 
no law could be made without him, and that it was his part to 
promulgate or declare the law.® And it must be observed that 
in issuing the new law book at Alcala, Alfonso XI. was acting 
with the counsel of the prelates and nobles and the good men 
of the cities,® and that it was in this same Cortes that the 
great law book of Alfonso X., the ‘ Siete Partidas,’ was first 
formally recognised as having legal authority, for it had not 
hitherto been promulgated by the king or received as law.* 
With regard to France it is more difficult to speak precisely ; 
while, as we shall see in a later chapter, there is frequent men- 
tion of the States general, and of the Provincial Estates, the 
former at least did not meet so regularly as Parliament in 
England, or the Cortes in Castile, and it is more difficult. 


. 'AiMCorteB of Castile,' i. 62, 64. 

' Cf. vol. V. pp. 66-68. 

* ‘ Cortes of Castile,’ i. 62 : “ Por 
ends nos Don Alfonso . . . con conseio 
delos perlados e rricos e cauolleros, e 
ommes buenos que son connusco cn 
estas Cortes que mondoinos fazer en 
Alcala de Henares . , , fazemos e 
estaUescemos estas leyes que se 
siguen.” 

a * Id. id., 62, 64 : “ E los pleitos e 
contiendas que se non podieren libror 
por las leyes deste libro e por los dicbos 
fueros, mandamos qilb se libren per los 
leyes oontenidas enlos libros delas 


Siete Peutidas qne el Bey Don Alfonso 
nuestro visaueld mando ordenar, commo 
quier que fasta aqui non se fabla que 
fueson publicadas por mandado del 
Bey, nin fueron auidos, nin res^ibidas 
por leyes ; pero nos mandamos las 
rrequerir e conoentar e emendar en 
olgunas cosas que cunplia. Et asy 
conoertadas e emendadas porque fueron 
sacadas e tomadao^ delos diohos 
BcuactoB Padres e delos derechos e dichoe 
de muchos sabios antiques, e de fueros 
e de costumbres antigos, de Espanna, 
damoB las por neustras leyes.” 



OHAP. I.] 


THE LAW : FHAOnOE AND THEOST. 


7 


therefore, to make precise statements about the methods of 
legislation ; but it seems, from examining the collection of 
Boyal Ordinances, that, so far as these can be described as 
having the nature of law, they were promulgated under the 
same terms as those of the thirteenth century, by the great 
council, sometimes .with reference to the barons and others, 
sometimes with the advice of the estates.^ 

The formulas of legislation in the Empire are more explicit, 
and seem to imply normally the presence of the members 
of the Diet.* 

We can now turn to the general theory of the legislative 
authority in the fourteenth century. It seems hardly 
necessary to cite the opinions of the English writers, for it is 
obvious that they adhere to, and indeed frequently simply 
repeat, the opinions of Bracton. 

Britton represents the king as issuing a law book, and as 
commanding that it was to be obeyed in England and Ireland, 
but reserves the right to repeal or annul these laws with the 
consent of the barons and counts and the other members of 
his council.® Fleta restates almost literally the judgments of 
Bracton. The king has indeed no equal, but it is the law which 
has made him king, and it is therefore right that he should 
recognise the authority of the law.* The king can do nothing 
except that which he can do lawfully, and the saying that the 
prince’s pleasure has the force of law must be understood 
under the terms of the statement that it was from the “ lex 
regia” that he derived his authority, and that, therefore,'lt 
is to be understood that that only is law which has been made 
after due deliberation by the advice of the “ magnates ” and 


^ * Beoueil des anoiennea Loia Fran- 
oaisea ' — e.g., vol. iii. p. 316 vul. v. 

pp. 6, 166. 

* Cf.. Introduation to the Qolden 
Bull of 1366. Benckenburg and 
Bohmaua, ‘ Neue Sammlung der Beich- 
absohiede,’ vol. i. p. 46. 

* Britton, i. Prologue : " Edouard 
par la gracei Deu Boi de Engletene. 


. . . Et volume et commandums qe par 
tut Engleterre et tut Hyrelaunde aoient 
iasi^^psee et tenua en tous poyntz, sauve 
a nous de repeler lea et de enyter 
et de amenuaer et de amender a totas 
lea foia, qe noua veruma qe bon aerra, 
par le aaaent de noa Countea et 
Barouna et autrei de noat« conaeyl.” 

* Fleta, i. 5, 4. 
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the authority of the king. The king must restrain his 
authority by the law which is the bridle of power, and must 
live according to law, for it is the principle of human law 
that laws bind the legislator.^ This was evidently the normal 
opinion of English lawyers, and there is therefore nothing 
surprising in the terms used by that curious work, the 
‘ Mir ror of Justices.’ The worst of all abuses is that the 
king should be against the law, for he ought to be subject 
to it, as is expressed in his coronation oath. It is a grave 
abuse that ordinances should be made by the king and 
his clerks and others who would not venture to oppose the 
king, while laws ought to be made by the common consent of 
the king and his counts.^ 


It is, then, from this standpoint that we can understand 
the real significance of the treatment of the source of authority 
of law by Marsilius of Padua in the ‘ Defensor Pacis.® He 


* Fleta, i. 17, 7 : “ Koc obstat, quod 
dioitur, quod principi placet legis 
habet poteetatexn, quia seqmtur, cum 
lege regia quae de ejuB imperio lata eet, 
quod eat, non quicquid de voluntate 
regia, tantopere praeaumptum eat, 
aed quod magnatum auorum conailio. 
Bege auotoritatem praeataute, et 
taabita auper boa deliberatione et trac- 
tatu, recte fuerit definitum. ... 11. 
Temperent igitui regea potontiam suam 
per legem quae {raenum eat poteutiae, 
qSSVaecundum legea vivant ; quia hoc 
aanxit lex bumana, quod leges suam 
ligent latorem ; et alibi, digna vox 
majeatate regnantis eat, legibua aJli 
gatum ae prinoipem profiteri.” 

* ‘Mirror of Juatices,' V. 1.; “La 
prembre e la soverain abuaion eat qe U 
Roi eat eontre la loi, car il doist batre 
subject, sicom eat contenu en son aere- 
ment, 2. Abudon eat qe ou lea parle- 
■lentE ae duiaaent fere aux lea aauvacions 
dea alxaea dea treapaaaoeura e ceo & 
Londrea e bs deux foia per an, la ne ae 
font il ore forqxw *rarement e & la 
volontie le roi sur eidea e oueillettea 


de treaor. Lt ou les ordenauncea ae 
duiaaent fere do comun Bsaent del roi 
e de aea coimtos, la ce funt ore par le 
roi e aea clera e par aliens e autres qi 
noaeut oontreriner le Roi, einz deairent 
del plere e de li conaeiller as son proffit, 
tut ne Boit mie lur conaeil covenable al 
comun del people, bsue appeler lea 
rountes e saunz auire lea riiiles de 
droit, e done pluaoura ordenauncea ae 
fondent ore plus aur la volimtie qe 
aur droit.” 

For a critical diacuaalon of the date 
and autborahip of this work, cf. the 
edition of Whitaker and Maitland, 
published by the Selden Society in 
18»6. 

* We desire to expreaa the gratitude, 
which all atudenta of Medieval Litera- 
ture must feel, to Mr Frevitd-Orton of 
St John’s College, Cambridge, and to 
Professor B. Scholz af Halle, ,that we 
have now in their editions of 1028 and 
1932 a masterly criticism of the text 
of the work of Marsilius. We have 
used them throughout in our dtations, 
indicating any difierences if they 
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ia not, au appears to be thought by some writers who are not 
very well acquainted with mediaeval political literature, setting 
out some new and revolutionary democratic doctrine, but isl 
rather expressing, even if in rather drastic and unqualifiedl 
terms, the normal judgment and practice of the Middle Ages s 
he represents not the beginmng of so me m odern .jknd revolu-| 
tionary^doctrihe/ but the assertion of trctditional piin <aple s. j 
It 'is, however, true and not' unhSJibitant that the'ant&br 
derives his doctrines from various sources, that he combines 
the principles of the actual practice of the Middle Ages with 
conceptions derived, on the one side, from Aristotle, and 
on the other, to some extent &om the Civilians. 

He lays down, for instance, the principle that there is no 
“ politia ” when the law is not supreme, and he cites in sup-j 
port of this some words of Aristotle ^ ; but this doctrine 
had been implied in the Assizes of Jerusalem, and asserted by 
Bracton.* Again, he sets out with great emphasis the principle 
that the source of law is the “ populus ” or “ universitas 
civium ” or its “ valencior pars,” and not either one man or a 
few men, for either the one or the few might make bad laws 
directed to their own advantage rather than to the common 
good.’* Marsilius refers to Aristotle as having laid down this 


occur. We must refer the reader to 
the admirable introductions to these 
editions for a full discussion of the most 
interesting textual questions, os well 
as for those relating to the authorship 
of this work. 

* Marsilius, ‘Defensor Facis,’ i. II 

(4). 

* ‘ Assizes of Jerusalem,' Assises 
de la Cour des Bourgeois, 26 : Bracton, 
* De Legibus,’ i. 8, 5. Cf. vol. iii. 
pp. 32, 67. 

* Marsilius of Padua, 'Defensor 
Paois,' i. 12, 3 : " Nos autem dicamus 
secunduip veritatam atque consilium 
Aristotelis 3° Politico Cap. 6°, legis 
latorem seu causam legis effectivam 
piimam et propriam esse populum 
seu oivium universitatem, aut eiua 
valenoioram partem, per suam elec* 


cionem seu voluntatem in generali 
oivium congregacione per sermonem 
expressam, precipientem seu deter- 
minantem aliquid fieri vel omitti circa 
civiles actus humanos, sub poena vel 
supplicio temporali : valenciorem iti- 
quam partem, oonsiderata quantitate 
personarum et qualitate in com- 
munitate ilia super quam lex fertur ; 
sive id fecerit universitas predicta 
civium aut ejus pars valencior per se 
ipsam immediate, sive id alicui vel 
aliquibus commiserit faciendum, qui 
legislator simpliciter non sunt, neo 
esse posBunt, sed solum ad aliquid et 
quandoque ao secundum primi legiS* 
latoris auctoritatem.” Id., i. 12, 8 : 
“ Aut legum lacymis auotoritas ad 
Bolam oivium universitatem pertinet, 
ut dudmua, vel ad hominem unioum 
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dootrine that the uniyersitas is the source of law, but the 
principle had been suggested by some of the earliest Civilians. 
We have drawn attention in the second volume to the words 
of works attributed to Irnerius and Bulgarus, that it is the 
“ populus ” or “ universitas ” which is the ultimate source 
of law,^ and it is evident that they had learned this from the 
Eoman law books. It seems reasonable to say that Marsilius 
is restating the doctrine of the ancient Boman law and of the 
mediaeval Civilians. 

But further, as we have seen, there is scarcely any trace 
whatever, either in the constitutional systems or in the 
writers on political theory of the Middle Ages, except in the 
mediaeval Civilians, of the conception that law could be made 
by any one person, even by the prince, except with the advice 
and consent of the community as a whole, or those who stood 
for it, whether they were the great and wise men, or the elected 
representatives of the community. Egidius Colonna stands 
practically alone in suggesting that the king should rule 
according to his own will and the laws which he had made, 
and not according to the laws which the citizens had made.^ 
So far, then, MarsUius was simply expressing in clear terms 
! the normal conception of the Middle Ages, but there are some 
aspects of his statement which deserve further notice, and 
especially the emphatic phrase which he uses about the 


aut pauciores. Non ad Bolum unutn, 
propterea quae dicta Bunt in ll” hujus 
prima demonstrarione quam in 
hoc adduximuB ; posset euim propter 
ignoranciam vel malitiam, aut utrum- 
que legem pravam ferre, inspiciendo 
scilicet magis proprium conforone quam 
commune, unde tyrampnica foret. 
l^opter candem vero caunam non 
pertinet hoc ad paueioros ; possont 
enim peccore in ferendo legem, ut 
prius, ad quorundam, scilicet pau- 
Curum, et non commune conforens, 
quaemadmodum videre est in olig- 
archiia. Pertinet boo igitur ad civium 
univerBitatem aut l^us partem valen- 


ciorem, de quibus est altera et 
oppouta ratio.” 

^ Irnerius, ' De Aquitate,' 2 : '* Uhi- 
versitas id est populuB, hoc habet 
ofScium singulis scilicet hominibas 
quasi membris providere. Huic de- 
scendit hoc ut legem condat.” 

Bulgarus, * Comm, on Digest,’ 50, 
17, 176 ; ” Vigor judiciorius ideoest in 
medio constituttis ne singuli jus sibi 
dicant. Non enim competit singuliB 
quod permissum eat tontunq univer- 
sitati, vel ei qui obtinet vicem univeni* 
tatis, id est popuU, qualis eat magis- 
tratus.” 

Cf. vol. ii. p. 57. 

• Cf. vol. V. p. 74. 
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“ valencior pars ” of the popiiluB. It will be observed that 
he explains these words when he adds, “ Yalenciorem inqnam 
partem, considerata quantitate personarum et qualitate in 
communitate ilia super quam lex fertur,” for there seems to be 
no doubt that this is the correct reading. It seems clear that 
he does not mean simply the greater number. The history, 
however, of the development of the theory of the majority 
in the political and ecclesiastical organisations of the Middle 
Ages is one of great cpmplexity, and we do not feel that we 
are competent to discuss this subject.^ 

It should also be observed that Marsilius sets out a very 
important defence of the authority of the whole people in 
making law. Men, he says, are more ready to maintain a law 
which they have imposed upon themselves, and it is therefore 
well that whatever may concern the common convenience 
should be known and heard by all ‘ ; and, while he admits 
that the legislative power should not be entrusted to a base 
and incompetent authority, he meets the contention that 
the “ universitas civium ” is a body of this kind with a flat 
denial. For, he declares, the great mass of the citizens (civium 
pluralitas) are not normally or generally base or incompetent, 
rather they are all, or for the most part, of sound mind and 
reason, and have a right intention towards the Common- 


' We desire to draw the attention of 
those who wish to study this subject 
to the very careful and interesting 
monographs written by Dr £. Ruflini 
Avondo: “H prinoipio Maggiori- 

tario nelle elezioni dei re e imperatori 
Romano-Oermanici ” in * Atti della 
reale Academia dolle Scienze di Torino,’ 
vol. 00 (1024-26). “11 principio mag- 
gioritario nella storia del Diritio 
Canonico ” in ‘ Archivio Giuridico,’ 
vol. 93, fasc. I. (Quarta Serie, vol. ix. 
fasc. 1). “ I systemi di deliberatione 
ooUettiva _nel Medioevo Italiano ’’ in 
* Nuova Ccdlezione di Opere Qiuri- 
diofae,* n. 243. Torino, Eratelli Boooa, 
1027. “H Defensor Paois di Marsilio 
di Padova,” in ’ Rivista Storioa Itali- 
ana,' faso. II., 1024. " 11 Prinoipio 


Maggioritario,” * Frofilo Storico,* 
Torino, Fratelli Bocca, 1027 (an ex- 
cellent summary). 

* Marsilius, ' Defensor Facis,’ i. 12, 6 ; 
“ Secundam propositionem proud': 
quoniam lex ilia melius observatw a 
quocunque civium, quam sibi quilibet 
imposuisse videtur ; talis est lex lata 
ex auditu et precepto universe mul< 
tudinis civium ... (i, 12. 7). Con- 

venerunt enim homines ad civilem com- 
municationem propter commodum et 
vite BufScienciam consequendam, et 
opposita deolinandum. Que igitur 
omnium possunt tangere commodum' 
et incommodum, ab omnibus seiri 
debent et audiri, ut ooznraodum assequi 
et oppositum repell^ possint.” 
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wealth and what is necessary for its maintenance. And, 
therefore, although every individual, or the greater multitude, 
is not capable of devising new laws, yet everyone can judge 
and determine as to that which is devised and proposed to him 
by others.^ 

^ It seems to us, then, to be clear that the constitutional pro- 
cedure and the general political theory of the fourteenth 
century represent the same principles as to the source and 
supremacy of the law which, as we have seen in former 
volumes, were characteristic of the Middle Ages. |[The law of 
the State is the expression of the custom and will of the whole 
community, and it is supreme over all members of the com- 
munity, even over the king and princel We shall, however, have 
more to say about this in later chapters, when we deal directly 
with the conception of the nature and limitation of the 
authority of the prince in the fourteenth century. 


^ Id. id,, i. 13, 3 : “ Cum ergo 

primum dioebatur, ‘ad pravum et in 
pluribtu indiecretum, non pertinet 
legumlacionis auctoritaa,’ conoeditur. 
£t cum additur, univereitatem civium 
wse hvgua modi, negandum est. Nam 
oivium pluralitaa neque prava neque 
indiaoieta eet quantum ad pluralitatem 
Buppositorum, et in pluri tempore ; 
omnes enim, aut plurimi, sane mentis 
et racionis sunt et recti appetitus ad 


peliciam et que neceesaiia sunt 
propter eius permanenciam, quemad- 
modum leges et alia statuta vel con> 
Buetudines, sicut prius ostensum est. 
Quamvis enim non quilibet aut 
maior multitudo civium sit legum in- 
ventor, potest tamen quilibet de in- 
ventis et ab alio sibi propositis iudicare, 
ebddendum vel minnendum aut mutan- 
dum disoemere.” 
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CHAPTER II. 

THE LAW, ITS SOURCE AND AUTHORITY. CIVILIANS. 

It remains, then, to consider the treatment of this subject by 
the Civilians and Canonists, for here if anywhere we may find 
some development of another kind. Wo have pointed out in 
earlier volumes that in the twelfth and thirteenth centuries 
there are clear traces of two and divergent movements of 
opinion : that some of the Civilians seem to think that the 
Boman people had so completely transferred their original 
legislative authority to the emperor that they no longer 
possessed it at all, while others thought that though they had 
given the emperor this authority it still, also, remained with 
them, and could still be reclaimed and exercised.^ We have 
now to consider how far the Civilians and Canonists of the 
fourteenth century can be said to adhere to the one or the 
other of these opinions. 

It is well to observe at the outset that there is no question 
in the minds of these Civilians that it was the people from whom 
the prince derived his authority. This is very olearly set out 
in a passage in the ‘ Commentary on the Digest ’ by Cynus. 
(Cino of Pistoia ; one of the most important of the Civilians 
of the early fourteenth century.) Cynus maintains very 
dogmatically that the “ imperium ” is from Grod, but he holds 
that this is not inconsistent with the principle that the prince 
was created by the lex regia, the emperor derives his authority 
from the people, the “ imperium ” is from God.® 

Having made ourselveB clear on this point we can consider* 

> Of. vol. ii. part i. chap. 7 ; vol. v. iv. FoJ. viii. B. : “ Not. Ex leg» ista 
part i. obap. 6. quod iorareputantftnperatoremDeum, 

* Oymu, * Comm, on Digest,' Rub. sen personam divinam, at boo mecito ; 
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au important discussion of the whole question of the legislative 
authority of the people, by Cynus in his ‘ Commentary on the 
Code,’ which indicates very clearly that he was well aware 
of the contention between the older Civilians about this 
question. He cites the opinion of “ Joannes ” and of “ Hos- 
tiensis,” that the Eoman people could not now make a law, but 
also the judgment of Hugolinus to the contrary, and says 
that some of the “ moderni ” (his contemporaries) held with 
Hugolinus. Cynus himself seems to be indifierent as to the 
question, but the reason he gives seems to imply that he is 
thinking not of the general authority of the people of the 
Boman empire, but of the authority of the people of the city 
of Rome, which would have no reality outside of the oity.^ 
We must, however, observe also the opinion of Cynus 


quia imperium est a Deo, ut in authen. 
quomodo oportet cpi : in prinrip ; De 
Fide instrum: § 1, et ab ipeo Deo 
immediate proceesit, unde inter Im- 
peratotem et Deum non ost ponore 
medium, ut in authent. constit, quae 
de dignitate § : illud. Nec obstat quod 
dicitur supra 1. i. quod lege regia 
dicitur Frincepe creatus ; quia hoc eat 
permiesione Divina ; sicut diximua, non 
eat malum in civitate quod non fecerit 
Dominua ; nec eat abaurdum, quod aic 
a populo eat a Deo, tamquam ab 
agente univeraali, sicut aliter dicitur, 
homo homineni generat : et solu. Vel 
melius dico, quod imperator a populo 
e^. Bed imperium cujua praoaidatur 
imperator dicitur divinum, a Doo.” 

^ Cynus : Comm, on the Code, 
Bub. 14, Fol. 29 R. (Cod. I. 14. 
12). “ Si imperialis . . . Item nota 

quod soli principi licet condere legem 
. . . Seoundo opp. quod solus princeps 
non potest facere legem, imo populus 
. . . item sonatus . . . item proefeotus 
. . . Bespondetur secundum quosdam. 

^Primo ad 1. normam. Quia prefectus 
facit de auotoritate principia. Unde 
ipse facere videtur^ et idem in prapulo, 
et sic Buctoritas pendet a principe, 
quod non est verum. Quid ergo dice- 


mus ? De hoc fuerunt diasensiones 
apud nostros antiquos patres, quae 
etiam et hodie vigent apud modernos. 
Dixit Joannes, quod non potest hodie 
populus Romanus facere legem, ct hoc 
tenet Hostiensia, extra de constit. C. 
fin, in Bumma aua. Hugolinus dixit 
contrarium, Gloasa approbat opinion- 
enem Joannis in d.c. ambigitiir (Dig. I. 
3, 9). Quidam moderni tenant oum 
Hug. et probant inter alia argumenta. 
Nam certum est quod ITlpianus fuit 
tempore quo erat concessa Impera- 
toribus potestas condendi leges ; ut 
B. de origine juris, 1. ultima parte. Et 
tomen Ulpianus dioit, Senatum posse 
facere legem (Dig. 1. 3, 0), non didt 
potuisae ; nec potest dici quod ibi 
loquatur in senatu, qui erat numero 
centum, quia jus totum remanet in 
uno . . . unde populus et Senatus qui 
regit populum potest legem facere. 
Et quaedam suo jure facit populus, et 
Senatus populi auctoritate, non Frin- 
cipis, quia Frincipis auctoritas pendet a 
populo, non econtrc , ut dixi supra in 
L. 1. Quinimo dicunt quidam quod 
populus posset hodie deponere prin- 
cipem, causa subaistente, ut £E. de 
execut. tut. 1. sed et reprobari, in 
princip. Secundum ergo istos expone- 
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on two different but related questions. He discusses with 
some care the meaning of the famous passage in the Code, 
“Digna vox maiestate regnantis legibbs alligatum se confl* 
teri ” (Code I. 14, 4), and maintains that, while the raaperor 
is not bound to observe the law “ de necessitate,” he feels 
himself bound “ de honestate.” ' And he goes on to discuss 
a question whose importance we shall have to consider in 
relation to other writers, and even with regard to Bodin in 
the sixteenth century. The question is, whether the emperor 


znus hie literam ‘soli ' (Cod. 1. 14, 12) 
tmo modo, prout dixit Glos. Vel 
secundum Fetrum dicendum est, quod 
liters ‘ soli ’ exponatur sic, quod nullus 
alius existens solus potest facero logem, 
nisi Imperator. Hoc non placet mihi, 
quia licet populus sunt pluros, tomen 
pro uno reputatur. Fraeterea Senatus 
potest esse in uno, ut supra dixi. Item 
praefectuB unus est. Expone ergo, 
quod litera ‘ soli ’ excludat solum 
olios inferioros. Non outem illos, qui 
possunt legem facere, sirut sunt pre- 
dict! ut exposuerunt Jacobus et etiam 
Fetrus supra eo. 1., I. ; et hoec vera 
secundum opinionem illam, quae ee 
faabot ut populus hodie possit facere 
legem. Sed secundum Joonnem popu- 
lus hodie non potost legem facere, 
quod et quidam alii doctores moderni 
ienent, ut populus non possit legem 
facere sine principe, et tunc ponitur, 
quod nullus existens solus potest 
facere legem nisi Frinceps ; unde solus 
prinoeps, id est, solus existens princeps 
potest facere legem, sed solus populus 
non : quia cum imperator est caput 
imperii . . . populus quantum ad regi- 
men imperii nihil sine eo facere potest, 
quia universitas sine capite suo nihil 
agit. . . . Ipse autem, solus potest 
facere, ut }uo, et odm populo, et rum 
senatu, et cum concilio procerum . . . 
quod probat ilia littera bumanum ut 
ibi dixi (t.r., his observation* on Code I. 
14, 8, in this work. Fol. 28, v.). 
Quid ergo dioemus. Ad 1. ' non am- 


bigitur ’ (Dig. I. 3, 0), dicendum quod 
hodie est immutata per legem istam, 
hoc non est verum, ut patet infra 
Tit : II. (Dig. I. 2) ; vel dicendum est 
quod Senatus potest facere legem, non 
tamen contrarium Irgi principis, sicut 
et profectus ut 1. normam. Contra 
istam opinionem est manifeste lex ' de 
quibus ' (Dig. I. 3, 32), ubi didtur, 
quod poptilus potest facere consuetu* 
dinem, quae legem tollit generaliter, 
ergo et logem, quia nihil refert, an 
verbis an factis, ut ibi. Nisi dicas quod 
hodie sit restricts potestas populi per 
hanc legem . 

De his opinionibxis tens quae magis 
tibi placet quia ego non euro. Nam si 
populus Romanus faceret legem vel 
consuetudinem, de facto scio quod non 
servaretur extra urbem.” (Confer 
Cynus, Comm, on Cod. 8, Bub. 53. 
Fol. 520.) 

' Id. id., Bub. 14, Fol. 25, v. 
(Code 1. 14, 4) : “ Digna vox . . . 

dico ergo, quod imperator est solutus 
legibuB, de necessitate : tomen de 
honestate ipse vult ligari legibus, quia 
honor reputatur vinculum sacri juris, 
et utilitas ipsius . . . contra hoo posses 
opponere quod ipse non bene fecit hoc 
volendo ; quia quilibet suam debet 
auctoritatem augore. . . . Ad hoo 
rospondet ipsemet imperator in hac 
lege, quia dignitatem suom ob hoc non 
minuit, immo auge^ quia ‘ re vera ’ 
etc., unde honor est in tali ligamine.” 



16 


FOTJBTEENTH*'OENTVSY. 


[PAST I. 


and his suooessors are bound to observe an agreement (or 
contract, pactum) which he has made with any “ civitas,” 
or baron. The question, as he says, had been propounded by 
Guido de Suza, and it is not quite clear whether the discussion 
of the question is that of Cynus, or whether he is stating it in 
the terms of Guido, but the conclusion, at least of Guido, 
seems clearly to be that the emperor is bound by such a 
“ pactum,” and that the subjects may be entitled to resist 
any unjust and manifest violence.^ 

It is also important to observe that Cynus is clear that the 
authority of the prince does not include the right to take 
away a man’s property without adequate cause. He can 
indeed take it “ do facto,” and his action must be assumed to 
be founded upon some just reason, but he cannot do this 
“ de jure ” without reason : the laws give him no such power, 
and if he docs it, he commits a sin.^ 

We have given these somewhat detailed quotations from 
Cynus, because it appears to us that his position represents 


' Id. id., Bub. 14 (Cod. 1. 14, 21), 
Fol. 26 B. : “ Ultimo sciendum quod 
Guido de Suza formavit hie questionem ; 
utrum si imperator inoat aliqua pacta 
oum aliqua civitate vel barone, teneatur 
ea obeervare, tarn ipse quam ejus 
successor T Videtur quod non, ut 1. 
princeps ff. eo (Dig. I. 3, 31) et il. de 
Leg. 3, 1. si quia in prin., et 

quia par in parem non liabet imperium 
. . . Ecoutra videtur quod sic ; nam 
grave est (idem f allere . . . et naturalia 
jura suadent pacta servari, et fldes 
etiam hostibus est servanda . . . 
Fraeterea, ad boo facit haec lex : quia 
honestas ligat etiam principem ; ut 
hie patet per ea q\iae supra dixi, et 
nihil magis debetui homini quam pacta 
servare. . . . Fraeterea contractus 
*prinoipiB est lex. Ergo etc, et hanc 1. 
et hanc partem tenet ipse Guido ad 
quod facit extr^ de probationibus. 
c. I. Alii distinguunt ; an erit ibi 
justitia altera parte, an erat ibi in- 


justitia et dolus, ut primo casu valeat 
pactum et compositio, secundo non 
. . . et potest esse ex parte subditorum 
justitia resistendo, si ex parte domini 
sit injusta et notoria violentia, ut 
infra de jure fisc. 1. prohibitum, 1. x. 
(Cod. X. 1, 6, 10).” 

* Id. id.. Bub. 10 (Cod. I. 19, 6), 
Fol. 36, V. : “ Secundo casu, scilicet, 
quando vult mihi tollere dominium rei 
meao, sine aliqua causa de mundo ; 
si queratur utrum possit de facto, non 
est dubium. Sed utrum possit de jure 
et de potestate sibi per jura ooncessa, 
in veritate non potest. . . . Sed 
tamen quantum ad observantiam, 
qualitercimque scribat debet servari. 
Nam semper rescriptum suum sup- 
ponimuB ex justa ‘jausa intorpositum. 
Et talis presumptio est violenta in 
persona principis ; ut sup : jg 

proxima questions. Negari tamen non 
potest quod si mihi rem meam auferat 
sine oaiisa, quod ipse peocat.” 
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very fairly that of the fourteenth-century Civilians in 
general ; they were, like Cynus, aware of the divergent judg- 
ments of the older Civilians. In one important passage 
Bartolus comments on the well-known words of the Code 
Vin. (B2, 2) in which Constantine said that while the authority 
of custom is not insignificant (vilis) it could not override 
reason or law, and he points out that Azo, John Bassianus, 
and the Oloss (i.e., the “ Glossa Ordinaria ” of Accuisius) 
maintained that a local custom overrides the “lex com- 
munis ” in that place, and a general custom overrides it 
everywhere, while Placentinus had contended that this had 
been true in ancient (pre-Imjjerial) times, but not in later. 
He also cites one of the earlier fourteenth-century Civilians, 
William of Cuneo, as maintaining that the custom of the 
Boman people retained its legislative authority, for this 
had never been transferred to the prince ; and a jmrist of 
the thirteenth century, Martin Silimani, as maintaining 
that the Boman people still retained the power of making 
a general and written law (lex).i 


> Bartolus : Comm, on Code VlU. 
62 (63) (p. 806), H. : “ Tortio hiu summa 
secundum Azo. ; Jo. ; et Gl. : Con- 
suotudo specialis oerti loci in eo loco 
vincit legem communein, et generalis 
genoralitoT, uon autom specialis gener- 
aliterinquolibetloco . . . (p. 807). Sol. : 
multis modis. Prime secundum Plac. 
q. d. 1. do quibus, loquitur secundum 
tompora antique, secundum quue 
populuB Bomanus pot oral faccre legem 
goneralem, ergo i-onsuetudincin gener- 
alem contrariam logi, ot illam con- 
trariam legem tollontom ; hoec lex 
loquitur secundum tempora mudcnia, 
secundum quae populus Bomanus non 
potest legem geneialem facere, ergo 
nee oonsustudinem contrariam, illam 
vincentem. . , . ^Quod non videtur 
bene diettun quia secundum boo d. 1. 
de quibus (I). 1. 3, 33) oaset dorogatum 
sen abrogatuzn per 1. seq., quod in 
oasu dubii dicere non debemus. . . . 
Fraeterea Gul. de Cuneo d. 1. de quibus 

VOL. VI. 


(D. I. 3, 32) illud impugnat, et aliter 
fatetur quod in principem tranalata est 
potestas condendi legpom expressam et 
scriptam, non autem consuetudinariam, 
quae in eum non potuit transforri, 
quum procedat ex tacito consensu • • . 
et sic dicit hodie populum Bomanum 
posse facere consuetudinem generelem, 
quum potestas ipsius legis consue- 
tudinariae inducendae non sit trans- 
lata in principem. Et secundum hoe 
d. 1. de quibus (Dig. I. 3, 32) hodie 
remanot in suo statu ; quod placet 
Mar. Silimani, ubi dioit hodie populum 
Bomanum posse facere generalem, 
scriptam et expressam ; de quo bio 
non insiato quia plene est tractatum in 
I. fi. B. de Leg. (i.r., his Commentary 
on Code I. 14, 12). Sed contra pre- 
dicta instatur, nam non debemus sequB 
quod populus Bomanus fecit, s. 
utendo . . . moribus contra legem, sed 
quod facere debeSt s. utendo lege 
communi. . . . Sed . . . (glossal re- 

B 
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Wlien we compare these passages with others in his writings 
we may incline to the judgment that he accepts the dis- 
tinction of William of Cuneo between the continuing legal 
authority of the custom of the people, and their power to 
make law (lex) in the more strictly technical sense. In one 
place, indeed, he states clearly and dogmatically that the 
Boman people have not the power of making law (lex) ; the 
reason he gives for this is, however, rather curious. So long, 
he says, as the Boman people retained the right of electing 
and deposing the emperor, they kept the power of legislation, 
but this right had now passed to the princes of Germany, and 
the right of deposition had passed to the Pope.^ 

On the other hand, at the end of his discussion of the rescript 
of Constantine on custom, he says, dogmatically and in his 
own person, that, if custom is contrary to law, and the law is 
subsequent to the custom, the law annuls it ; if, on the other 
hand, the custom is “ praeter legem,” it is superior to the law. 
A general custom is superior to law everywhere, and a 
local custom, to law locally ; and it is perhaps worthy of 
note that here Bartolus refers to the highly important 
statement of Gregory TX. in the Decretals.* 

abdicata ab eis. Jus enim eligendi 
habent priucipos de AlemaDnia, et jus 
privandi babet solus Papa, ut extra de 
re judicata c. Ad Apostolicae ; Cum 
enim nihil sit quod de imperio re- 
mansisset ois non video quomodo possiut 
legem condere.” 

• Id., Comm, on Code VUI. 62 (3) 2 
(p. 814) : “ Ego autem sic dico ut s. 
dixi, in opp. 2 quod aut dicta con- 
suetude est oontra legem, et lex soquens 
oontraria illi consuetudini tollit earn. 

. . . Aut praeter legem, et tunc non, 
sed lex succumbit illi. . . . 

Aut oonsuetudo est generalis, et 
vincit legem generaliter d. 1. de quibus 
(D. 1, 3, 32) aut es^ specialis et looalis 
et vincit earn specialiter in eb loco.” 

Cf. Decretals, I. 4, 11 : “ Licet etiam 
longaevae consuetudinis non sit villa 
auctoritas, non tamen est usque adeo 
valitura, ut vel iuri positivo debeat 


spondit et bene, videlicet quod non 
debemuB sequi quod populus Romanus 
iacit, per 2 }eram et erroneam. . . . Sed 
bene sequi debemus illud quod populus 
Romanus ex certa sciontia fecit con- 
euetudinem inducendo. d. 1. de quibus 
(Dig. I. 3, 32). Quia Ronaa est com- 
munis patria . , . et est caput mundi, 
eio aliae civitates dobent sequi ipsius 
consuetudines, non autem ipsa aliurum 
civitatum." 

* Bartolus : Comm, on Code I. 14, 
12 (p. 81) : “ Ego credo quod populus 
Romanus et senatus non possunt 
facere legem, ratio est, postquam 
populus Romanus transtulit potestatom 
in principem, adhuc apud eos remansit 
•‘potestas eligendi et privandi ut 1, 2, § 
exactis, de origine juris (Dig. I. 2, 2, 16) 
et illo tempore poterat populus Ro- 
manus condere leg^, et etiam senatus, 
sed hodie omnis potestas imperii, eat 
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If we tum to his great contemporary Baldus, we find that 
his position is much the same as that of Bartolus on this 
question. In commenting on the Code (I. 14, 12) he says 
dogmatically that the Boman people cannot make law (lex), 
for its general authority has been transferred to the prince ; 
on the other hand, commenting on Dig. 1. 3, 32, ho also 
seems to repudiate the contention of Plaoentinus, that 
custom does not now override the written law, and that, there- 
fore, no custom has authority unless it has been formed with 
the knowledge of the prince ; this, he says, is not required, 
at least with regard to local customs, and he refers to a Decretal 
of Boniface VIIT., and also to Gratian’s well-known doctrine 
that laws are abrogated by custom.^ 

Bartolus and Baldus again agree with Cynus about the 
binding nature of contracts or agreements between the prince 
and the people. 

Bartolus maintains that while the prince is “legibus 
solutus,” it is “ equum et dignum ” that he should live 
according to law, though he does this of his free wiU, not of 
necessity ; but if he has made a “ pactum ” with any city, 
he is bound to keep this, for “ pacta ” belong to the “ ins 
gentium.” ® 

praejudiciumgenorare, nisi fuerit ration* on Oratian Decretum D. 8, 8), Sed 
alibis et legitime sit praescripta." ilia opinio est falsa, nam tempore hujus 

Cf. vol. ii. p. 168. legie ita erat Imperator siout hodie ; 

1 Baldus : Comm, on Code I. 14, 12 unde in sua potestate nihil est additum 

(fol. 60) : “ Queritur utrum hodie vel detractum. ... Et ideo non re- 

populus Bomanus possit legem facere, quixitur ecientia principis in coneuo- 

dicendum est quod non ; quia donu* tudine singularium locorum ; casus est 

datus est generali potestate, cum ilia in c. 1. De constit li. 6 (Sext. I. 2, 1), 
translata fuerit in principem.” ubi dicit oonsuetudinem esse validam 

Id., Comm, on Digest 1. 3, 32, 6 et tamen prinoipem nescire, ut nota 4 
(fol. 20) : “ Secundo opponitur et distin : c. leges (Oratian Decretum 

videtur quod oonsuetudo non possit D. iv. 3. Gratian’s observations at the 
derogari legi soriptse. . . . Sol. dicit end)." 

Plaoentinus quod* ilia corrigit istam. But cf. Baldus' Commentary 
quia hodie solus princeps facit legem. Code Vlll. 62 (fol. 172.) 
et ideo hodie nulla consuetudo valet * Bartolus : Comm, on Code I. 14, 4 : 
nisi sit inducta consciontia principis. “ Sol. fateor quot^ ipse (princeps) est 
Secundum Plao : et hoc tangit glo. legibus solutus, tamen acquum ot 
viii. Diet : o. frustra (i.e.. Gloss : Ord : dignum est quod legibus vivat ; ita 
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Baldus, commenting on the same passage of the Code, 
sets out the same opinion, that the prince should obey the 
law, though he is not bound to do so “ ex necessitate ” ; and 
he adds a judgment of considerable significance, that there 
is a supreme authority in the prince, as well as an ordinary 
authority, and tliat this supreme authority is not under the 
law. He also, however, like Bartolus, quotes Cynus as main- 
taining that a pactum, made by the prince with his subjects, 
if it has natural justice and equity, and is made for the public 
good, is binding, not only on the prince but on his successors, 
and in his comment on ‘ Digest ’ I. 3, 3 (Princeps legibus 
solutus), he sets out the principle again and seems to accept 
it for himself.^ 


loquitur liic ; unde ipse submittit se 
legibus de voluntate, non de necessi* 
tate. Ita debos intelligere hanc legem. 
Qucmto, quid si imperator facit pactum 
cum aUqua civitate, utrum teneaiur 
illud pactum servare. Videtur quod 
non quia est solutus a legibus. . . . 
Contraiium est veritas. Nam pacta 
sunt de jure gentium 1. ex hoc fl. de 
just : et jure (Dig. I. 1, 6). Jura gen- 
tium sunt immutabilia ut Instit, de 
jure nat, § sed naturalia (Inst. I. 2, 11). 
Ita tenent ibi Doc. ut Cynus hie refert.” 

* Baldus : Comm, on Code I. 14, 4 
(fol. 65) : “ Princeps debet vivero 

secundum leges ; quia ex lego ejusdom 
pendet autoritas. Intelligo quod istud 
verbtnn debet intolligi de debit o hones- 
tatis, quae summa debet esso in prin- 
oipe. Bed non intelligitur precise, quia 
Buprema et absolute potestas principis 
non est sub lege ; unde lex ista habet 
respectum ad potestatem ordinariara, 
non ad potestatem absolutam. . . . 
Nota quod imperator dicit se esse 
alligatum, et hoc ex benignitate non 
^x necessitate. Socundo nota quod 
auctoriteks imperatoris pendet ex lege 
regia, quae f uit nutu divino promulgata, 
et ideo imperium d%itur esse imraediato 
a Deo. . . . Quarto nota quod ille 
bene principatur gui vult principari 


Deum et leges, unde dicit imperator se 
submittere principatum suum legibus. 

Ultimo nota quod nemo potest im- 
ponere legem saccessori dignitatis vol 
officii vel imperii. . . . Modo juxta 
hoc doctores quaerunt de uns, q. lex 
principis non ligat suceessorem ; quid 
in contractu. . . . Dominus Cynus 
dicit quod (si) istud pactum habet in se 
justitiam naturulem et equitateom, quod 
istud pactum est servandum ; si im- 
perator facit pacem vel capitulum cum 
subjectis propter generate et publicum 
bonum, quod ista non debent infringi 
per HuccosBorem, nisi ex parte sub- 
ditoTum intervouisBOt dolus vol fraus.” 

Id., Comm, on Digest I. 3, 31 (fol. 
20) ; " Princeps non est sub logo 

fori, ost tamen sub lege poli, nature et 
ralionis, actus autem sui sunt, leg : 
de re iu. past oralis, in cle. (Clementines, 
11. 11, 2) et die. ut no. c. eo. digna 
vox (Code I. xiv. 4) : Cyn. et ibi no. 
Cyn. quod princeps potest contrahere 
cum suis fidelibus, et tenetur ei do 
jure gentium et civili, quia civili 
ratioiii nature i, n&turalis ratio com- 
paratur. . . . Nam si princeps non 
obligaretur alii, certe nec alius obligore- 
tur ei, ex regola con-relativorum ; et sio 
esset interdictum commercium, et esset 
tamquam exul qui omnium praCsul.” 
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Here we have come upon an important point of contact 
between the Civilians and the system of Feudal law. We 
have, happily, an important work of Baldus upon the Feudal 
law, and when we turn to this we shall be led to thiok that 
the conception of the contract which is binding upon the 
prince is related to Feudal conceptions, and that this aifects 
also the conception of customary law. 

The emperor, Baldus says, has, no doubt, the fulness of 
power (plenitudo potcstatis), for God subjected the (leges) 
laws to him, but God has not subjected to him the agree- 
ments (contracta) by which he is bound, and he gives as an 
example of his meaning the grant by Frederick I. of the 
Countship and other territories to the community of Pavia on 
their taking the oath of fidelity to him : this grant neither 
Frederick nor his successors could revoke, except on the ground 
of some guilty action of Pavia.^ 

Good and natural consuetudines, Baldus says in the same 
work, bind the prince, for the “ Jus naturale ” is stronger than 
the “ principatus ” : the prince is bound to maintain his 
“ consuetudines,” for customary law (jus consuetudinarium) 
has authority over the prince (concludit principi).® In his 
commentary on the Peace of Constance he sets out the same 
principle : if the prince had granted to any city the right to 
make any statutes for itself, he could not revoke the grant.’ 


* Baldus: Super Feudis (fol. 19): 
“ (De Natura feudi). Pone quod Imper- 
ator vel Rex Francorum creat aliquom 
duoem et investitur eum do ducat u, vel 
marchionem . . . vel comiteiu ... vel 
baronem . . . numquid potest pro 
libito divestire eum. Respondetur 
quod non, sed demum propter con- 
viotam culpam vel feloniam. . . . 
Neo obstat quod imperator habeat 
plenitudinem potestatis, quia verum 
est quod Deus subjecit ei leges, sed 
non subjecit ei gontraotus ex quibus 
obligatuB est, ut nota in 1. digns vox 
(Cod. I. 14, 4). . . . £t per hoc dice- 
barn quod imperator Fredericus Primus 
qui feoerat commune Fapice Comitem 
in oertis oastiis et teiris, ei ea oonferendo 


sub juramento fidelitatis, quod nec 
ipse ooncessor neo eius successor poterat 
revocare sine culpa communis Papiae.'’ 

' Id. id. (fol. 9) : “ (Notandum 

est autem) . . . quaere nunquid im- 
perator possit disvestire vassalum 
sine convicta culpa T Respondet glossa 
quod non est ratio : quia bonae et 
naturales consuetudines ligant prinoi- 
pem, quia potentius est jus natursJe 
quam principatus.’’ 

Id. id. (fol. 19): “Et nota hio 
quod princeps tenetur servare suas 
consuetudines, et sic jus oonsuetudi*- 
arium concludit prinoipi.’’ 

* Id. id. : ‘ Commentaiium ejusdem 
Bsldi super Face*Constantiae.’ (Fed. 
86) “ Deinde quaere, pone quod prin- 
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And in anotlieT plane Baldnfi sets out as a general principle 
that custom is a tacit agreement of the citizens.^ 

We bare dealt with the position of Cynna, Bartolus, and 
BaJdua at length, for we t hink that they are in these matters 
representative of the Civilians of the fourteenth century, 
but we may notice a few points in others. 

Joannes Faber, one of an important group of French 
Civilians of the early fourteenth century, asserts very dog- 
matically, not only that the prince derives his authority from 
God, but through the people, but also that the people can 
for proper causes depose him.* He holds that the people can 
no longer make a general law (lex), for it has transferred the 
power to the prince, but it can, under proper conditions, make 
a municipal law,® Custom, however, he seems clearly to mean, 
still makes and unmakes law.* 

oepa concessit civitati facets statuta, constat hoc factum fuisse antiquis 
virtuta cuius coccessionis civitas fecit temporibus. . . . Bed contra (various 
statuta sua. Quaero, numquid potest arguments stated). . . . Bed tamoii 
revooare ; et videtur quod non.” satis posset dioi quod populus ex causa 

* Id. I Super Feudis (foL 31); posset eum destruore. . . . Hoc tamen 
” niud non omitto quod consuetudo attentaie poriculosum oat.” 

didtur civium tocita conventio.” Cf. Id. : ‘ Breviorium in Codioem,’ 

* Joannes Faber; 'Super Institu- I. 1 (p. 1); “Populus enim ad quein 

tionibus,' 1, 2 (fd. 0). “ Populus de jure communi spertat electio 

ei et in eum. Et sic videtur quod et rreatio principis, potest dare jus 
princeps habet jurisdictionem a populo regibus quos creavit. . . . Unde 
. . . sed contra, imo a Uoo . . . Qlo. quamvis imperium fuit a Deo institu- 
ibi dirit quod imperium procesait a turn permissive, populus tameu fuit 
Deo dispositive, quia eius disposilione author et dispositor.” 

factum ost. Melius diceret Glo. si ® Id., ' Super Institution! bus,’ 1. 2 
diceret quod procesait a Doo pormis- (fol. 0) : “ Sed an populus potest 

sive sed a populo dispositive, quia ita hodie logem facore. Glo ; dicit quod 
disposuit et voluit ex quadam neces- non, cum totam potestatem trans- 
sitate. ... Si enim esset Dei dis- tulerit, quod est verum, generalem, sed 
positione non fuissent prelati multi municipalem sic . . . dum tamen ha- 
turpes, luxoriosi et fatui. . . . Bed beant collegium approbatum ; alias 
an populus potest imperatorem de- non.” 

ponere. Videtur quod sic, quia cum * Id. id., 1, 2 (fol. 7) ; “ Circa sextum, 
ad populum pertinet ojus croatio, ut quae sunt ejus (i.c., Custom) virtutes 
hie . . . et depositio. . . . Praoterea seu vires, dicendum ^uod multae, nam 
oCm mondatum jurisdictionis sit re- per earn quandoque jus constituitur, 
vocabile de sui natura . . . et im- quandoque acquiritur, ut satis dixi in 
perator jurisdictionem et potestatem preoedentibus. Item per earn dero- 
habeat a populo. . !* . Videtur quod gatur juri scripto, super quo die quod 
populus revocare possit. Praeterea aut consuetudo preoedit, et jus sub- 
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He also raiBes the queBtion whether the prinoe was bound 
to consult the “ Prooeres ” when maJdng a law, as laid down 
in Cod. 1. 14, 8 : be aeema to think not.* 

Jacobus Butrigarius, an important Bologna Jurist under 
whom Bartolus studied,^ in an interesting passage discusses the 
question of the authority of custom, and suggests that both 
those who upheld the view that custom still makes and un- 
makes law, and Placentinus who denied this, were right, for 
the Eoman people had transferred their authority to the prince 
and could not, therefore, make general laws, but they could 
revoke this grant to the prince and could then make any law.® 
We shall have to return to this passage in the later chapters, 
when we discuss the theory of the prince or ruler, but in the 
meantime it is worth noticing for Butrigarius does not stand aJone 
in the suggestion. It is suggested by Vacarius,® and by Azo.® 


The Canonists of the time do not, as far as we have been 
able to see, deal with these questions to any great extent, 


eequit ; et tunc ei condens jus earn 
non ignorat, qiua forte gen''raliB, vel 
alias constat earn non ignoraro, ron* 
suetudo tolhtur . . . ubi autem ]us 
precedit, consuotudo subsequons lollit 
ipsujn, H um tamon sit rationabilis . . . 
non tamen ommno : sed parliculariter 
in loco in quo servatur. . . . Sed an 
ligat fiscum vel dominum terre-o in 
qua consuetudo obtinet, non vidotur, 
quum lex inferions non hgot superio- 
rom, ut dixi, § sed quod principi. De 
hoc fuit quetiitum in facto dueatus 
Britanniae. Tamen potest dici quod 
sic, non emm inferior ligat, sed ]U8 ex 
consuetudine emanat.” 

Cf. Id. : ' Breviarium in Codicetn,’ 

VIII. 62 (p. 222). 

^ Id., ‘Super Institution! bus,’ 1. 2. 
(fol. 6). Id. ‘ Breviarum m Codicem,’ 
I. 14. 8 10). • 

* Cf. Woolf : ‘ Bartolus,’ p. 2. 

* Jacobus Butrigarius, ‘Thesaurus 
Legum. . . In Primam et Secundam 
partem Veteris Digesti,’ I. 3, 32 : 
“ Opponitur primo ad casum legis, et 


videtur quod consuetudo non tollat 
legem, ut C. eod : 1. 3. in fin. Plao- 
entinuB solvit uno modo, et glo. alio 
modo (Accursius ; Oloss on Code VIII. 
62 (3) ‘ aut legem ’ ; and Gloss on 
Digest I. 3, 32 ‘ abrogentur ’}, et tamen 
uterque bene dicit. . . . Ad propositum, 
ergo quum simpliciter disponat aliquid 
lespublica Bomanorum, videtur potius 
sibi specialiter, oum non possit genm- 
aliter, nisi revocata jurisdictione trans- 
late in principom : et ideo ejus con- 
auetudo legem generalem tollere non 
posset ; et si sio intellexit Placentinus, 
bone dixit ; sed si populua Bomanus 
revooaret jurisdiotionem translatam 
in principem ; quod posset, ut dim 
supra. 1. 9. ‘ non ambigitur (i.e.. Comm, 
on Dig. I. 3. 9), turn posset legem 
condere generalem, et per consequens 
consuetudinem generalem induoere ; 
et BIO legem generalem, specialem non. V* 

* Cf. VacariuB, ‘Liber Pauperum ’ 
(ed. Zulueta), p. 16. 

* Cf. vol. ii. p. 01. 
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but it is worth while to notice that the great Canonist, 
who is generally known as the “ Archdeacon,” in his Com- 
mentary on Grattan’s Decretum, while he does not express 
his own judgment, mentions that some said that the people 
could not now make a law ; but others maintained that they 
could take away from the emperor the authority they had 
given him, and he contrasts this with the position of the 
Pope.^ The Archdeacon also reasserts the principle of Grattan, 
that all laws required to be approved and confirmed by the 
custom of those concerned, but he adds that if the subjects 
refuse to accept a reasonable constitution, the legislator can 
compel them to do this.® 

Again, William Durandus the younger, in his important 
work on the mode of holding a general Council, written in the 
first decade, probably, of the fourteenth century, makes some 
important observations on the obligation of both Temporal 
and Spiritual rulers to obey the law,® and also maintains that 
the Pope should not make laws without the consent of the 


^ Guglielznus Baiiso (The Arch* 
d«a«on) : ‘ Apparatus ad Decretum,’ 
D. 2 (fol. 6) ; “ Dicunt quidom 

quod bodie populus non potest legem 
condere . . . alii . . . dicunt contra, 
qui dixit quod populue potest auferre 
auctoritatem imperatori. Sed omnes 
ecclesiae non possunt Fapae, quia 
non habet ab eis, sed ipsae ab oo. . . . 
Et dioimt ipsi quod populus potest 
revocare illsm potestatem cum vult, 
sicut judex qui delegat, quia pro- 
prietas apud eum remansit.” 

* Id. id., D. 4 (folio 6, v.) : “Leges 
promulgantur. Id. ost de novo cresn- 
tur, ‘ approbontur ’ id, in judicio populi 
reoipiuntur, £f. de Jogibus, de quibus 
§ inveterata (Dig. 1. 3, 32). Ipsae 
confinnantuT. Unde si constitutio non 
eat moribuB utentium approbate illi 
qui ei non observant non dicuntur 
teansgresBores. . . . Nam ad hoc ut 
constitutio suum habeat effectum et 
confirmationem requuitur, quod eit 
moribuB utentium ajprobata. . . . Sed 
si Bubditi noUent aoceptore rationabilem 


constitutionem, constifuons eos ad 
hoc compellere potest, et sit factum 
fuil 23, q., 6. De Liguribus (Gration 
Decretum, C. 23, 5, 43) ut ibi patet in 
casu, cum alias oius potestas esset 
delusoria. . . 

* William Durandus, ‘ De modo 
generalis Concilii tenendi,’ 1.3: “ Quod 
prodictUB modus correctionis et re- 
formationis ecclesiae et Christianitatis 
sit conveniens ration! et juri, moxime 
quantum ad presidentes spirituali et 
tomporali potestati, et quod non 
debeant transgredi jura, sed se regere 
et limitare socimdum oa. . . . Da 
principibus autem socularibus nequa* 
quam dubium est, quin ipsi se veils 
fateantur vivere secundum leges eorum 
(Cod. 1. 14, 4) . . . IsidoruB insuper 
scribit in 3 Li. * De sTimmo bono,’ 
c. 52. (Isidore of Seville Sententiae, 
3, 51) et ponitur pro palea in Decretis 
9. di (Gratian Decretum. D. 9). Quod 
justum est principem legibus obtem- 
perore suis." 
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cardinals, nor kings and princes without the consent of the 
“ Probi,” for that which concerns all should be approved by 
aU.i 

Joannes Andreae, another important Canonist of the first 
half of the fourteenth century, discusses the authority of 
custom, and denies that it can change the “lex communis,” 
canonical or civil, but admits that it may “ derogate ” from it 
in some particular province or place, and create a “ municipal ” 
law, if this is permitted by the Pope or the prince.® 


It will be, we think, evident that the Civilians and Canonists 
can hardly be said to express any very clear judgments upon 
the general question of legislative power. They are, in the 
main, rather endeavouring to expound the tenets of the 
Civil Law than stating the actual and working principles of 
the political society of the time. At times at least they are 
even thinking rather of the powers of the actual citizens of 
the city of Eomo than of the people of the empire. This 


‘ Id. id., I. 4 : “ Vorum ciun Hrriba- 
tur Provorb 11, quod ibi salus ubi multa 
oonsilia, et Innoceus Papa scribit 
quod faciliuB invenitur illud, quod a 
pluribus eenioribus quaoritur ; 20 di. 
de quibus (Gratian Doc. : D. 20, 3) 
. . . et exemplum habemus in votere 
testamento de Moyae, qui ad concilium 
Jethro cognati sui, 72 Seniores secxim 
assumpsit. . . . Vidoretur esse salubre 
pro republioa et pro dictis adminis- 
iratoribus reipublicae, quod sic sub 
ratione, ut premissum est in rubricis 
proximis, limitaretur potestaa eorun* 
dem, quod absque certo consilio domiu- 
orum cardinalium, dominus papa, et 
reges ac principes absque aliorum 
proborum consilio, sicut bactenus in 
republica servabatur, non uterontur 
praeiogativa hujusmodi potestatis, po- 
tissune ^eliquid aconcedendo contra 
concilia et contra jura approbala oom- 
muniter. Et quod contra . . • 
concilia et jura nihil possunt de novo 
atatuere, vel conoedere, nisi generali 
concilio oonvooata ; quum illud quod 


omnPs tangit, secundum juris utriusque 
regulam ab omnibus debeat com* 
muni ter approban.” 

* Joannes Andreae, ‘ Commentary on 
the Decretals,’ I. 4, 11 (fol. 01): 
** Quarto sic opponitur, illius est toUere 
legem positivam, cujus est inducere, vel 
sui majoris, minoris non. . . . Sed 
lex communis, canonica vel civilis, 
inducitur a Papa vel a Principe : con- 
euetudo inaiugit ex aotibua privatorum, 
qui sunt minoree ; ergo ipsorum actus 
legem etiam positivam tollers non 
possunt. Sol. Fateor quod usus vel 
actus privatorum unius regni, vel pro- 
vinciae, vel loci, legem communem 
abrogare, i. ubique tollere, non possunt ; 
sed derogare possunt in eo regno, 
provinoia, vel loco, ut sicut ibi legem 
munioipalem facere, possunt, eio et 
consuetudinem inducere : et tamen 
ad objectionis solutionem fateri oporte% 
quod nec in loco id possent, nisi quia 
Papa vel Prinoeps id expresse per- 
mittit." • 
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is in strong contrast with their judgments when they turn 
from the general principles of constitutional law to the con- 
ception of the municipal laws of the Italian cities. We have 
already, but only incidentally, observed some of the references 
to these : we must now very briefly consider them. 

We may begin by observing a general statement of Bartolus 
in his Comment on Gains’ famous phrase, as cited in Dig. I. 
1, 9 : “ Omnes populi, qui legibus ct moiibus reguntur, partim 
suo proprio, partem communi oixmium hominum iure utuntur.” 
Some argue that only the emperor could make law, but this 
is an error : any people can make its own law, “ jus civile 
proprium,” while only the prince can make “jus civile 
commune.” ^ 

This, however, raises the question, what is the relation of 
these municipal laws or statutes to the general law. There 
is an important statement on this by Bartolus, in an opinion 
(consilium) which he gave on the question of the validity of 
a win by which a certain citizen of Arezzo had left his property 
to his illegitimate son, bom of a concubine, while his wife was 
alive. We are not concerned with the merits of the case, 
but with the reason why Bartolus advised that the will was 
void. He cites, and seems to agree with, the opinion that only 
the prince could legitimatise, and that the “jus commune ” 
prohibited the Icgitimisation of “ spurii,” in this case the child 
was born in adultery, and concludes with the judgment that 
the people only made laws by the permission of the prince, and 
cannot therefore make them contrary to his prohibition.^ 


^ Bartolus, Comm, on Digest I. 1, 9 
(p. 16) : “ Secundo opp. et videtur 

quod solus prinoeps possit fscere legem. 
... Hie autejn dioitur, omnes populi 
qui legibus, etc., ergo male, cum 
innuat quemlibet populum posse legem 
condere. . . , Item jus civile proprium 
potest constitui a populo, ut hio, sed 
jus civile commune constituit solus 
princeps.’’ Ct. Jo. Faber, Comm, on 
Inst., I. 2 (fol. 6), and Alberious a 
Bosate, ‘ Comment, de Statutis,’ I. 6, 3. 

* Bartohn, ‘ Coi&iiliorum,' Lib. U., 
* Consilium ’ 106 : “ Civitas non potest 


statutum condere super eo quod Impera* 
tor prohibet etiam sibi ipsi . . . ergo 
dictum statutum non valet." 

* Consilium ' lOB ; “ Quia soli principi 
competit restituere natalibus, non 
autem ordini civitatum. . . . Idem 
consuluit Do-Cynus . . . ergo vult 
quod per oivitatem non posset legiti- 
mari.” • 

Bartolus also cites Jo. Butrigarius: 
** qui consuluit super isto puncto per 
rationem, quia in casu a jure communi 
probibito statutum non valet. . . . 
Sed legitimare spurium est prohibi* 
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ALbcricus of Boaate disousses the question in general terms 
and asks whether, if the statute of the Civitas contradicted 
the “ jus commune,” it is valid ; he points out that there was 
much difference of opinion about the question, but he concludes 
that the general opinion was that the statute was valid for 
those who made it (inter statuentes) as long as it was not 
“ speciaUter derogatoria de statute.” He adds, however, 
that a city could not make a statute to the prejudice of the 
empire, or of those who were not subject to it.^ 

It is important, also, to consider the form under which the 
Civitates made their statutes. Bartolus discusses the question 
in the later part of the passage of which we have before cited 
the first words. If, he says, the statutes are made by the 
” judioes maiores ” or the lords of the cities, it is well that 
this should be done with the consent of the wise men ; they 
can, however, do it ” proprio motu.” If the statutes are 
made by the people, this should be done by an assembly of 
the whole people, or of those who form the council of the 
people, and represent it, and the assembly should be called 
together by the Podestdi, or some other magistrate. Another 
method is that some definite proposal should be put before the 
people, and the decision of the majority should become law.* 

tum. . . . Frootcrea populus nou quod non tennretur ad tributa vel alia 
condit legem niei autoritate principis, jura Imperialia. vel quod aliter easet in 
ergo non condit in casu prohibito a prejudioium non eibi aubditorum. non 
principe.” valeret, et ita poeeent intelligi jura 

^ Alboricna a Rosate, ‘ Comm, de superiua ad hoc deducts.'* 

Statutia,’ I. 7, 1; "Sed quid aistatutum * Bartolua, Comm, on Digest I. 1. 9 
civitatia oontradicat juri oominuni, an (p. 18): “ Quaero aocundo principaliter, 
valeat. Communie opinio eat quod eic, qualiter atatuta 6ant. St si quidem 
per praeallegatam, 1. oninea populi, ff. judicea majorea vel domini hoc faciant, 
De jure et justicia (Dig. 1. 1, 9). . . . humanum eat quod faciant oonailio 
Quid in tanta variotate tenebimus T sapientum. . . . Sed si volunt, poa- 
. . . Communis opinio quam aoquitur sunt hoc facere proprio motu. et hoo 
totua munduB, ut predixi, licet forte aubditis divulgaie. ... Si veto ata- 
prediota de atricto jure ait vera, eat, tuta fiunt a populo, tslis oat ordo, quod 
quod etatutum inter statuentoa valeat. oonvocetur totua populus, seu hominea 
etiam contra jua ef)mmuno, dummodo qui aunt de consilio populi, qui repre- 
lex non ait apetialiter derogatoria de aentant populum. ... Et haec oon% 
atatuto, ut predixi. Non tamon potest vocatio Set auctoritate Poteatatia, vel 
civitaa vel populua atatuere in pre- alterius magiatratua, aolemniter, hoo 
judicium Imperii, vel non aibi aubdi- eat aono tubae. veFpulsata oampana, 
torum. Unde ai civitaa atatuerit, vel voce praeconia. . . . Alina modua 
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Albericus a Bosate also states three methods of making 
statutes. The first is by the authority of the whole people 
or “ universitas ” in a public “ parliamentum,” to whom the 
" Sector ” or magistrate is to put the question whether they 
desire to make statutes, and what statutes, and by whom they 
are to be made ; and these questions are to be decided by the 
voice of the majority. This method, Albericus says, was now 
rarely used. The second method was that they should be 
made by the “ decuriones,” whose place was now taken by 
the Councillors of the city. The third method was that the 
“ universitas,” the “ decuriones,” or Councillors of the city 
should elect certain expert persons and give them power to 
make statutes, and these should be valid, as though they had 
been made by the “ universitas.” This method also, Albericus 
says, was now not much in use, and he seems thus to mean 
that normally in his time the statutes were made by the 
Council of the city.^ 

We regret that we cannot in this work discuss the constitu- 
tional forms developed in the Italian cities and their relations 
to the empire, nor the municipal constitutions of Northern 
Europe. The subject is of too great importance and complexity 
to be treated summarily, and it has a very largo modem as 
well as mediajval literature.* 

est, quod fiat propoeitio rerta et liuii- 
tata, an placeat populo quod eit tails 
lex vel statutuin . . . tuna quod 
placuerit majoh parti, illud erit 
finnum.” 

^ Albericus a Bosate, ' Comment, de 
Statutis,’ I. 4 : “ Item, quaero qualiter 
oivitas facit statuta t Die, quod 
tribuB jnodis : prixno, congregato populo 
seu universitate oivitatis in publico 
parliament o socundujn morem civi- 
tatis, et ibi facta propositione per 
rectorem seu magistiatum civitatis, 
an velint statuta facere, et quails, et 
quos, et quod obtinebitur per mai- 
crem partem, valebit. ... Et iste 
modus raro servatur. . . . Secundus 
modus est quod tdecuriones civitatis 
qui habent admimstrationem civitatis. 


quorum loco hodie successerunt oon- 
ciUarii . . . simul more solito convo- 
rentur, et inter eos fiat propositio, 
consultatio et reformatio de statutis 
fiendis . . . . et iste modus magis 
servatur ; et talis propositio fieri debet 
cum Butboritate vel prosentia rectoris 
civitatis vel universitatis. ... 6 

Tertius modus est quod universitas, 
decuriones seu conciliarii eligont aliquos 
peritOB, quibus dent potestatem statuta 
condendi, et quod statute per eos 
valeant, ac si statuta forent per uni- 
versitatem. , . . Elpd neque iste modus 
est magis in usu.” 

* It will be evident that we have 
made no attempt in this work to deal 
with the great and important history 
of the development of the pcditioal indB" 
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We have given what may seem to some of our readers a 
disproportionate space in this chapter to the political ideas 
expressed or implicit in the work of the Civilians and Canonists 
of the fourteenth century, for, as will now be apparent, we do 
not think that those writers added much to the conceptions of 
the Civilians of the twelfth and thirteenth centuries. It is 
necessary, however, to consider to what extent and in what 
way the revived study of the Eoman Law may have ultimately 
contributed to the development of the monarchical as con- 
trasted with the constitutional conceptions of Western Europe, 
and we shall deal further with this when we come to the 
fifteenth and sixteenth centuries. We have therefore been 
compelled to examine the nature of the development of the 
political conception of the Civilians, even when they have 
little immediate relation to the actual conditions of Europe 
outside of Italy. 

As far as the fourteenth century is concerned, we do not 
think that there is any reason to say that they exercised any 
appreciable influence upon the political theory of the rest of 
Europe, except so far as it may be thought that they confirmed 
the judgment that all authority in the State was ultimately 
derived from the community. 

pendence of the Italian pities. This is and in the second place, because it has 
not because we think that this was of been treated wdth great learning and 
little importance, on the contrary, as care in a number of historical and legal 
we think it represents one of the most works. Among the most important 
important developments of the human of those in recent years have been 
spirit. We have not attempted to C. N. Woolf's ' Bartolus of Sasso- 
deal with it for two reasons ; in the feratu ’ and Trofossor Ercole’s ‘ Da 
Srst place, bocaiiso it is far too large Bartolo all' Althusio.’ We desire to 
and complex a subject to be dealt express our great obUgatiou to both 
with, except in detail and at length ; these admirable works. 
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CHAPTER III. 

THE SOURCE AND NATUEE OF THE AUTHOBITy 
OF THE RULER. 

We have in the last chapters discussed the theories of the 
source and authority of the law of the State. It is with these 
in our minds that we can now turn to the conceptions of the 
political theorists of this time with regard to the prince or 
ruler. 

We turn first to a group of English works of the later 
thirteenth and early fourteenth centuries — that is, to Pleta, 
Britton, the ‘ Mirror of Justice,’ and the ‘ Modus tenendi 
Parliamentum.’ 

The work of Fleta would be of the very first importance, 
if it were not that in most essentials it does little more than 
re-state the principles of Bracton, with which we have dealt 
in a previous volume,^ but even so, it is important to observe 
that these principles were understood and reasserted; and 
there are a few points in which Elota goes beyond the genuine 
text of Bracton. It is only necessary in these circumstances 
to summarise very briefly his statements. The king has no 
equal or superior in the kingdom, except God and the law ; 
but it is the law which has made him king, and he should 
therefore recognise the “ dominium and potestas ” of the law, 
and his rule is evil when it represents a will different from that 
of the law.® The king has in his hand all jurisdiction, but he 
is the Vicar of God and must give to every man what is his ; 

* Of. vol. iii. ^ort i. chaps. 2, * Fleta, i. 6, 4 (cf. Bracton. ‘De 

3, 4. Legibus,’ i. 8, 6). 
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tie cannot do anything but that which he can do by 1 aw.^ It is 
said that what is the piince’s pleasure has the authority of 
law, but this does not mean that everything which the king 
wills has the force of law, but only that which has been laid 
down by the king’s authority with the counsel of the magnates, 
and after due deliberation.® So far Fleta is only re-stating 
Bracton’s position, of which the essence is that the law is 
not the arbitrary creation of the king, and that it is supreme 
over him. But now we come to an important deviation from 
the original text of Bracton. Fleta says that no one is to 
presume to dispute about the action of the king, and to go 
against it ; but he adds that the king has two superiors in 
ruling his people : the law, by which he has been made king, 
and his Curia — that is, his counts and barons. The counts 
are so-called “ a comitiva,” and if they see that the king is 
without a bridle, they are bound to impose a bridle on him. 
And, ho adds, kings should moderate their power by the law, 
which is the bridle of power ; they should live a(.‘cording to 
law, for the human law declares that laws bind the legislator ; 
and elsewhere it is said {i.e., Cod. I. 14, 4) that it becomes 
the majesty of the ruler that the prince should profess that he 
is bound by the law.® 

As we have pointed out in dealing with Bracton, it seems 
most probable that this passage was not in the original 
text of Bracton, but was interpolated by a later hand. It 
does not seem very probable that it has also been inter- 
polated in Fleta, though it must be observ cd that the text of 
Fleta has not been revised by any very modem editor. If, 
then, we assume that this passage does not belong to the 
original text of Bracton, it is very important to observe that 


^ Id., i. 17, 3 and 7 (cf. Bracton, 
iii. 9, 3). 

■ Id., i. 17, 7 (cf. Bracton, iii. 9, 3). 

* Fleta, i. 17, 9 : " Nemo enim de 
faoto regia presuijjat disputare, noo 
contra factum suum venire. Verum 
tamon in populo regendo superiores 
habet, ut legem, per quam factus eat 
Hex, et curiam auam, videlicet comitea 
et barones ; comitea enim a comitiva 


dicuntur, qui cum viderint Begem 
Bine frueno, fraeuum sibi apponere 
tenontur. . . . 11. Tomperent igitur 
regea potentiam auam per legem, quod 
fraenam eat potentiae, quod aecundum 
legoa vivant, quia hoc aanxit lex* 
humana, quod legoa auum ligent 
latorem, et alibi, digna vox jnajeatate 
regnantis eat, legi^ua alUgatum ae 
principem proflteri.” 
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whether Fleta found it in his text of Bracton, or it was his 
own doctrine, it is obviously a principle of high import- 
ance, for it means that not only was the prince bound by the 
law, but that there was a legal process by which this could be 
enforced. 

The statement of the principle is sharp and clear, but it 
must not be considered as anomalous or eccentric. For, as 
we have pointed out, it was the judgment of all feudal law 
that a lord could not be judge in a question between himself 
and his vassal, and Bracton, in another passage whose genuine- 
ness has not so far been contested, says that some at least 
maintained that in the last resort, if the king refused to do 
justice, this should be done by the “universitas regni et 
baronagium suum in curia.” ^ 

There is another passage in Fleta which, as far as we have 
seen, does not correspond precisely with anything in Bracton, 
and which is important. It is a passage in which he repeats 
Bracton’s legal doctrine, that there is no remedy against th.e 
king by way of the Assize (of ISTovel Disseisin), but he goes on 
to say that the aggrieved person may have recourse to one 
of two remedies : he may proceed by way of a supplication 
addressed to the king, as Bracton had said, but he may also 
proceed directly against the ” spoliator,” but without bringing 
in the king’s name. If the “ spoliator ” says that he cannot 
reply without the king, in whose name he acted, the process 
under the Assize is not to be postponed. If the “ spoliator ” 
has manifest grounds for his action, judgment is to be post- 
poned tm the king has been consulted ; if not, the plaintiff 
is to receive seizin with double damages, both against the 
escheator, the sheriff, and the other royal officers, as well as 
against any private persons.^ 


• Cf. vol. iii. p. 73. 

* Id., iv. 2, 20 ; “ Contra dominum 
vero Begem non habetur remodium por 

''Aesisam, quamvis in electione gpoliati 
sit, vel providere sibi por eupplicationem 
verotiB ipenm Bogem, vol quod omnino 
procedat Asaiaa v&'bur spoliatorem, hoc 
excopto, quod ipse Bex in Assisa non 


comprebendatur. £t si spoliator dixit 
quod sine Bege respondore non poterit, 
cujus nomine focit id quod fecit, non 
propter hoc difieratur Assiza, sed 
capiatur. Bt ai spoliator Qvidentom 
rationem et manifestam habeat, dif- 
feratur in judicium donee cum Bege 
fuerit inde tractatum ; sin autem, seis- 
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The work of Britton contains some important statements 
on the nature and source of law, which we have already 
mentioned, and on the nature of the royal authority. The 
introductory statement which is put into the mouth of 
King Edward declares in the first place that there can be 
no peace among his people without law, and he has therefore 
caused the laws which have been in use in the kingdom to 
be written down. In the second place, he declares that the 
king has power to repeal or to annul these laws when he 
thinks this to be desirable, but only with the consent of 
his counts and barons and the other members of his 
council.^ 

In another passage Britton sets out the principle that the 
royal jurisdiction is over aU other jurisdictions, but later he 
adds a very important passage, in which Edward is repre- 
sented as laying dowm the general doctrine that no man can 
be judge in his own cause, and adds that in cases where 
he (the king) is a party — ^that is in cases concerning felony or 
treason against the king — the court is to be the judge, and not 
the king.® 


The curious tract called the ‘ Mirror of Justices ’ has been 
carefully edited and criticised by Mr Westlake and Professor 
Maitland, and the circumstances of its origin discussed. The 


inam recuperot cum dampnis duplicatis 
versuB tarn Escaetorom, Yicecomitem 
et alioa ministros Rogis, quam versus 
quascunque privatas personas.” 

* Britton, i.,Inlroduetion : “Eduard 
par la grace Deu, roi do Engletorre, 
. . . Desirauntz pes eutre le poeple qo 
est en nostre proteccioun, par la suf- 
fraunce de Deu, la quele pes no poet 
mie ben estre sauntz leys, si avoms los 
leys, qe bom ad u,s6 en noster reaume 
avant ces bores, fet mettre en escrit 
solum ceo qe cy est osdeynd. Et volums 
e commanciumB qe par tut Engletorre 
et tut Hyrelaunde soint issi usez ot 
tenuB en touz poyntz, sauve & nous de 
repeler les et de enoyter et de amenuser 
et de amender A totes les foiz qe nous 

VOL. VI. 


vorums qe bon serra, par le assent de 
nos counics et barouns et autres de 
noster oonseyl, sauve les usages & ceux 
qe par prescripcioun de tens ont autre- 
ment usA en laimt qe lour usages no 
boymt mie descordauntz A dreiture.” 

‘ Id., i. 23, 8 : “ Et quant A la juris* 
diccioun put-il dire, qo il n’est mie 
tonu a respoundre en place ou le juge 
est partie, disium nul jugement ne se 
put fere do meyns qe de III. porsones, 
coo est a saver de un juge, de un 
pleyntif, et de un defendaunts ; et en 
COB ou nous sums partie, voloms nous 
qe notro court soit juge, sicum countes 
et barouns en tons de Farlement,” Cf. 
vol. iii. part i. ebap. %. 


0 
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work undoubtedly represents a very individual and eccentric 
point of view. But it is not without value, when it agrees 
with other judgments of the time, even though it may express 
these in sharper terms than more careful writers would have 
done. 

In one Book the author discusses a series of what he 
calls “ Abusions,” and the first and chief of these is, as we 
have seen, that the king should be over the law, for he ought 
to be under it, in accordance with his oath.^ The king, he 
says in another place, has to swear at his coronation that he 
will maintain the Christian Faith and that he will guide his 
people according to law, without regard of persons, and be 
liable to judgment in law, like any of his people.® And 
again, the king’s court is open to all suitors against the king 
or the queen, as much as against other persons, except with 
regard to vengeance ” of life or limb.® In the Book on 
the “Abusions,” he says that it is an “ abusion ” that a 
man should not have remedy for a wrong inflicted by the 
king or queen, except by the will of the king.« 

In another place, again, he asserts that, while the king 
should have no equal in his land, neither the king nor the 
king’s commissioners can be judges in the case of a wrong 
(tort) done by the king to one of his subjects, and it is therefore 
law that the king should have companions who should hear 
and determine in the Parliament the complaints about such 
injuries done by the king or queen or their children, or 
“ leur especiaus ” ; these companions are, he says, called 


* * Mirror of JuBtiecs,’ s. v. 1 : “Abu- 
sion est desus ou mesuH de dreits usages, 

toun^ant en abusions 

1. La piem^re et la soverein abusion 
est qe li Boi est outre la lei ou il 
dois estie subject, sicom est contenu 
en son serement.” 

Cf. p. 8, and Bracton, ‘ De Legibus,’ 
iii. 9, 2, 

* Id., i. 2: “A1 corounement le flient 
jurer q’il meintendreit la sainte foi 
cristiene a tut son poer, e son poeple 
guieioit par drcS*l, saunz regard ii 
nule persons, e serreit obeissant & 


Seiut Eglise, o justisiable a sufErir 
droit com autre de son poeple.” 

* Id., i. 3 : “ Ordene fu qe la curt 
lo Bei fust overte & touz pleintifs, 
par quel il usent sanz delai brefs 
remedials aussi sur le Bei ou but la 
Heine comma but autre del poeple, de 
chescun injurie, forpris en vengeanoe 
de vie ou de membre, ou pleint tient 
leu Bans bref.” 

* Id., V. 1. 163: “Abusion est que 
nul ne ad reooverer del tort le Bei 
ou de la Boine si non a la v<duntie 
le Bei." 
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counts, from the Latin word “ comites." ‘ This is the geneiai 
principle, and it is therefore of less significance that he asserts 
it also with regard to the relation of the king to bis immediate 
vassals, the tenants-in-chief.® 

He also denounces as an “ abusion ” the notion that “ Parle- 
mentz ” are only to be held rarely and at the king’s will, 
while they ought to be held twice in the year. Aud when they 
meet, their function is not merely to provide aids for the king, 
but to make ordinances by the common consent of the king 
and the counts. These ought not to be made, as was being 
done, without summoning the counts, and without considera- 
tion of the rules of law, by the king and his “ clerks ” and 
others who would not dare to go against the king, but only 
desire to please him. Such counsel was not directed to the 
wellbeing of the community of the people, and some of the 
ordinances which were being made were founded rather on 
will (volontie) than upon law\® 

The principles of the writer are asserted very definitely 
and even contentiously, but that does not mean that they are 
abnormal or inconsistent with the general conceptions of the 
time. The principle, that the king is under the law, is, as we 
have so frequently said, the normal political principle of the 
Middle Ages, and no one had expressed it more definitely 
or emphatically than Bracton. The principle that the king, 


' Id., i. 2 : “ Et iut Boit qo li Koi 
ne deut aver nul pier on ea torre, pur 
coo neqedent que le Roi de son tort, 
s’ll peecho vers ascun de son poeple, 
ne nul de ces commissaires, ue poet 
estre juge e partie, conveiiist par dreit 
que li Koi ust compaignouns pur oir et 
terminer os Parlementz trestuz les 
brefs e les pleintes do torz lo Koi, de 
la Beyne, e de leur enfanz, et de leur 
especiaus, de qi torz Ion ne poet aver 
autroment comuns dreit. Ceos com- 
paignons sunt ore appeUez contes apres 
lo Latin de comites.” 

* Id., iv. 11. 

' Id., V. 1, 2 : “Abusion est qe ou 
les parlementz se duiasent fere sur les 


sauvacion? les almes des trespassours, 
et ceu d. Loudres e as deux fois par an, 
la ne se fuut il ore forque roroznent e 
a la volontie le Boi sur eides e cueil- 
lettes do tresor. E ou les ordonnanoes 
se duisent fere de comun assent del Boi 
et de SOB countes, la ce funt ore par le 
Boi o res clercs e par aliens et autres qi 
n’osent contrennor le Boi, einz ddsirent 
del plero et de li conaeiller as son 
proffit, tut ne soit mie lur oonseil 
covenable al oomun del poeple, sanz 
appeler les countes e saunz suivre les 
riules de droit ; e done plusours orden- 
aunoes se fondenl ore plus sur la 
volontie qe sur droft.” 
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these, however, it must be assumed that they were originally 
granted for such great purposes as the defence of the country 
and the administration of justice, and they must be used 
for the purposes for which they were granted ; if they were 
diverted to other purposes, they may justly be refused, the 
prince may justly be deposed, and the people may elect 
another prince.^ 

He repeats that the prince may impose talliages for the 
defence of the country, but he may not spend the money 
on his personal pleasures and vices ; if he docs so, he must 
repay it. Except for public purposes, no king or prince may 
impose such taxes ; and if he does so, the subjects are not 
bound to obey, for he is exceeding the limits of his power.* 
It is clear that the author has definite and dogmatic views 
about the limitations of the authority of the king in matters 
of taxation. 

The principle of the right of the subjects to resist and even 


‘ Somnium Viridorii,* I. 141 : 
“ Miles : Credenduzn eiu'm est, quod 
Justs de cauBs isti (ordinarii) redditus 
fuerunt priucipi concessi, scilioot, pro 
defensione patriae, pro just ilia inter 
populum exercenda, et similibus de 
caufiis : ita tamen quod dominus 
oompleat illud. propter quod dicti 
redditus fuerunt insiituti. 

Si enim princeps justitiam dene- 
garet subditis, utpote appellantes non 
reciperet, vel patriam non defenderet, 
tales redditus ordinarii, gabellae, im- 
positiones, foagis, et similia, si sint in- 
dueti tales redditus extraordinarii justa 
de causa, scilicet pro defensione patriae, 
nec eo modo defendatur quo possit et de. 
bet, neo redditus ad ilium usum, sod in 
alium convertantur, tune tales redditus 
ordinarii juste possent denegari,inio jure 
Bcripto, super diotaxnine rectae rationis 
fundsto, meiito a regimine tamquszn 
indignxiB foret deponsndus. Et si in 
regimine totius regni, aio negligeret, 
omnino deponendus : et liceret populo 
alium sili principeifi eb'gere ; si in parte 
regni solum hoc negligeret, liceret 


populo illiuB loci alium sibi principem 
eligere, maxima quando talis esset 
princeps qui superiorom non recog- 
nosceret in terris.” 

' Id. id. id. ; “ Si autem dominus 
velit ad aleas ludere, vel ultra vires in 
voluptatibuR, vestibus, hospitibus, cas- 
tris non necessariis ad tuitionem 
reipublicse aedihcandis expendere, non 
debet propterea a subditis aliquid 
extorquere, quodsi fecerit, ad restitu- 
tionoRi tonetur. ... Si sit rex, 
potest Buctoritate sua propria pro 
utilitate boni commum's de novo tallias 
imponcre, compensata subditorum 
facultate. . . Quod debet intelligi, 
nisi facultates sufficiant regi vel prin- 
cipi pro defensione reipublicae. Si 
autem illae talliae nullo modo sint ad 
utilitatem boni communis, neo rex, 
neo princeps potest oas imponere. 
Quod, si imposurrit, subditi non 
tenentur obedire, quia potestatis suae 
limites exit. . . Unde ergo, in tali 
causa, si ad hoo regi non suffioiunt 
facultates, potest a subditis auxilium 
moderatum implorare.” 
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to depose the king who neglects his duty, or abuses his 
authority, is stated again very dogmatically in a later 
chapter, and is there brought into relation to the principle 
that it was from the people that the king had received his 
authority. If the emperor or king be guilty of destruction 
of the kingdom, or of damnable negligence, or of tyranny, 
or any other crime for which he deserves to be deposed, the 
people, from whom he received his authority, tacitly or 
expressly, are to depose him, and not the Pope, unless those 
who are responsible will not or cannot do this. He brushes 
aside the tradition that it was Pope Zacharias who had de- 
posed Chilperic ; the French at that time consulted him 
because, perhaps, they were not sure of their power, for at 
that time there was not yet the University of Paris, and there 
was not then in France the multitude of wise men that there 
is now.^ 

The greater part of the work is occupied with the dis- 
cussion of the relations of the temporal and spiritual powers, 
and with this we are not here concerned. 

We turn to a treatise written by Lupoid of Babenburg about 
the year 1338. Every people, he says, who are without a 
king can by the. “ jus gentium ” elect a king for themselves ; 
and it is thus that the electors of the empire elect a king or 
emperor, as being the representatives of the princes and people 
of Germany, of Italy, and the other provinces of the kingdom 
and empire. They do this “ vice omnium ” ; they are acting, 
not as individuals, but as a “ collegium,’’ and as representing 
the “ universitas ” of the princes and people of the empire.* 

‘ Id., i. 163 : “ Ed idofi si impora- complementum. Non obstat c. Alius 
tor vel rex committit crimon dilapida- 16, q. 3. quia Gallici dubii forsitan da 
tionis vel destruotionis imponi vel propria potestato Fapam tonquam 
regni, aut damnabihs negligentioe sapienlom duxerunt consulendum. Non- 
imperii vel regni, vel tyrannidis, seu dum, tunc temporis, vigebat studium 
quodcunque oliu^ propter quod non Parisius, neo Francia tot prudentibus, 
immeritd deponi meruerit. Papa non prout nunc est adhuc, erat repleta.” 
deberet eum deponere, sed populus, a * Lupoid of Bebenburg, ' De Jure 
quo suam recepit potestatem, tacite Begni et Imperii Bomani,’ v. (p. 179) : 
^ expresee, nisi illi, ad quos spectat, “ Quilibet populu^ carena rege, potest 
nollent, aut non possent focere justitioe sibi regem eligere de jure gentium, ex 
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Again, he says that some maintamed thai> me xuiiBlation of 
the empire received its authority, not from the Boman Church, 
but from the Eoman people. Again, in another place, he cites 
the opinion of some great Jurists, 'w^ho hold that the Bpman 
people could still mahe laws, especially during a vacancy of 
the empire, for the people was greater than the pimce, and 
could, for just reason, depose the emperor. He is careful to 
explain that he means by the Eoman people the whole people 
of the empire, and that this people included the whole com- 
munity, the princes and nobles as well as the others.^ 


We can now consider the exact nature and importance of 
the contribution to this subject, made by Marsilius of Padua, 
in his treatise. ‘ Defensor Pacis.’ 


Marsilius is anxious to show 

' qu^ure regna condita aunt. . . . Et 
prinoipea eleotoree ratione jam dictae 
inatitutionia, habent eligere regem 
aeu imperatorem, roproaentantea in 
hoc omnea principea et pop\iltim Ger* 
maniae, Italiae, et aliarum provincianim 
et terranim, regni et imperii, quaai vice 
omnium eligendo. ... vi. (p. 181): 
Hoatienaia notat ext. d^^lectione o. 
Venerabdem, in G1 obb4,?)^c alter* 
natio : quod electio pertinet ad prin- 
cipea eleclotea, non t^en ad collegium, 
aed tamquom ad ainguloroa peraonaa. 
Sed ego aalva reverentia tonti viri, non 
credo hoc verum. Credo enim quod 
ad eos pertinet talia elortio, tonquom 
ad collegium aeu ad univeraitatem ; 
cujuB ratio eat, ei inatitutio principum 
eleotorum non eaaot facta, omnoa prin- 
cipea et alii repreaentantea popvilum 
Bubjeotum llomano regno ot imperio 
haberent eligere rogem et imperatorem. 
Sed ipai cenaentur eligere vice et auctori- 
tate univeraitatia principum, et populi 
praedictorum." 

^ Id. id., xii. (p. 195) : Some main- 
tain “quod predicta tranlatio non ab 
eccleaia Bomana, aed potiua a popuJo 
Romano robur habuR et vigorem.” 

Id. id., zvii. (p. 206) : “ Circa oppoai- 


that his treatment of political 

tionoa iataa earumque aolulionea, acien- 
dum eat quod quaodam aolennia opinio 
magnorumlegiatorum, quae habet, quod 
populua Romani imperii poaaet bodie 
legem condere in abaentia principia, vel 
vacante imperio : dicentium quod 
populua eat major imperatore, ita quod 
ox cauaa juata poaait imperatorem 
deponere . . . Et reapondunt ad 1. 
bn. c. de legibua (Cod. i. 14, 12) in qua 
lege dicitur aoli imperatori conceaaum 
eeae logea conderc, quod id quod dicitur 
ibi, aoli, dicatur ad excluaionem inferi- 
orum, non ad excluaionem populi, qui 
major eat principe aeoundum eoa. Et aio 
intelligo populum Romani imperii, oon- 
numeratia principibua electoribus ao 
etiam aliia principibua, comitibua et 
baronibuB rogni et imperii Romanorum. 
Nam appellatione populi continentur 
etiam patritii et eenatores.” 

Cf. Engelbert of Admont : ‘ De Ortu 
et Fine Romani Imperii.’ (Ed : Offen- 
bach, 1610), xi. (p. 34). “ Quod patet 

ex oo quod quamvia aliquia juste 
adoptua ait regnum, si non bene regit, 
aut intdlerabilia cat in regendo, malitia 
ipaiua juste dedicitur, et de regno 
deponitur.” 
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tih€in!*y is Y^uvc)d[ t5'tlie Aristotelian “ Politics.” Ho therefore 
begins with a discussion of the origin of civil society, which is 
taken directly from Aristbtle,^ and he states the purpose 
and end of this also in the terms of Aristotle ; the end of the 
state is the good life.‘ 

He cites from Aristotle the description of the various 
forms of government ; the good forms, monarchy, aristocracy 
and the Commonwealth; and the corrupt forms.® It is, 
however, when he comes to the discussion of the place of law 
in the Btate, and its source, that his discussion begins to have 
a subs[tantial importance ; we have already, however, discussed 
this wri of his work in the first chapter, and we are here 
conc^wed with his very important statements with regard 
to thJ ruler or “ Principans.^ we' may conjecture, we 
shoulA^ay that he geoeially uses the term “ Principans ” 
in^teapdiNhe more usual term “ Princeps,” because he does 
■ of the ruler as being necessarily one man, and 

this tfiM0t>ossibly be due to the circumstance that he is think* 
-ijftg oflan Italian city, at least as much as of a northern 
monarehy.) 

Marsi^ius sets out very emphatically the princiide that the 
“ Princi^ns ” derives his authority, not at all from his 
personal qualities, but solely from the election of the legis- 
lator — ^that is, the “ civium universitas,” and that the correc- 
tion and, if necessary, the deposition of the ruler belongs to 
the same authority.* Marsilius appeals to Aristotle as con- 


a, ‘ Defensor 


Consequenter 
endere princi- 
a, per quam 
qnibuB datur 
qui per elec- 
iiXQ auctoritate 
stum, non per 
denoiam, aut 
sint hae quali- 
3ti. Contingit 
qui tamen 


auctoritale carenles, non sunt prin- 
cipes nisi forte propinqua potenoia. 

2. Ad quaesitum ergo redeuntes, 
dicamus secundum veritatem et sen- 
tenciazn Aristotelis 3° Politico Cap. 
6° potestatem faotivam institucionis 
principatuB seu eloccionis ipsius ad 
legislatorem seu civium universitatom, 
quemadmodum ad oandem legumla- 
cionem diximus pertinere, 12° huiuB, 
piincipatuB quoque correpcionem 
quamlibet, eciam depositionem, si ex- 
pediens fuerit propter commune con- 
ferens, eidem aimilit*' convenire.” 

Cf. i. 16. 
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firming his judgment, but it really seems much more probable 
that his principle that it is the universitas which is the ejouaxse 
of the authority of the ruler, is founded upon Bomah Law 
and upon the general medheval conception of the source oi 
the authority of the ruler, which we have considered in former 
volumes.^ 

Marsilius goes on to discuss the nature of the functions of 
the “ Pars Mneipans ” as compared with those of the 
“ universitas.” It is the legislator, that is the “civium 
universitas,” which is the primary source of the order of the 
State ; the “ Pars Principans ” is the secondary : it is instru- 
mental and executive under the terms of the authc-43;y en- 
trusted to it by the legislator, and in accordance witlyi^.e law 
which controls its actions and dispositions. It is the I M slator 
who determines who are to administer tho various ol^ljes in 
the State, but the exercise of these is to be directed aud con- 
trolled by the “ Principans,” for this can be more con- 
veniently done by one person or a few, than by the whole 
community.® 

Marsilius is obviously making the distinction, familiar to 
us, but perhaps implied rather than explicit in mediaeval 
constitutions, between the executive and the legislative 
functions, and he is clear that the executive functions axe 
delegated by and subordinate to the legislative. The explicit 
distinction is important, but it must be remembered that it 

quantum pc 
modum ost 
dente. Qw 
quam prin 
dutenninarc 
civitate opo 
tsmen exec 
legalium, 
cohibet pax 
ipsum com 
quam per 
tudinem, q 
aut pauci 

occuparetur univeraa commutiitM, que 
etiam ab aliis operibna neoanariis 
turbaretur.” 


^ Cf. vol i. pp. 240-252 ; vol, iii. 
pp. 150-163; vul. v. pp. 60-60. 

* MarsiliuH, 'Defunour raom,' i. 15. 4: 
“ HuiuB ergo partis efiiciente mou- 
Btrato, habitum eat dicere, serundum 
propoBita frequenter a nobis, causam 
eifectivam, instituontem et deter- 
minantem reliqua officiorum seu par- 
oium oivitatis. Hanr autem primani 
dicimus legislatorom, secundariam vero 
quasi instrumentalem seu executivcun 
dicimus principantem per auctorita- 
tem huiua a legialatore sibi ooncessam, 
secundum fommm iUi traditam ab 
-s^dem, Videlicet, secundum 

kre ao diaponere debet. 
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is implicit in the whole nature of mediscval political theory 
and constitutions. 

He adds, in a later chapter, that in any one state or 
kingdom there must he one only “ principatus,” that is, one 
“ Principans ” ; but whether this is to be one person or one 
body of persons, seems to him indifferent.^ 

In the same chapter Marsilius refers to the question whether 
there should be one supreme authority for the whole world, 
but says the question is not relevant to his present inquiry.® 

Finally, Marsilius turns to the discussion of the question 
what is to be done if the “ principans ” should transgress 
j against the law or wellbeing of the state. He lays down 
Ivery explicitly the principle that it is for the legislator (i.e., 
the “ universitas ”) to deal with this, either itself or by such 
persons as it may appoint for the purpose. While the case is 
being considered, the authority of the “ Principans ” should* 
be suspended and put into the hands of those who are to act ' 
as judges. He is careful to observe that the transgression of 
the “ Principans,” which is thus to bo judged, may be against 
some provision of the law, but it may also be of a kind not 
provided for by the law ; and the judgment should therefore 
be in accordance with the law, if possible, but if this is not 
possible, then it is to be determined by the ” sententia ” of 
the legislator.® 


^ Id. id., i. 17, 1: “In (ivitato 
unica seu regno vinico ebse oportet 
unicnm tanturamodo piincipatum, aut 
ei plures numero vel specie, sicut in 
magnis civitatibua oxpediro videtnr 
et maxime in rogno sumpto t-ocundiun 
primam significp.tionem, oporiet inter 
ipsoa unicum numero esse supromum 
omnium, ad quern et per quern reliqui 
reducantur et regulentur, et contin- 
gontes in ipsis errores per ipsum eciam 
oorrigantur.” 

Cf . the whole of 4hiB chapter. 

* Id. id.', 17, 10. 

* Id. id., i. 18, 3 : “ Verum quia 
principans homo existens, habet intel- 
leotum et appetitum, potentes recipere 
formas alias, ut falsam extimacionem 


aut porvorsum dosiderium vd utrum- 
qup, secundum quas contingit ipsum 
agere contraria^eorum, quae lege deter* 
minata^sunt, propterea secundum has 
actiones redditur principans mensura* 
bilis ab aliquo habente auctoritatem 
mensurandi sou regulandi secundum 
legem aut ejus ncciones legem trana- 
greHsas ; alioquin despoticus fieret 
quilibet principatuB, et civium vita 
servilis et insufHciens ; quod est in- 
conveniens fugiondum, ut ex deter- 
minatis a nobis apporuit, 6° et 11° 
huius. 

Debet autum indicium, praeceptum, 
et Bxecucio cuiuscumque correpoionis 
principantis iuxta iSius demeritum seu 
transgreesionem fieri per legislatorem. 
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I The position of Marsilius is plain and dogmatic^ hut again 
I w© i h t wt n ot make the mistake of thinking that it "vraB new 
land revolutionary. We cannot recapitulate our treatment of 
these questions in earlier volumes, where we have, as we think, 
made it sufficiently clear that the normal mediaeval tradition 
was, not only that the prince was hound by the law, and 
that bo could not take any action against either the persons 
or the properl/y of the subjects, except by process of law, 
but that in the last resort the commimity was entitled to take 
legal action against him and, if necessary, depose him. This 
was not the judgment only of wTiticrs like Manegold or John 
of Salisbury, who may be thought to represent an extreme or 
merely theoretical j)o8ition, but also of so careful and measured 
a political thinker as St Thomas Aquinas.^ 

We turn to the 3 )olitical theory of William of Occam. He 
conceived of the authority of the emperor as being derived 
from God, but through men (per homines) What does he 
then consider to be the nature of this authority ? In one 
important passage he draws out the same distinction, which 
we have already seen in some writers of the thirteenth century ; 
the distinction that is between the king who rules according 
to his own will and not according to the laws of the community, 
and the king who rules according to the law.® Like these 
writers, Occam draws a v<Ty sharp contrast between these. 


vol per oliqiieiii nut uliquos logiiilalons 
Biictoritate alatutoa ad hoc, ut demon- 
stratum ost 12° et 15° huiub. Convorat 
eoiam pro tempore uliquo, corrigondi 
priscipontis ufiieium suapendere od 
ilium moxime aut illos, qui do ipsius 
tronsgresaione debuoriut judicaro, ne 
propter tune piurolitatem prinripatus 
contingeret in eoinmunitato schisxna, 
oondtatio et pugiw, ct quoiiiam non 
corrigitur in quoutum pnneipans sed 
tanquom subditus transgressor Icgis. 

Secundum haec itaque ingredientes 
od quesitas dubitociones dioomus, quod 
excessuB priucipanlis vel gravis est aut 
modicuB, adbuc vel est de possibilibus 


evenire frequenter, aut rare tantum- 
modo. Amplius vel est do lege deter- 
minatis aut non 

Si quidem lege determinatus, se- 
cundum legem corrigeudus, si veto 
non. secundum legislaioris sententiam ; 
et lege dobet determinori, quantum 
poEsibile fuerit, ut ostensum est a 
nobis 11° hmuB.” 

* Cf. vol. iii. part i. chap. 4; part ii. 
ehaps. 6 and 6 ; v#l. v. part i. chaps. 
7 and 8. 

> Occam, 'Dialogus,' Pars Teitia, 
TroctatuB Seoundua, i. 26 (p. 8B9). 

* Cf. vol. V. part i. chap. 6. 
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The first govems according to his own will, and is not 
bound by human law or custom, but only by natural law. 
Such a king does not swear to keep the human laws and cus- 
toms : he need only swear to observe the natural law and to 
pursue the common good. The second is bound to obey the 
laws and customs made by men, and must swear that he will 
do this.. It is not very clear from this passage whether Occam 
intends to give a preference to the one form of kingship or the 
other ; but it is important to observe that he doubts whether in 
his time there was any monarchy of the first kind.^ 

Occam is here discussing the nature of monarchy in general. 
Another part of the ‘ Dialogus ’ is entitled “ De luribus 
Eomani Imperii ” : he is here discussing the question of the 
political authority of the emperor, and the treatment is 
somewhat complex. The emperor, he says, and every king 
in his kingdom, is “ solutus legibus,” and is not bound to 
judge according to the law. The emperor is above all positive 
law, but not above “natural equity.” ® So far, Occam might 


^ Occam, ‘ DioloKUB,’ Pars Tetiis, 
PrimuB Troctatus, 2, 0 (p.794) : “ llle 
dicitur priiicipaie et> rognaro secundum 
voluntatem suam, et non secundum 
legem, qui rognat propter comniuno 
bonum omnium et nullis legibus hu- 
manis pure positivis, vel consuetudini- 
buB olligatur, sed ost supra hujusmodi 
leges, licet legibus naturalibus astrin- 
gatur. Et ideo talis rex non habet 
jurare et promittero se servaturum 
quoscunque leges vel consuetudmes 
humonas introductos, licet expediens 
sit ipsum jurare quod leges naturales 
pro utilitate communi servabit, et quod 
in omnibus quae spectant ad princi- 
patum asBumptum, commune bonum 
intendat, non privatum. . . . Et tails 
principatuB regalia dicitur secundum 
legem, quia, licet unus principetur, 
mode tamen prinsipatur secundum 
vdluntatemt sed quibusdam legibus 
et oonsuetudinibus, humanitus intro- 
ductis astringitur, quas tenetur servore, 
et ipsos se servaturuiq jurare vel pro- 
mittere obligatur, et quanto plures 


tales loges et consuetudines servare 
tenetur, tanto magis recedit a memo- 
rato principatu rcgali ; et ideo forte 
his diebus non est in universo orbo talis 
principatuB Rcilicct primus regalis. . . . 
Ex prodiotis colligi potest, quod princi- 
patui regall, praesertim potissimo, non 
solum tyrannis proprie dicta, sed etiam 
principatuB despotious aliquo modo 
opponitur, vel est principatus ita die- 
paratus ut nullus unus principatus 
poBsit esse regalia et despotious respoctu 
eorundem : quod tamen aliquis domi- 
netur regaliter, et aliquis despotice, in- 
conveniens non videtur.” 

* Id. id.. Pars Tertia, Traotatus 
Secundus, i. 15 (p. 864): “Quia enim 
imporatoT in imperio mundi, et rex 
in regno suo, solutus est legibus, neo 
tenetur de necessitate judicare secun- 
dum leges, quemadmodum judices 
inferiores secundum logos de necessi- 
tate judicare tenentur. . . . 16 (p. 886) 
Ita Imperator quia est supra positive 
jura non est super eaquitatem natura- 
lem.” 
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seem to mean that the emperor is one of those who govern 
according to his own will, and not according to the laws or 
customs of the community. We must, however, observe that 
this does not give us a complete account of Occam’s conception 
of the power of the emperor. A little further on, the question 
is raised whether men must obey the emperor in all lawful 
things (in omnibus licitis). The “ Discipulus ” asks whether 
men must obey the emperor in everything ; the “ Magister ” 
replies that we must not obey him in unlawful or unjust 
tilings, and that men are only bound to obey the emperor 
in matters which belong to the temporal rule. The dis- 
ciple asks wdiether this means that a man must obey the 
emperor rather than his immediate lord, and the master 
answers that ho must do so, for the emperor is the imme- 
diate lord of all men in temporal things. The disciple urges 
that this would have “duo inconvonientes ” ; first, that 
if all men are bound to obedience, they would all be slaves ; 
and, secondly, that those who follow their immediate lord in 
war against the emperor would be guilty of “laesae majestatis.” 
The answer to both points is very significant. It does not 
follow, the “ Magister ” in the first place answers, from what 
Las been said, that the subjects are bound to obey the emperor 
in all things, but only in those things which belong to the rule 
of the people and, therefore, if the emperor should command 
anything which is contrary to the utility of the people, they 
are not bormd to obey. Subjects are not under the same 
obligation as slaves : slaves would have to surrender all their 
goods at the command of the lord, but freemen are not under 
that obligation ; the emperor cannot command this, except 
for the common utility or good, and this utility must be 
necessary and manifest. In the second place, he says, it is 
true that the man who follows his lord in an unjust war 
against the emperor is guilty of “ laesa majestas.” ^ 

• 

* Id. id.. Pars Tortia, Tractatus iniustis nullus debet sitn obedire. 
Secimdus, ii. 20 (p. 917; : " Discipulus. Discipulus : Numquid in omnibus 
Quesivimus, . . . utrum sibi omnes licitis omnes sibi debent obedire, ita 
teneantur in omtAbus obedue. Magis- ut peccent qui sibi reousaverint in 
ter. B«8pondetur quod in illicitis et licito quocunque obedire. Magister. 
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The treatment of these questions by Occam is as interesting 
as it is complex ; the necessity of obedience is at first stated 
very sharply, but it appears that Occam leaves a large amount 
of discretion to the subject to judge of what the emperor may 
legitimately require, and especially this passage suggests a 
reference to the questions of property and taxation, and to 
the very complex conditions of the Feudal Law with regard to 
the relations of vassal and lord. 

The question of the relation to private property is further 
developed in a survey of different opinions. There are some, 
Occam says, who maintain that the emperor is not “ dominus 
o mnium rcrum temporalium,” others that he is ; but there 
is also a third opinion that he is not lord of all property in 
such a sense that he can do what he likes with it, but he is 
lord in a certain sense, for he may use it for the public utility 
when he secs that this is to be preferred to the private. He 
may not do this arbitrarily, but only on account of the guilt 
of the owner, or for some common purpose, and he has, there- 
fore, no absolute rights over jiroperty in general.^ 


In his quae spoctanl ad regimen populi 

temporalis 

Discipiilus : Numquid in hujusmodi 
quilibet tenotur magis obediro impera- 
lori, quam cuilibot alteri, puta regi 
suo, aut duci, aut marchioni, aut alteri 

domino suo immediato 

Magistor : Respondetur quod . . . 
imperator est dominus in temporolibus 
omnium imiiiediatus, ita ut in lus qnao 
spectant ad rognum mortalium, magis 
sit obediendum imporatori quam cui> 

cunque domino inferiori 

Magister : Ad primum dicitur : quod 
non sequiluT ex predictis, quia, sicut 
dictum est prius, subditi imjioratoris 
non in omnibus tenentur sibi obedire ; 
sed in his tantum quae spectant ad 
regimen populi ; hoc est, in his quae 
sunt necessoria ad^regendum juste et 
utiliter po^um sibi Bubditum, et ideo 
si praeoiperet aUquid, quod est contra 
utilitatem populi sibi subjecto, non 
tenerentur sibi obedire. . . , Bed in 
multis tenentur sibi obedire servi, in 


quibiui non tenontur hberi, nam servi 
ad solum praeceptiim imperatoris om- 
nia bona quae tonont, tenentur sibi 
dimiitero alsque hoc quod utilitatem 
communom prootendant, sed ad hoc 
libori non tonoutur, nec imperator 
potest ois hoc praecipere absque 
utilitate boni communis, imo, etiom 
neque absque manifesta utilitate et 
necessitate, . . . Ad secundum dicitur, 
quod quicunque venit cum quocimque 
domino suo ad bellum iniustum contra 
imperatorem incidit in crimen laesae 
majestatis,” 

^ Id. id. id., ii. 23 (p. 920) : “ Est 
una opinio, quod imperator non est 
dominus omnium ronim temporalium, 
quae etiam minimo spectant ad eccle- 
Siam, ut ad libitum suum lioeat sibi 
vel valeat, de omnibus hujusmodi rebus 
quod voluerit ordinare ; est tomen 
dominus quodammodo omnium pro 
eo, quod omnibus hujus modi rebus, 
quoounque contradscente, potest uti 
et eas applicare ad utilitatem com- 
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Thib section of the * BiaJogus ’ ends with the question 
whether the emperor has “ plenitudo potestatis ” in temporal 
things. He gives reasons for the view that he has, but other 
reasons against it. The emperor can only make law for the 
public good, not for his private convenience, for the Imperial 
Power is only established for the public good, and does not 
extend to things that do not concern this. The emperor is 
not bound by his own laws, but he is bound by the “jus 
gentium.” ^ 

We must, however, turn to another work of Occam before 
we endeavour to sum up his position : this is the work entitled 
‘ Octo Questiones super potestate et dignitate Papali.’ It is 
chiefly concerned with the position and authority of the Pope, 
but frequently refers to that of the emperor, and in some 
important passages it seems to be dealing rather with the 
general principles of royal authority than with the empire in 
particular. 

We begin by observing an important general statement. 
The king is superior in the kingdom, but in some cases (“in 
casu ”) he is inferior in the kingdom, for in cases of necessity he 
may be depoSfed and held prisoner, and this by “ jus naturale,” 
for by this law violence may be resisted by violence. The 
words arc strong, but they receive an additional significance 
when we observe that Occam goes on to say that if the emperor 
commits some great crime, such as the destruction of the 
empire, or is guilty of extreme negligence, the Romans, or 
those to whom the Romans have entrusted their power, ought 
to depose him.^ 


munem, quandocunquo viderit com- 
munein utilitatom uoso proeferendam 
utilitati privatae. . . , Utn-uin oiiam 
spectantium ad alioa habet dominiuia 
ex causa et pro communi utilitato 
populi, et propter dolJctum possiden- 
tium potest ab eis auforre, et sibi 
appropriaro, vel aliis donaro. Q\iia 
tamen hoc non potest pro suo arbitrio 
voluntatis, sed pro culpa possiden- 
tium, vd ex causa, scilicet, pro utilitate 
communi ; ideo <taon habet in eis 
dominium ita pingiie siout in rebus 


primis, quas potuit, sicut plaouerit, 
sibi alienare ad libitum.” 

^ Id. id. id., ii. 26-2B. 

* Id. : ‘ Octo Questiones,’ ii. 7 

(p. 340) : “ Box enim superior est 

toto regno ; et tamen in casu est in 
ferior regno : quia in casu necessitatis 
potest regem deprnere et in castro 
retinere, boo enim babetur ex jure 
naturali, sicut ex jure natureli babetur 
quod vim vi repeUere licet.” 

11. 8 ; “ Et ideo si Imperator com- 
mit tat crimen dilapidationis vel dee- 
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In another " Question ” he deals with the nature of the 
authority of the ruler in more general terms ; terms the more 
significant because Occam begins by setting out his opinion 
that the best form of government is the monarchy. This 
does not mean that this authority should be absolute. The 
“ principans ” should not have that “ plenitude potestatis ” 
which in an earlier “ question ” he had discussed — ^that is, 
that he could take from his subjects what he might will, for 
this would mean that his subjects were his slaves.^ 

In another “ Question ” he returns to the subject of the 
origin and nature of the power of the emperor, and discusses 
the question of the transference of the empire from the Greeks 
to Charlemagne. He argues that this was not done by the 
Pope, but by the Boman people : it was to them that from 
the beginning the “ Imperium ” belonged, and it was from 
them that the emperor received it, for they transferred their 
authority to him for the common good ; but they did not 
give him authority to rule despotically, nor did they abdicate 
their power of disposing of the empire in certain cases (oasu- 
aliter ) . Had they done this , they would have ceased to be f ree> 
and would have made themselves slaves, and the emperor 
would have possessed a despotic and not a royal authority.* 


tructionia imperii aut damuabilis nogli- 
gentiae in periculum imperii tyran* 
nidis, vel quodcunque aliud deponere 
dignisBimvun, Bomani vel illi in quoa 
Buam poteBtatem Bomani dederunt, 
debent ipaum deponere." 

^ Id. id., iii. S (p. 360) : Secundo 
ad optimum prinoipatum tarn generalem 
respectu cunctorum mortalium, quam 
specialem respectu quorundam, sooun- 
dum' opiniooem preacriptam requiritur 
quod princepe Bit una peraona . . . qua 
propter secundum philosophos prinoi- 
patus regalis, quo una persona refulget, 
tarn prinoipatum ariatocraticum, quam 
politicum, Quorum utrique praeeident 
plures, Buperat et praeexoellit. . . . 

E!x isto secundum opinionem prae- 
fatam videtur prinoipatui optimo re- 
pugnare, quod principans illam habeat 

VOL. VI. 


plonitudinem potestatis, quae descripta 
est supra q. i. cap. 6. ut scilicet de jure, 
si voluerit, omnia poBsit peroipere et 
imponere subditis, quae neo juri 
naturali indispensabili neo juri divino, 
ad quod omnos catholici obligantur, 
obviant vel repugnat ; nam omnes 
subditi, habenti hujusmodi plenitudi- 
nem potestatis super eos, sunt servi 
ipsius, secundum strictissimam signi- 
ficationem vocabuli servi. Nam Imc 
potestate nullus dominus super servos 
potest habere majorem de jure, ergo 
optimo prinoipatui repugnat, quod 
omnes subieoti sint servi, ergo etiam 
repugnat, quod habeat hujusmodi 
plenitudinem potestatis." 

* Id. id., iv. S (p. 367) : “ Hie (tha 
contention that the Vope transferred 
the Empire from the Greeks to Oharle* 

D 
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It is interesting to compare the position of Occam with that 
of Marsilius, for there are obvious differences between them. 
Marsilius sets out in broad terms, which are related both to 
the general theory and to the constitutional practice of the 
Middle Ages, that the community itself is the ultimate source 
of all law and all authority, and remains the legislator, and 
that the ruler (principans) as he receives his authority from 
the community, so also remains subject to its authority and 
judgment. 

Occam appears to us to represent something more of the 
tradition of the Civilians. Like them, he recognises frankly 
that it is the community from which all authority ultimately 
comes, but ho conceives of the community as having trans- 
ferred its authority to the ruler, including the legislative 
power, and he does not seem to think that the community 
had retained the power of legislation. On the other hand, 
he docs dogmatically assert that the power of the ruler is 
not unlimited or absolute ; he can only exercise his authority 
for the public good, and the subject is not bound to obey when 
the ruler transgresses against this ; and he is very emphatic 
in his assertion that the people may in the last resort depose 
the ruler. The Eoman people had always retained the right 
“ disponendi de imperio.” We seem here to find again a 
parallel to that rather curious position of Yacarius ^ that the 
Boman people cannot legislate unless they first depose the 
emperor, and thus resume the right of making laws. The 
formal terms of the conception of the nature of political 
authority in Marsilius and in Occam seem, at first sight, far 
apart, but the final results are not very different. The autho- 
rity of the ruler is a limited authority, not an absolute one ; 


magne) diversimode reepondetur. Uno 
modo, quod ilia tranalatio non fuit a 
Papa, Bed a Bomanis, quorum ab initio 
fuit imperium, et a quibuB Imperater 
primo acoepit imperium ; qtii omnem 
fiuam potestatem regendi, propter 
bonum commune transtulerunt in Im- 
peratorem ; non tamen in ipaum 
potestatem dodSnandi eeu regendi 
dfiBpotice, nec a se abdioaverunt 


omnem potestatem oasualiter diapon- 
endi de imperio. Si enim hoc feoiaaent, 
aervoB ae feciasent Imperatoria atriotia- 
aime accipiendo vooabulum aervi, et 
revera nullatenua (Jiberi remanaiaaent : 
et p«r conaequens Imperator non 
habuiaset prinoipatum regalem, aed 
pure deapotioum." 

^ Cf. p. 23. 
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the community is the source of authority and retains the 
power of restraining it. 


There is another writer of the fourteenth century whose 
political theory we must examine — tha t is Wy cli ff e^ We are 
not here concerned with his theological opinions or influence, 
but only with such political theories as are set out in the 
treatises ‘ De Civili Dominio,’ ‘ De Dorainio Divino,’ and ‘ De 
Of&cio EegTs.’ ^ We have endeavoured to put these together, 
but it must be remembered that Wychffe is one of the most com- 
plicated of thinkers and writers, and it is difficult to feel entire 
confidence that we have done full justice to his conceptions. 

For the sake of simplicity we begin, not, as he does himself, 
with the analysis and discussion of the nature of “ D ominium, ” 
but with the discussion of the origin and purpose ^ govem- 
ment. We begin with a phrase, incidental indeed, but signifi- 
cant. “ Civile dominium ” (by which Wycliffe here means 
civil government) was created by the “ Bitus Gentium,” 
and coercive authority was accepted by the custom and con- 
sent of the people as being approved by reason, for, as St 
Paul says in Eomans xiii. 4, the ruler bears the sword not 
without a cause.* And again, civil law was introduced by 
men on account of sin, with respect to the goods of the body 
and of fortune.* These are, of course, traditional mediaeval 
conceptions, and lest we should misunderstand them, it is 
well to observe that Wycliffe also says in the next chapter 
that we must not think that because the civil law was insti- 
tuted by men on account of sin, it does not derive its authority 
from God.* 


^ We wish to express our great obliga- 
tions to the editions of the ' De Civili 
Dominio * and ‘ De Dominio Divino * 
by Dr B. Lane Poole, and we would 
refer to his Preface to the ' De Dominio 
Divino ’ for ^he diso%ssion of the sub- 
jects and dates of both works. 

> Wyclifie, ‘ De Civili Dominio,' i. 11 
(p. 76) : “ Ecoe x«rimo, quod civile 

dominium est ritu genoium introduo- 
turn, et potestas ooaotiva ex consue- 


tudine et consensu acceptata est a 
populo racionabiliter commendata, quia 
Bomans xiii. 4 quod non sine causa 
portat gladium.” 

* Id. id., i. 18 (p. 126) : “ Jus 

autem civile est jus ocoasione peccati 
humanituB adinventum ad justifican- 
dam rempublicam ooactive quoad bona 
corporis et fortune." 

* Id. id., i. 19 (|. 133) : “ Neo 

oredat aliquis quod lex civilis, quo oo- 
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I Having thus recoguised that Wycliffe repeats the normal 
! patristic and mediaeval conceptions about the origin of govem- 
ment as being a Divine remedy for sin, we can inquire what were 
[ Wycliffe’s views about the best form of government and its 
; conditions. He deals with this subject at length in the ‘ De 
I Civili Dominio.’ 

He first raises the question whether it is better to be 
governed according to the law of God by Judges, or according 
to a civil law by kings. The first he calls an aristocracy, the 
second is monarchical or royal ; his conclusion is that it is 
probably better, in view of man’s sinful nature, to be governed 
by kings. ^ Tn the next chapter he asks whether the Christian 
man should obey the tyrant, and seems to say that the Christian 
man should do so ; and he cites the example of Christ as having 
obeyed Herod and Pilate and the chief priests.® 

He then discusses the relative advantages and disadvantages 
of hereditary and elective governments, but arrives at no 
certain conclusion.® The only observation W^Tliffe makes, 
which might be thought to have some importance, is that .the 
continuity of the hereditary succession might encourage 
, tyranny, while the possibility of deposition would act as a 
t check upon tyranny.* Those words, if pressed, might seem to 
^ mean that Wycliffe recognised the possibility of the deposition 
of an elective, but not of an hereditary ruler. In the thirtieth 
chapter, Wycliffe raises a difficulty which aj)plies both to 
hereditary and elective kingship, and that is that there can 


oaBiono pevoati eat humanitus inatituta, 
non ait a Deo pnncipalitor ordinata, 
quia aliter non potent easo juata niai 
oiviliter ordinantoa ot adinvenientes 
legem hujuamodi forent organa Dei 
prinoipaliter ordinantia.” 

Of. Wycliffe, ‘ Do Officio Regia,’ xi. 

' Id., ‘Do Civili Dominio,’ i. 26, 

p. 186. 

' Id. id., 1 . 28 (p. 199) : “ Sod torcio 
laicus dubitatur, ai Cbriatianua debet 
potentatibuB tyiannizantibua obedire, 
et videtur quod aic ; nam Salvator 
obodivit quoad ^ona corporis, Herodi, 
Pilato et principibus sacerdotum, cum 


tamen facillime potuiaset reatitiaae ; 
aed omnia Chnati accio eat nostra in- 
struccio ; ergo nos debemus eciam 
tyrannizantibus quoad bona fortune 
minus Valencia obedire. Et bine dicitur 
1 Feter ii. 18 : ‘ Bervi subditi estote 
in omni timore dominia ; non tantum 
bonis et modestia, aed eciam disedis.’ 

Cf. i. 37, p. 271. 

• Id. id., i. 29. - 

• Id. id., i. 29 (p. 208) : " Item 
certitude regia regnandi pro ae et 
Buia heredibua eat ut plurimum oooaaio 
tyrannizandi ubi fienum foret regia 
deposicio post delictum.” 
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be no true “ dominium without “ caritas ” ; and he argues 
that this is illustrated by the fact that the Christian Church 
would not suffer any unbaptised person to rule in the church, 
for he is in mortal sin.^ We shall come back to this question 
presently. 

We have so far been dealing with the political conceptions 
of Wyclifle as expressed in the treatise ‘ De Civiti Bominio,’ 
but we must also take account of these as they appear in his 
work, ‘ De Officio Rj^s.’ In this work he says clearly that 
political authority was made necessary by sin, and that, in 
his opinion, monarchy was the best form of government.* 
\ He also sets out in clear terms that the authority of the ruler 


'is founded on the election of 
^ was the case both in England 

^ Id. id., i. 30 (p. 212} : “£t patet 
ex seatencia Ariatotelis, tercio Politi* 
oonun, Capitulo 2S recitata, quod 
virtue euper-excellons in roge est pre- 
cipua pauaa legnandi oiviliter. Ipsa 
enim per se sulHcit ad rognandum 
ewangelivo, et est suiBciens cum ap- 
probacione populi ad rognandum civi- 
liter : unde sicut titulus ar.quirendi 
non per so Bullicit (ex 21 Capitxilo), 
Bed opoitet praecipue superaddore 
titulum caritatis, sic indubie nec suc- 
oessio hereditaria, nec popularis eleccio 
per se suiBcit. 

De Buccessione hereditaria Bio pro- 
batur : non est possibile creaturam 
aliquam dominari sine iitulo caritatis 
(ex 22 Capilulo) ; nullus post lapsum 
suocodit ox traduco sine in torrupci one 
caritatis (ut palet, de originali peccato 
incotnpoBsibili caritali) ; ergo nemo post 
lapsum Bic procedit continuando do- 
minium : oportet ergo inniti alteri 
titulo pro habondo dominio. Con- 
firmatur : Sit Petrus primogeuitus 
regie, cujus ambo parentes sint mortui, 
nondum ba^tisatus, qui ex lege humana 
ex Christianismo debet jure hereditorio 
Buocedere parentibus in regno ; et 
patet, cum Petrus sit infidelis in mortali 
peccato, caret vero dominio, eciam 


the community, and that this 
and in other kingdoms.* 

juxta jura civilia non oorrecta, et 
habebit post baptismum ; ergo acquiret 
venun titulum ; et cum nullus quern 
non habet suiiiciat, nullus est aignandua 
nisi titulus partis gracie baptismatis ; 
ergo istum oportet addere ad lineam 
naturalis propagacionis, manentis con- 
tinue cum mortali. Gum ergo eccleaia 
Clu-istiana non sineret de lege civil! 
talom regnaro intra ecclesiam, patet 
quod omne poccatum mortale aotuale 
exoludit dominium ; peocatum quidem 
originale est minimum mortalium, 
mitissime puniendum.” 

’ Wyclifio, ‘ De Officio Regis, ’ xi. 
(pp. 246-24B). 

’ Id. id., xi. (p. 240) : “Sed ter- 
cio . . . oonceditur quod continue in hu- 
mano genore viante est unum caput vel 
capitanouB per quom oportet residuum 
regular!, qui est totiun gonus capitan* 
eorum, quibus dous ad hoc excellenter 
dona Bua distribuit. Sod non oportet 
continue osse unam personam simpli- 
cem ante eleccionem vel auctoritatem 
humanam, ad hoc a domino ordinatam. 
In civilitate autem auotorisat ad hoc 
humana eleccio sod non in priors 
regimine euangolico vel divino. . . . 
Sed limitate loquencfo de communitate 
politica videtur mihi quod ratio dictat 
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So far the position of WyclifEe is normal, but it is different 
■with his conception of the extent of the royal authority and 
the relation of the subjects to this. In one set of passages 
he asserts the necessity of obedience to the king, as the 
Vicar of God, whether he is just or unjust. He begins the 
treatise by citing the First Epistle of Peter (ii. 13-17) as 
requiring obedience to kings for the Lord’s sake, and St 
Paul’s words, “ Let every soul be subject to the higher 
powers, for there is no power but of God ” (Rom., xiii. 1). 
For the king is the Vicar of God. And he even applies to the 
relation of subjects and kings, St Peter’s words : “ Servants, 
be in subjection to your masters with all fear, not only to the 
good and gentle but also to the froward ” ^ (1 Peter, ii. 18). 

He draws out his conclusion in very precise terms. The 
authority, even of perverse rulers, is from God. We must 
indeed distinguish between the case where the injury which is 
inflicted affects us only personally, and that where the ruler’s 
action is against God. In the first place, we must patiently 
submit, in the second we must resist even to death, but in 
patience and submission. The man who goes beyond this 
and resists by force or fraud, is guilty of a great sin.® 

He admits, indeed, that it might be argued that such evil 
rulers are not really kings, for they have not “ dominium ” 
(we shall discuss the meaning which Wycliffe attaches to this 


ut ipsi fonianl Hi>>i capiit , nedum ununi 
genus in xoligiuiin politica, hod quod 
quilibet populus ajjpropriat eilii eim- 
plox caput, ul nos yVnglicc ]iaben)uB 
unum regom boncdictiuu, cui eocunduin 
doctrinam i*\niigplii dotpctujn xxxiii. 
o. debemuB impondere obhoquium bwu- 
lare. Et ita oat do rogniH aliie, inajor- 
ibuB et minoribus, uaquo ad imperium.” 

' Id. id., i. pp. 1-6. 

• Id. id., i. (p. 8) : “ Unde quod por- 
versoniin potesteks non sit nisi a Deo 
patet Job. ii. . . . Sed quia contingit 
ptepoeitum abuti sua potestate ideo 
secundum glossam est taliter distingu- 
enduxn. Vel ill4ta est injuria quo 
ad oausam propriam, vel pure quoad 


causam Dei. In primo casu post cx- 
hortationem evangel icam pacientia est 
optima medicina. Si pure in causa 
Dei, Clirislianus debet, post coirep- 
cionoiu evaTigelicam, proposJto suo us- 
quo ad mortem, si oportet, ronfldenter 
et obodienter rosistore. £t sic utrobique 
innit endum est pacionciae, commit- 
tendo humiliter Deo judicium injuriam 
vindicandi. £t qui excedit banc 
regulam rosistit dampnabiliier potes- 
tati et Dei ordinationi, ut faciunt hii 
qui rebellant precipue, id est afiecione 
oommodi temporalis personabs. . . . 
(p. 9) : Ex quibuB coUigitur quod 
peccat graviter qui resistit regolie 
principum vi vel dolo." 
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word presently), but he brushes this argument aside and says 
that we must honour even perverse kings, for their power has 
been given them by God.^ He even extends this to tyrants ; 
they are indeed kings only in name, but they have a “ potestas 
informis ” to rule, although their “ potestas ” is not 
“ dominium." * 

It is true that in one place he approaches the conception 
of the nature of the royal authority in a different manner. 
That is, when he discusses the functions or duty of the king. 
Wycliffe’s words are indeed very general, but he says that the 
first duty of the king is to provide just laws for the kingdom, 
’ for Aristotle had said that law was more necessary for a com- 
munity than a king ^ ; and he maintains that the king trans- 
gresses against God and his people if he violates the law ; he 
has indeed the right to dispense with it in some cases, but only 
when this is reasonably required. Aristotle had said that wise 
philosophers maintained that the king should obey the law.* 


^ Id. id., 1 . (p. 10) : “ £t iteruxn 
videtur quod non romanot in eis 
atatua dignatatis vel potestas rogalis, 
quia non remanet eis dominium et per 
consequens non romanot cis quod sint 
regoa . . . (p. 17) : £t patot quod 
reges diacoli aunt raoione honorandi 
. . . aecundo quia habont potoatatem 
oia collatam a Deo ad profiriondum 
suae eccleaiae, et sic ad adiuvandum 
Doum potestative, licet potestate sua 
dampnabiliter abutantur." 

‘ Id. id., i. (p. 17); “ Sed ulteriua 
patet ox saepe dictis quod tales non re- 
maneront regos nisi equivoco, licet 
liabent potestatom regolem abuaivam, 
et sic reoliter habent potestatom et 
dignitatem consequent em secundum 
quam regunt, licet demoritorie. £t 
sic tyranni, eciam prosciti qui solum 
nominotenus sunt reges vol domini, 
babent potegtatemfinformem ad regen- 
dum et dotainandum, sed ilia potestas 
non est dominium.” 

’ Id. id., iii. (p. 66) : “ Stat autem 
regimen regni in paucarum et justarum 
legum institutione, in illarum sagaci 


et acuta ezecuciono, ot generaliter in 
status ac juris cujuscunque legis sui 
defensioue. Oportet enim rognum cum 
vivit civiliter non solum lege sed lege 
taliter regular], in tantum quod Aiis- 
totelis videtur dicero quod lex est 
nocossarior communitati quam rex.” 

* Id. id. id. (p. 67) ; “ Kex igitur qui 
debet sciro logem suam et ojus execu- 
tionom esse justam et racionabilem, 
impediendo ipsam facit contra Deum 
et populunt proprium qui exinde 
haberot justiciae complementum. 
Quamvis autem rex dispensare potest 
in casu cum azoeucioiie legis tamquam 
superior lege sua, tamen nunquam nisi 
quando dispensabilitatis ratio hoc 
requirit. . . . Ideo dicit Aristoteles 
ubi supra quod sapiontes pilosophi ot 
divinituB loquentes dixorunt quod in- 
primis decet regiam majostatom obtem- 
perare legalibus institutis, non in ficta 
apparencia sed in facti evidenoia, ut 
cognoBcant omnes ipsum timere Deum 
exoelsum et esse subjectum Divinae 
potenciae.” 
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In a later chapter, however, WycUffe contrasts the concep- 
tion that the ting is subject to his own law, with that which 
he attributes to Aristotle, that the ting as the maker of law 
is above law. Subjection to law may be understood in two 
ways : as due to the authority of law itself, or as due to a 
higher law. The first is called compulsory subjection, the 
second a voluntary. The king is subject to his law, in virtue 
of the authority of the Divine law, but not in virtue of the 
authority of his own law. The king, therefore, as head of 
the kingdom, serves his own law voluntarily, while the sub- 
jects must be compelled to obey it.^ 

It would seem, then, that there is no contradiction between 
WyclifEo’s judgment about the relation of the king to the 
law, and his judgment that the king is the Vicar of Gk»d, 
and that his subjects must submit to him whether his actions 
are just or unjust. The king should indeed govern justly 
and according to law, but Wycliffe does not allow any legal 
right in the community as against the king. 

We must now, however, examine the meaning of the term 
“ dominium ” in these treatises. As we have seen, in the 
‘ De Civili Dominio,’ i. 30, Wycliffe says that if a man 
lacks caritas," and is in mortal sin, he cannot have 
“ dominium ” ; and in the ‘ Do Officio Kegis,’ i., that wicked 


^ Id. id., V. (p. 93) : “ Sod secundo 
dioitur per hoc quod videtur logem case 
Bubjectum logi projirie, cum ait pre- 
cipua pars regni ot inferior acu'ordoii, 
regulstua per legoin propriniu, quo est 
rege preytsncior. Uppoaitura t union 
videtur ex hoc quod nemo ratiouabilitor 
Btatueret logcin ad toUcndam ejua 
libertateiD. Oportot ergo quod legis 
oonditor sit supra legom, ut dirit Aris- 
toteles de Bege, S'* Foliticorum. Uio 
oportet notare quomodo lex cum sit 
raoio vel veritaa supra homiuum potes- 
tatem, obligat omnom hominem, eciam 
Christum humanitus, licet secundum 
divinitatem sit eicpra onmem legem, 
quae non est Deus, ut alias ezposui. 


Bed lex contracta per civilitatem con- 
notat supra talom veritatem ordina- 
oionem et promulgacionem humanam 
ad civile dominium regulandum, et sic 
est rex principalis oonditor legis suae. 
Oportol BOciindo notaro quomodo dupli* 
citer potost intclligi legi subieccio, 
scilicet dobita ex pura ligacione ojus- 
dem legis, vel debita ex obligacione 
legis superioris. IVima subjeccio dicitur 
coueta, et secunda voluntaria. Primo 
mode omnis Christjanus subicitur legi 
Chriati et secundo modo ipse ChristuB 
taumamtuB subicitur suae legi. Ex istis 
patot tercio quod rex subicitur legi 
proprie, imperio legis divinae, sed non 
imperio legis proprie.” 
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men are not really kings, for they have not dominium.’’ 
What does Wycliffe mean by “ dominium ” f It must first 
be observed that he sometimes uses it with reference to 
political authority, sometimes to property. 

Wycliffe begins the ‘ De Civili Dominio ’ by laying down the 
general principles that all human “ ius ” presupposes as its 
cause (presupponit causaliter) the divine “ius,” and, therefore, 
all “ dominium ” which is “ justum ad homines ” presupposes 
a “ dominium ” which is “justum quoad deum ” ; but the 
man who is in mortal sin has not a “ dominium ” which is 
“justum quoad deum,” and therefore “ simpliciter ” ho has 
not “ justum dominium.” He confirms this by an appeal to 
the words of St Augustine : “ Fideli homini totus mundus 
divitiarum est, infideU autem nec obolus.” And he afiBxms 
again, in the next chapter, that God does not grant his gifts 
to anyone who is in mortal sin.^ 

This sounds as if it were a drastic criticism of property as it 
exists in the world, but we must observe that Wycliffe is 
careful to distinguish various senses of the conception of 
property. It is necessaiy, he says, to make some distinctions 
about “habicio ” (property) and “ justicia.” There are three 
senses in which the word “ habicio ” may be used : ” natural,” 
“ civil,” and “ evangelical.” In the first sense sinners may 
possess natural goods, although they do this unjustly ; in 
the second sense, “ habent potentatus seculi bona fortunae, 
aut fortuita ” ; but in the third and most exalted sense. 


' Id., ‘Do Civili Dominio,’ i. 1 (p. 2) ; 
“ Omne jus humanum propupponit 
causaliter jus divinum. . . . Ergo 
omne dominium justum ad hominem 
presupponit justum dominium quoad 
Deum. Sed quilibet existens in poccato 
mortali caret, ut sic, justo dominio 
quoad Deum ; ergo et simpliciter, 
justo dominio . . . (p, 6). Quod si 
quaeris sanctoruna testimonium, occe 
niagni Au^stini sentencia, Epist. 37. 
Ad Macedonium de tyrannis, plane 
docet istam sentenciam : ‘ Ideo, inquit,* 
si prudenter intueamur quod scriptum 
est, Fideli homini totus mundus divi- 


tiarum est, infideli autem nec obolus ; 
nonne omnes qui sibi videntur gaudere 
licite conquesilis, oisque uti nesciunt, 
aliena possidere convincimus 7 ” 

Id., i. 2 (p. 8) : “ Non est possibile 
hominem juste simpliciter habere 
aliquod bonum sibi adiacens, m'si Deus 
donando id sibi praestiterit (ut patet 
tractatu teroio de Donoinio Divino) ; 
sed Deus non praestat alicui, dum est 
in mortali peccato, aliquod donum 
suum ; ergo null us existens in mortali 
peccato habet protunc juste simpliciter 
aliquod bonum." 
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only those who are in “ charity ” or “ grace ” possesB 
anythini^.^ 

Wycliffe develops these distinctions and their consequences 
at length, and especially brings out clearly the principle that 
the unjust (or unrighteous) man cannot properly be said to 
possess anything, for he abuses, he does not use, what he has, 
and he cites with approval some words of St Jerome, that the 
avaricious man docs not really possess that which he has, 
any more than that which he has not ; and again, that, as 
“ grace " is lacking to the unrighteous man, he has not 
“ dominium ” ; and again, “ grace” is needed for the true 
use of things, and, therefore, it is required for all true 
“ dominium.” * His whole conclusion is expressed in the 
last words of a later chapter. The unrighteous man has 
not ” dominium,” although he has “ bona naturaUa modo 
improprio.” ® 

The meaning of Wycliffe’s conception of ” dominium ” is 
further elucidated when he goes on to maintain that the 
righteous man is lord of the whole “ sensible ” world, and that 
he should not be disturbed because he has not civil ” domi- 
nium ” in these things, for this might rather injure than benefit 


* Id. id., i. 3 (p. 17) : Hie oportet 
distinguore de habieiono atquo justicia. 
Quamvis enim Bocundum Ariototelem 
et auctorem ‘ !3ex principiorum ’ multi- 
plioes Hunt modi, troH tamen xuUlciunt 
pro preBOnti ; Bcilicet, habicio naturaliH, 
civilis, ac evaiigelica. . . . Primo modo 
habendi, habent peccai oroB bona natur- 
alia, et tamen non juate Bimplioiter (ut 
patet superiuB) bcd injusto ; Reciindo 
modo habendi, Heeundum utrumque 
membrum equivocum, habeiit poten- 
tatus seculi bona fortunae aut fortuita. 
Sed tercio modo liabendi, eccellentis. 
Bimo possibili, quoad genuB, habent 
Bolum ezistentOB in caritate vel graeia 
quidquid habent." 

* Id. id., i. 3 (p. 20) : “ Sic injusto 
deest quidquid habuit, dum non tunc 
utitur sed abutitur quodcunque quis 
oecupat : hino vare et phiJoBophice 
dioit leronimua (Capitulo ultimo, Epis* 


tola ad Pauliuum) ; ‘ Avaro,’ inquit, 

* deest tarn quod habet quam quod non 
babet.’ Kt patet in principali argu- 
mento quod non Boquitur quod injustua 
Bit uuivoce dominus cum iusto, licet 
univoce haboat bona naturalia cum 
illo ; set dominium dioit distincto 
porfecc’ionem secundam fundatam in 
graeia, quae cum deest injusto, et 
voriun dominium sibi deest . . . p. 26. 
Sic inquam graeia requiiitur ad uBum, 
et per consoquens ad omne verum 
dominium." 

’ Id. id., i. 6 (p. 46) : “ Sed loquendo 
de habitudine que foret dominium, quia 
non existit (licet deceptie apparent 
ipBum esee), concedfsndum eet simpli- 
citer quod iqjustuB non h&bet domi- 
nium, licet habeat bona naturalia, 
modo improprio, ut est dictum : et 
patet conclusio de carencia dominii 
pecoatoriB." 
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him.^ His meaning is perhaps best illustrated by his comment 
on the saying of Christ : There is no man that has left house 
or brothers, &c., for my sake and for the gospel’s sake, but 
he shall receive a thousandfold now in this time, &c. This, 
Wycliffe says, must be interpreted spiritually. ^ 

It is from this standpoint that we must understand Wycliffe’s 
treatment of the community of goods. His meaning is only 
understood when we observe his mode of stating it. Every 
man, he says, ought to be in grace, and if he is in grace, he 
is lord of the world and all that it contains ; therefore every 
man ought to be lord of aU (universitatis) ; but this would 
be impossible with a multitude of men, unless they had all in 
common, therefore all things ought to be common.® Christ, 
in confirmation of this, rejected (individual) property, 
and had aU temporal things in common with his disciples ; 
and after his ascension, all things were common to his 
disciples.* 

That he does not mean by this that individual property 
was to be rejected in the world as it actually is, is evident from 
his account in another chapter of the origin of ‘ Dominium 
Civile.’ In his judgment ‘ Dominium Civile ’ was instituted 


' Id. id., j. 7 (p. 47) : “ Conse- 

quenter ad dicta restat ostendere quod 
quilibet Justus dominatur toti mundi 
sensibili . . . noc turbetur Justus quod 
non habet civile dominium in hiis bonis, 
quia revero non proiicerot sod noceret.” 

“ Id. id., i. 7 (p. 51) : “ Noc dubium 
quin ista sit conclusio vei'ittitis, quod 
omnis rolinquons universiliitom tnm- 
poralium, propter Christum in alfec- 
cione debita debite proponendum, habet 
ex adiecejone onnsequonti omnia ilia 
melius quam esset possibile habere ilia 
amore prepostcro ; unde Marc, x. 29, 
30 sic testatur : ‘ Amen dico vobis, 
nemo est qui dimisit domum aut 
fratres, etc. . . •. qui non accipiet 
cencies taittum nunc in tempore hoc 
domo9, etc. . . . (p. 52). Unde quod 
spiritualiter debet textus Morci intelligi, 
patet ex boo quod nemo ambigit quin 
non oonoequatur virum evangelicum 


ox tali cummutaciono, soquendo Cliris- 
tum cencies taiitum de Iratibus, etc.’* 

’ Id. id., i. 14 (p. 90) : “ Pro cuiua 
intellectu sunt tria dicenda per ordi* 
nom ; primo quod omnia bona Dei 
debent esse communia. Probatur sic ; 
omnis homo debet esse in gracia, et si 
est in gracia est domiuus mundi cum 
suia coutentis, ergo omnis homo debet 
esse doininuB universitatis : quod non 
starct cum multitudine hominum, nisi 
omnos illi doborent habere omnia in 
communi ; ergo omnia debent esse 
communia." 

* Id. id., i. 14 (p. 96) : " In cujus 
confirmaoionem Veritas cum suis dis- 
cipulis aufugit propriotatem sod habuit 
temporalia in communi (ut patet pofl. 
terius), et post ejus ascensionem erant 
eius discipulis omnia communia, ‘ di- 
videbatur enim si:igulis pro ut cui> 
cunque opus erat ’ (Acts v. 35).” 
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by man on account of sin ^ ; and a little later he says that, 
assuming the fall of the human race, it was necessary to 
establish human laws and ordinances, lest a man should take 
of the goods of fortune whatever he might wish.* 

It is therefore, we think, clear that when Wyclifle says of 
the man who is in mortal sin, or is not in “ grace ” or “ charity,” 
that he has not ” dominium,” he means that he has neither 
political authority nor property in the full and proper spiritual 
sense, but he does not mean that he caimot have these in the 
ordinary or legal sense. Political authority and private pro- 
perty are institutions which men have been compelled to 
create by the fall, by the corruption and vice of human nature, 
as it actually is. They are therefore to bo regarded as con- 
ditions of man’s sinfulness. 

It is interesting to observe that at first sight Wycliffe’s 
doctrine of ” dominium,” as belonging only to men in a state 
of grace, seems closely parallel to the principles set out early 
in the fourteenth century by two extreme papalists, Egidius 
Colonna and James of Viterbo. Egidius maintamed that no 
one could hold political authority, or private property, who 
was an infidel or outside of the communion of the Church. 
James of Viterbo mitigated Egidius’ political doctrine, but 
held that no one could hold private property, “ secundum ius 
divinum,” who was not subject to the Spiritual Power.® 
The contention of Egidius was extreme and revolutionary in 
character ; it was intended to support the most extreme 
doctrine of the supremacy of the Spiritual over the Temporal 
Power, even in Temporal things; while the doctrine of 
Wycliffe had no such revolutionary character. 

It is evident that Wycliffe’s treatment of “ dominium ” 
is in principle closely related to that of Bichard Fitz Ealph, 
the Archbishop of Armagh, in his treatise ‘De Pauperie 

^ Id. id-, i. 18 (p. 127); “ Idoo satis procipue innitendi, neceass fuit leges 
sigoanter dicitur quod dominium civile vel ordinaciones ^umanas statuere, 
occasions peccali humsnitus institu- no quilibet lapsus do bonis fortunae 
turn.” caperet quantumeunque voluntas in- 

* Id. id., i. 18 (p. 128): “Unde, debite inclinaret.’’ 

Buppoaito lapsu J^umani generis et * Cf. vol. v. pp. 402-417. 
cecitate pioclivi bonis sensibilibus 
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Salvatoris.’ This treatise was probably written between 
1350 and 1366, and arose out of the woik of a commission 
appointed by Pope Clement YI. to inquire into the disputes 
as to the nature of the poverty of our Lord.^ The Archbishop, 
finding the discussion protracted and inconclusive, prepared 
a treatise on the whole subject, which includes a detailed 
discussion of the meaning of “ dominium.” He lays down the 
general principle that no one can bo said to have “ istud 
dominium ” unless he is purged from sin and has received 
grace * ; but this does not mean that the sinner has lost his 
natural “ titulus ” to the use of things ® ; and in later passages 
Eichard says that the right to the use of things needed to be 
safeguarded by “ positive ” law, and defines the “ domi ni u m 
positivum ” as the right of a man to possess and to use rationally 
those things which are subjected to him by “positive” law.* 
This seems to be substantially the same position as that of 
Wycliffe. It appears to us that their conceptions of “ domi- 
nium ” added little or nothing to the media) val theory of 
political authority and of private property, that is that neither 
of these belonged to the state of innocence, but that they were 
the results of the fall, and remedies for it. 


‘ Cf. Wycliffe : ‘ De Domiuio 

Divine.’ Ed. R. L. Poole. Prefoce, p. 

XXXV. 

* Richard of Armagh : ‘ De Pan- 
perie Salvalona,’ ii. 8 (p. 348). (Ed. 
R. L. Poole, as above.) “ Undo nullua 
de stirpe ipsixia pritni parentis seminalia 
ffliuB, donee a poccato mundetur ot 
gratiam gratificantem reciperet, istud 
dominium potest reoipere seu habere.” 

» Id. id., ii. 21 (p. 363) : “ Verum eat 
tamen quod, perdito iato originali 
dominio per peccatum. . . . Rihilo- 
xninuB tamen materialia cauaa dominii 
ipsiuB remanet in peooante, quoniam 
quantumeunque homo delinquat semper 
in ymogine pertnnait (intelligo, crea- 
toris) : jmago vero cum indigenoia 
oorporali (ut auperius eat expreasum) 
eat cauaa quaai materialia iatiua origi- 
nalis dominii : et ob hoc quidam 
tituluB naturalia lioet deformia ad uaum 


reriun remanet in peccante, quamvis 
dominium per amisaionem aui formalia 
principii amittatur." 

• Id. id., ii. 25 (p. 360) : “ Unde 
primogenitus Adam, Cayn ex bao 
cupiditate invidia atimulatua juatum 
Abel fratrem auum ocoidit : propter 
quern et alios aimilos tunc futuroa lex 
positive neresaaria extitit. . . . Ut alii 
viam vite sequentes bonis propter eoa 
creatis liberius uti poasent.” Id. id., 
iv. 3 (p. 440;: “Johannes: Jam peto 
ut ilia miohi dominia positive que in 
primi libri principio nominasti in geneie 
michi describas. Ricordua : Omnium 
dominorum advanticiorum generalia 
deacripcio patot esse rationalis creature 
mortalia jus aive radicohs auctoritaa 
acquiaita civiliter poasidendi rea illi lege 
possitiva subjeotas et eia plene utendi, 
oonformiter racionx” 
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We have felt ourselves comx>elled to give a considerable 
space to the discussion of Wycbffe’s political conceptions, 
because there has been much controversy about his real 
meaning. 

As we have just said, it seems to ns that his conception of 
" dominium ” had little real signihcanoe, at least in political 
theory, and there is nothing new in his conception of the source 
of political authority. He evidently accepted the normal 
principle of the Middle Ages, that political authority was 
derived ultimately from God, but immediately from the 
community. When, however, we turn to his conception of the 
nature of this authority we find that Wycliffe reasserted that 
conception of the duty of absolute obedience to the prince, 
and of the wickedness of resistance, which, as we have often 
pointed out, was dogmatically stated by Gregory the Great, 
but had practically disappeared in the Middle Ages, being 
asserted only by a few writers like Gregory of Catino in the 
eleventh century.^ Wycliffe in the ‘ De Ofiftcio Eegis ’ states 
this dogmatically and without qualification.* He held, no 
doubt, that the prince ought to obey the law, but, like many 
of the Civilians, when they interpreted the “ Digna Vox ” of 
‘ Cod.’ i. 14, 4, he thought that the obedience of the prince 
should be voluntary and was not compulsory. 

We shall have much to say in later chapters of this volume 
about the development of the conception of the “Divine 
Bight ” ; m the meantime it is obviously important to observe it 
in Wycliffe. 

It is evident that the writers with whom we have dealt in 
this chapter approach the question of the nature of the 
authority of the ruler or prince from different points of view, 
and that they difier to a considerable extent in their judgment 
upon particular questions. If, however, we omit Wycliffe, 
whose work indeed cannot well be brought into fine with that 
of the others, they seem clearly to agree with each oriier, and 

* Cf. vol. i. p. 192 ; vol. iii. part i. * Cf. pp. 63-66. 
chap. 4. j 



OHAP. ni.J THE AUTHOBITY OF THE BTILEB. 


63 


mth the normal character of medhcval political thought, in 
holding that the authority of the prince was derived from the 
community, that it was hmited by the law, and that, in the last 
resort, the community could resume the authority which it 
had given, and depose the prince who was incompetent or who 
wilfully and persistently disregarded the law. 
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CHAPTER IV. 

THE NATURE OF THE AUTHORITY OF THE RULER : 

CONSTITUTIONAL PRACTICE. 

We must tuiu to the question of the actual nature of the 
constitutional practice of Western Europe in the- fourteenth 
century, and we shall do well to begin by reminding ourselves 
of the great importance of the feudal background of the 
development of the political constitutions in Western Europe, 
and especially of the great importance of the principle that 
the authority of the feudal lord was not only limited by law, 
but that, in cases of dispute between lord and vassal, the 
declaration of the law belonged not to the lord but to the 
court of the vassals.^ 

We may take one or two important examples of the con- 
tinuance of this principle in the history of France in the 
fourteenth century. The first is the case of Count Kobert of 
Flanders in the year 1315. Proceedings were taken against 
him before the king’s court in Paris, “ afforcd ” by the great 
nobles and bishops, and the judgment is represented as being 
that of the peers, “ et de la cour garnie.” * The other is 
the case of the Duke of Brittany in 1378. Proceedings were 
taken before the king and his “ Parlement ” in Paris, to which 
the peers of France were summoned, and as it is said, the 
peers protested that the judgment belonged not to the king 
but to themselves.® 

We shall, however, recognise more fully the importance 
of the limitations of the prince’s authority by the law, when 

1 Cf. vol. iii. part i. chap. iv. iii., No. 491 (pp. 98-102). 

* ‘ Recueil dea Anoiennea Lois,’ vol. ■ Id., vol. v. p. 493. 
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we consider the frequent references to the principle that no 
proceedings can be taken against the person or proi)erty of 
the subject except by process of law. There is a significant 
statement of this in France in an ordinance of Louis X. of 
the year 1315, The king’s “ Baillis,” “ Prevoz,” and other 
“ Justiciers ” are forbidden to seize or imprison any person 
or his goods until he has been condemned, and if he demands 
“ droit ” he is to receive this by the men of the “ Chastellenie ” 
in which he lives, according to the usages and customs of the 
country.^ There is an example of this same principle in the 
“ conflrmatio privilegiorum ” of Bauphin6 issued by Charles V. 
in 1367 ; no “ inquisitio ” is to be made against any of the 
inhabitants of Dauphin^ except in the case of notorious and 
grave crimes, unless there is a legal accuser, but even 
these grave crimes must be understood and declared in 
accordance with the laws.* 

Wo find the same principle continually maintained by the 
Cortes, and recognised by the king in Castile. In the Cortes 
of Valladolid of 1325 the Cortes demanded that no “carta 
blanca ’’ should bo issued, and the king replied that he 
would not issue them, but adds that, if it should be 
necessary to do so, in order to seize some evildoers, the 
persons thus seized shall not be killed or injured, nor shall 
their property be taken until they have been heard and judged 
aticording to “ fuero ’’ and law.® In the Cortes of Valladolid 

^ Id., vol. iii. 484, 2 (p. 68) : legitimuB accuaator vol denuntiator ; 

“ Koub voullons et cx;troious que noz et eo casu reddi debeant articuli in- 
bailliz, prevoz, ot sutree justiciors, do quisilionis predirto aecusato, antequam 
leuT volont4, no do lour offico, no puis- roBpondore quomodolibot compellatnr ; 
sent aucun approchier, Sana aucun fait, exceptis tamon gravioiibus criminibus, 
do tenir, no emprisounor, no faire in quibus possit quandocunque, contra 
execution on sea biena, devant quo >1 quomeunquo inquiri ex officio curiae 
Boit condaznpnez, mes que so il requiert Delphinalis ; quae quidem, graviora, 
droit, que tantost lui soit faiz, par los voluit ipse Dominus Delphinus, in- 
hommes de la Chostellonie, od il eerait telligi aecundum leges et etiam do- 
couchant et levant, selon lea us et clarori.*’ 

coustumes du pays.’* * ‘ Cortes of Castile and Leon , ’ i. 

* Id., vol. V. 411, 16 (p. 287): 45, 3: “ Fero ssi per auontura ocoes- 

" Quod nulla inquisitio contra ipsos ciere que non puoda escusar de dar 
subditos Delpliinatus aut aliarum ter- carta o aluala para prender algun 
rarum suarum, fieri debeat, neque flat malfEechor o inolilec&ores, que aquel 
in non notoriis criminibus, nisi appareat o aquellos quae Hueren presos per 

VOL. VI. E 
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of 1351 the Cortes demanded that no man should be killed 
or taken prisoner without an inquiry, according to “fuero ” 
and law ; and the king, Pedro 1., assented and promised to 
instruct his officers that they were not to kill or injure anyone 
without “ razon ” and law.^ This promise was emphatically 
renewed by Henry II. at the Cortes of Toro in 1371. The 
“merynoB majores” and others are not to kill or imprison 
except by the judgment of the alcaldes, as was ordered by 
King Alfonso in the Cortes of Madrid,^ and in another clause 
a similar provision was demanded by the Cortes and granted 
by the king, with regard to a man’s property. ^ A similar 
condition was imposed by the Cortes of Madrid in 1391 upon 
the Kegency appointed for the minority of Henry III.* 

It is hardly necessary to argue that the same principle was 
continually maintained in England. Bishop Stubbs has dealt 
with the matter carefully in his Constitutional History of 
England, and we only cite one or two of the passages in the 
Eolls of Parliament to which he refers, in order to illustrate 
the mode in which the subject was treated.® 


tal carta o por tal aluola, que non 
■Bean muertos nin lisiardos nin 
deBpechados, nin tornado ninguna 
ooBa del suyo, faista quo sean ante 
oydoB e librados por fiuero e por 
dorecho.” 

^Id., ii. 1, 21: “Nin maten, nin 
xnandon prepdor los omes non aviendo 
y peaquissa que uea fiecha con fuero e 
con derecho contra ellos, o querella, 
o accusation pierta por que deuan Bor 
presoB.” (Tho king replies) : “ Tengo 
por bien e mando alos mis adelani ados 
e merynoB, e alcalleB e alos otros 
offioiales que non prenden nin lieien, 
nin tormenten, nin maten a ninguno 
ssin razon e SBin derecho.” 

• Id., ii. 13, 19 : “ Otrosi quelos mery- 
noB mayores et los merynos que por 
ei posieren en el caso dicho es de eeuso 
que non maten, nin sBuelten, nin 
prendan los omes nin los cohechen nin 
los manden prendar nin tomar nin 
ooherchan, sinoi* por juizio deles 
aloallee, sBegunt dicho que todo esto 


esta ordenado por el Rey Don Alfonso 
nueBtro Padre, en las Cortes que 6zo 
en Madrit.” 

’ Id., ii. 14, 26 ; “ Alo que nos ped- 
ieron por merced que non mandassemos 
prender nin matar nin lisiar nin des- 
pechar nin tomar a ninguno, ninguna 
cosa dolo suyo, sin sor ante llamados 
e oydoB e voncidos por fuero e por 
derecho, por querella nin por querellas 
que noB fuesson dadas segunt que esto 
estaua ordenado por el re Don Alfonso 
nuostro Padre, quo Dios pordona, en 
las cortes que iizo on Valladolid despuea 
que fue de hedat.” 

A esto respondeinoB que os grande 
nuostro eervicio ot que nos plaze. 

*Id., ii. 39, 9 : “ Otrossy non damn 
cartas para matar nin lisiar nin des- 
terrar a ningund come, mas que sea 
judgado por bus alcoUes.”* 

* * Bolls of Parliament,' ii, 228, 
239, 270, 280 ; Statutes, i. 382. Stubbs, 
‘Constitutional History of England,' 
ed. 1877, vol. ii. p. 607. 
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The truth is that there -was nothing new in this. We have 
pointed out in previous volumes that the principle that the 
authority of the king was limited by the law with respect to 
the property and person of his subjects was part of the normal 
conception of the Middle Ages,' and the constitutional prac- 
tice of the fourteenth century corresponds with this. That 
does not, of course, mean that the legal principles were not 
frequently violated by the rulers ; on the contrary, it was 
often their violation or neglect which was the occasion of 
their afi^mation. 

The question of the liinil alien of the royal authority with 
regard to private properly leads us to another and equally 
important aspect of the constitutional practice of the four- 
teenth century, and that is to the question of taxation. This 
subject is, however, so closely related to the development of 
representative institutions that we have thought it better to 
postpone our discussion of it to a later chapter (VI.), where 
wo deal with it in detail. Here we need only say that it 
seems to us clear that the limitation of the authority of the 
king with regard to taxation was an essential part of the 
constitutional tradition and practice both of Prance and of 
Castile in the fourteenth century. 

We find some examples of the continuance of what we 
have called the contractual conception of the relation 
of the ruler and his subjects in the fourteenth century. 
We have dealt with this in earlier volumes, and have 
pointed out that this was really implied in the w'hole feudal 
structure of society.® The first of these is to be found 
in the detailed statement of the conditions under which the 
inhabitants of Dauphind were to accept the Dauphin on his 
accession. Charles V. of Prance in 1367 issued a charter 
confirming the privileges and liberties of the people of 
Dauphin^, in ^.erms which are significant and important. 
When th6 new Dauphin or his successor conies to assume 
the rule of Dauphin^, before he can compel any individual or 

’ Cf. especially vol. iii. part i. * Cf. vol. iii. part f. chaps. 2 and 4 ; 
chap. 4 ; vol. v. part i. chap. 7. part ii. chap. 6. 
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" commimitaB ” to do him homage or “ recognition ” he must 
swear that he will maintain inviolably all the franchises, 
liberties, and privileges which are mentioned in this docu- 
ment. The barons, nobles, and “ communitates ” of Dauphin^ 
are not bound to obey either him or any of his officials 
until he has taken the oath in a public form and manner.^ 
As though this were not sufficiently drastic, the next clause 
adds that all the “ baillis,” the judges, the procurators and 
“ castellani ” of Dauphin^ must in like manner swear that 
they will maintain and observe all these liberties, &c., and 
if any of them refuse to do this no man need obey them. 
If any of them should violate these oaths, he is to be punished 
as a perjurer, and in addition must repay any expenses which 
the nobles, or communities, or individual persons have incurred 
in the measures they have taken against liim.^ 


* Becuoil, vol. v., No. 4H, 52 
(p. 291) : “ Quandocunque . . . novus 
DelphinuB vel RwcooRor ojus, voniot 
ad succeaBionem val regimon Dolphin- 
atua, antequsm ad homagia aou re- 
cognitionea feudorum recipienda aeu 
recipiendaa quoviaraodo procedat, et 
antequam aliter compellere poaait ali- 
quexn aingularom peraonam vel Uni- 
veraitatem ad praeatandum et facien- 
dum aibi homagia, fidelitatea aeu re- 
oognitionea, jurare debet primitua. 
. . . Servare, cuatodire, et altendcro 
inviolabiliter praeniiaaoa omnes et 
aingulaa declarationea, francheaiss, 
libertatea, ac gratioa et privilugia 
Bupra acripta, in omnibua et aingulia 
elauBulia ot capitalis oorundeni : ct bi 
ita eaaet, quod in principio regiminia, 
ut predichur . . . praedictum aarra- 
mentum facere recuaaret, eo caau, 
baronea, nobilea ot univeiaitatoa qui- 
cunque Delphinatua et cujuslibet ejua 
partia, et aliarum teirarum auarum, 
eidem novo Domino aucceaaori vnl 
o£5cialibu8 suia, obediro minime 
toneantur, impune, donee prediotum 
eacramentum praeatiterit et focorit 
publice et per putilicum inatrumentum.” 

* Id. id. id., 63 (p. 291): “Con- 


coaait, dccrovil, ot doclaravit supra 
dictus dominus Dolphinua, quod omnea 
ot ainguli ballivi, judicea, procuratorea 
et castellani Delphinatua . . . tene- 
unlur et deboaut, ac ellloaciter aint 
astricti jurare ad aancta doi Evangclia, 
praemiasaa libertatea, francheaiaa, im- 
munitatea et declarationea omnoa et 
•singulaa . . . tonacitor cuatodire et 
inviolabiter obaervaro : et ai, modo 
dobito requiaiti, quiUbet eorum dictum 
aarrnnientum facere et praeatare pub- 
lico rocusareiil, impune non pareatur 
cuilibet recusant i : et ai, quod abait, 
aliquia ex dictia officialibua predictia, 
libertatea privilegia, conceasioneB vel 
declarationos in toto vel in parte 
quomodolibet violaret aut infringcret 
quoquomodo, ubi convictus erit dictua 
oilicialia de violatione prodicta, teneatur 
et deboat expensaa faictaa per baronea, 
banuerotos, vavaaaoroa, nobilea, uni- 
veraitatea, aeu ainguloroa peraonaa, 
porsequentos dictum ofilcialom de 
dicta violatione Asarciro et solvere ; 
et ad hoc, {>or suum auperiorem 
\ irilitcr compollatur ; et nihilominus, 
idem oCicialia violator dictarum liberta- 
turn, de periurio puniatui.” 
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An almost precisely similar conception of the mutual 
obligations of ruler and subject is to be found in the Charter 
in which Charles VI. in 1381 confirmed the privileges which 
had been granted to the people of Biiangon by the Dauphin 
Humbert II., and among other things it is provided that the 
Dauphin on his first visit to Brianfon after his succession was 
to swear to observe all these privileges, and that the men 
of the “ communities ” were not under any obligation to do 
homage to him until he had done this. The officials of the 
Dauphin were to take the same oath, and until they had 
done this the people were not bound to obey them.^ 

The terms of these documents illustrate very clearly the 
contractual conception of the relations of prince and sub- 
jects, and it should be observed that this ai)plie8 not merely 
to the relations between the prince and his nobles, but also 
to those between him and the communities or “ Universitates.” 

We find a similar principle expressed in the proceedings of 
the Castilian Cortes, not index'd with reference to the king 
himself, but with regard to the regents or coimcil of regency 
who were appointed to administer the kingdom during the 
minority of the king. At the Cortes of Burgos in 1315 the 
“ Tutores ” (guardians or regents) confirm the “ fueros ” and 
liberties granted by former kings, and declare that if they 
violate these they will cease to be “ Tutores ” and will forfeit 
all claim to obedience, and that the Cortes may appoint other 
“ Tutores.” ® At the Cortes of Valladolid in 1322 we find 


* ‘ Ordonnancea,’ vol. viii. p. 719, 
l(i : “ El quod non tuneantur homines 
ipsarum uiiivorsitatum ipsis nobis 
dominis futuris homagia praestaro, 
donee ipsi domini quilibot, vidolicot, 
in adventu suo, hoec omnia juravvrint 
el ratificaverint observanciam prae 
diclonun.” 

* ‘ Cories,’ vol. i., 39, 55 : “ Otrossi 
nos otorgamos todos vuestros fiueros 
e flranqueias e libertades e buenos 
usos e costumbres e privilleios e cartas 
que avedes del imporador e del buen 
rey Don Alffonso . . . 


£t sbi todos ires (the three guardians 
of the king) non uos lo guardassemos 
como dicho es, que iamos non sseamos 
tutores del re, nin nos coiades en las 
villas, nin nos rrocudades con las 
rrenlas del re, nin nos obodezeades 
como a tutores, ot que podades tomar 
otro tutor qual quisierodos, que enten- 
dioredes que conplira mas para este 
Secho, et que seades quitos del pleito e 
de la poatura e del omenaie et dela 
jura que nos ffiziestes, ssalvo ssi nos 
loB tutores o qual quier de nos a quien 
estas cossas fluoen afErontados o 
mostradas, oommo dicho es, inostra- 
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the gaardian of that time declaring that if any Alcalde or 
Alcaldes “ que andodieren en la casa del Eey o en la mia 
Casa ” (that is, presumably, of the household of the king or 
the guardian) should incur any penalty, they were not to 
escape, even though they pleaded that they had acted under 
the orders of the guaxdian, and even though the guardian 
himself confirmed this.^ He also adds a clause similar to that 
of the Cortes of Burgos, that he confirms all their liberties, 
&c., that all “ Cartas ” contrary to these are to be neglected, 
and that if ho does not carry out this promise they are not to 
obey him and can elect another guardian.® 

These examples of a contractual conception of the nature 
of political authority are in themselves no doubt of small 
importance, but when we put them alongside of the more 
general principle of the limitation of the authority of the ruler, 
they are not wholly insignificant. 

We must, however, now go on to observe a more drastic 
conception still with regard to the limitation of royal authority 
as represented in the theory and actual practice of the four- 
teenth century, and that is the conception that as the authority 
of the king was derived from the community, so also in the 
last resort the community could deprive him of that authority 
and depose him. 

In Volume V. of this work we have pointed out that inediajval 
society not only assumed the limitation of the rights of the 
king, but also developed various methods of enforcing these 
limitations. The right to resist illegal action on his part, the 
determinal ion of questions between the vassal and the king 
as feudal lord by the Court of the Vassals, the right to with- 
draw allegiance from a king who refuses to accept the judg- 
ment of the court, such were some of the practical forms which 
were recognised in the Middle Ages for this purpose. But 

rexnuB escusa dorecha porque non en Casa del Key, o en la mia, que non 
pudiemoB fiazer daquellos quo el Bsean escusados della pena, ei enella 
dereoho pone, que el que la mostrare cayeren, maguer diga que gelo yo 
por asi quel vala.” mandd, et maguer yo digo que yo gelo 

* ‘ Cortea,’ vol. * 1 ., 43, 12: “ Kt maod4.’’ 

quel aloalleol os alcallea que andodieren * ‘Cortes,’ vol. i., 43, 104, 
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the resonrceB of the mediaeval commimity were not conceived 
of as limited to these methods ; even such careful and moderate 
political thinkers as S. Thomas Aquinas were clear that in 
the last resort the ruler who persisted in unjust and illegal 
actions could rightfully be deposed, and the principle found 
a practical illustration in the last years of the thirteenth 
century in the deposition of the Emperor Adolf — a deposition 
which, as it was contended, was effected by due process of 
law.^ 

It is, then, with the recollection both of the theory and the 
historical circumstances of the thirteenth century, and of the 
principles represented in the political and legal literature of 
the fourteenth century, that we must approach the con- 
sideration of the deposition of Richard II. of England. It 
is no doubt true that his deposition was the work in the main 
of a baronial faction, and that their motives had probably 
little, if anything, to do with the merits of the constitutional 
principles alleged. But this does not destroy the importance 
of the terms and forms of his deposition as expressing what 
was alleged to be the constitutional tradition of the English 
community as represented in Parliament. 

It was represented to Parliament that Richard had resigned 
the Crown, and the first proceeding of Parliament was to 
accept the resignation ; * but not satisfied with this, it was 
agreed that a statement of the principal charges against 
Richard should be read to the people. This begins with a 
statement of the terms of the oath which, as they said, Richard 
had taken at his coronation. By this he promised to main- 
tain justice and the just laws and customs which the “ vulgus ” 
should have chosen.® (The word “ vulgus ” should be oom- 


* Cf. vol. V. part i. chapn. 7, 8. 

' * Rolls of Parliament,’ vol. iii. 
(p. 417), 13, 14. Cf. for an excollent 
criticism of the circumstances of the 
alloged resignatiom’ The Deposition of 
Richard II-V by Miss M. V. Clarke of 
Somerville College, and V. H. Galbraith 
of Balliol College, Oxford ; reprinted 
from ‘ The Bulletin of the Bylands 
Library,’ vol. 14, No. 1, Jan. 1030. 


* Rolls of Parliament,’ vol. iii. 
(p. 417), 17 : *' Facies fieri in omnibus 
judiciis tuis equam et rectom justiciam 
et discretionem in miserioordia et 
veritate, secundum vires tuas . . . 
coticedis justas leges et consuotudines 
esse tenendas et promitt is per te eos 
esse protegendas, et ad honorem Dei 
corroborondas qna» vulgus eligeret, 
secundum vires tuas.” 



72 


FOUETEBNTH CENTUBT. 


[fast I. 


pared •with the terms of the coronation oath of Ed'ward II. 
and III., which we have already cited, “les leys et les ous- 
tumes droitnriers lesqnels la communaute de votre Eeiaiune 
aura esleu ”). 

We need not enumerate aU the charges ; it is, for our pur- 
pose, specially imxtortant to notice some of them, and these 
may be divided into two groups. The first group is concerned 
with the relation of the king to the law, and the administration 
of justice. It was alleged that the king, desiring not to 
maintain the just laws and customs of the kingdom, but to 
act according to his own will, frequently, when the laws of 
the kingdom had been set forth and declared to him by the 
Justices and others of his Coimcil, said in express terms, and 
■with a severe countenance, that tbe laws were in his mouth 
and in his h(‘art, and that ho could, by himself and alone, 
alter and make the laws of his kingdom. It was further 
alleged that the king, led astray by this ojiinion, had refused 
to allow justice to be done to many of his subjects, and by 
threats and terror had forced them to withdraw from the 
pursuit of justice.^ 

He was charged with having frequently declared, in the 
presence of various lords and others, that the life and property 
of his subjects were his and at his disposal “ absque aliqua 
forisfactura ” ; this was wholly contrary to the laws and cus- 
toms of the kingdom.^ it was alleged that, in spite of the 


1 Id. id. (p. 419), 33 : “ Item, idem 
rex nolent juntaH legoH et consuetudines 
regni Bui sorvaro bou protegere, sod 
Becundum sue arbitrium voluntatis 
facere quicquid desideriis ojus occur, 
rerit, quaitdoque et frequentius, quaiido 
sibi expositae et declaratao f uorant legos 
regni sui per justiciorios el olios do 
ooncilio buo, ut secundum logos illas 
petentibus justiciam exhiberct. Dixit 
expresse, vultu austoro et protorvo, 
quod leges Bue erant in ore suo, et 
aliquotiens in pectore suo ; et quod 
ipse solus posset mutare et condere 
leges regni sui. opinions ilia seduc- 
tus, quam pluiibus de ligeis suis justi- 


ciam fieri non permisit ; sed per 
minas et terrores quam plures a pro- 
seciitione communis justiciae cessaro 
coogit." 

’ Id. id. (p. 420), 43 : “ Itom licet 
terrao ot tenomimta, bona et catalla 
cujuscunque liberi homiuis, per leges 
regni ab omnibus retroactis temporibus 
usitatas, capi non debeant nisi fuenut 
forisfacta ; nihilominus dictus rex 
proponens et satqgens leges hujus 
modi enervare, in praessntia quam 
plurium dominorum et aliorum de 
communitate regni, frequenter dixit 
et afiirmavit, ‘quod vita oujusounque 
ligei sui, oc ipsius terrae, tenementa. 
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provisions of Magna Carta, 39, which declared that the king 
could not seize or imprison any free man except “ per legale 
indicium parium suorum vel per legem terrae,” many men had 
been seized and brought before the marshal or constable in 
a military court, on the ground that they had said something 
“ ad vituperiun scandalum seu dodecus ” of the king’s person ; 
and that they could only defend themselves by trial of battle.^ 
It was alleged that he caused a number of the judges to come 
to him at Shrewsbury, and had compelled them by various 
threats to answ<ir certain questions concerning the law of the 
country against their will, and otherwise than they would 
have done if they had been free and uncoerced.® 

The second group of charges was concerned with the Parlia- 
ment and the king’s relations to it. The first of these was the 
allegation that at the last Parliament the king, with the 
intention of oppressing his people, had by subtle means 
procured an arrangement that, with the consent of estates, 
the power of Parliament should be given to certain persons 
to deal with some petitions which had not been dealt with ; 
and that, under colour of this, these persons had, by the will 
of the king, dealt with other general matters concerning that 
Parliamenl.. This was, it was alleged, a grave prejudice to 
the position of Parliament and the good of the kingdom, and 
a dangerous ])recedent. The king had also, in order to give 
colour and authority to these doings, caused various changes 


bona et catalla sunt sua ad volun- 
tatem suam, absque aliqua forisfac- 
tura. Quod est omnino contra legos et 
consuetudineB regni sui supradicti,’ ” 

‘ Id. id. id., 44 : “ Item quum 

statutum fuerit et ordinatum, oc 
etiam coniirmatum, ' Quod nullue 
liber homo capiatur otc., nec quod 
aliquo modo destruatur, nec quod rex 
super eum ibit, nec super cum mittot, 
nisi per legale* judicium parium 
suorum vel' per legem terrae ’ ; tamon 
do voluntate, mandato, et ordinatione 
dioti regie, quamplures ligium suorum 
. . . fuerant capti et imprisonati, ot 


ducti coram Constabulario ot Mares- 
caleo in Curia znilitari.” 

* Id. id. (p. 418), 19: “Item, idem 
rex nuper apud Salopiam coram se 
et aliis sibi favontibus venire fecit 
quamplures et majorem partem justi- 
ciarorum camcraliter, et eos per minas 
et terrores varies ac etiam metus qui 
poBsent cadere in constantes, induxit, 
fecit et compulit, singillatim ad res- 
pondendum certis questionibus pro 
parte ipsius regis factis ibidem, tangen- 
tibus legos regni sui, praetor et contra 
voluntatem eorum, et aliter quam 
respondissent si fi^jasent in libertate 
sua et non coacti." 



74 


FOUBTEENTH CENTUEr. 


[FAST I. 


and omissions to be made in the Bolls of Parliament.^ It 
was also alleged that while certain statutes had been made 
in Parliament which were binding unless they were revoked 
by the authority of another Parliament, the king had 
procured the presentation and acceptance of a petition to 
Parliament from the “ Coinmunitates Begni,” that the king 
should be as free as any of his ancestors.® Finally, it 
was alleged that kings had interfered with the freedom 
of election and had directed the sheriffs to secure the 
return of persons nominated by himself.® It was on the 
ground of these and other charges against Bichard, which 
were accepted by Parliament as notoriously true and as 
being sufficient to justify his deposition, that they decided to 
proceed to this, and appointed a Commission to carry it out.* 


^ Id. id. {p. 418], 2S : “ Item in 
Parliamento ultimo celobrato apud 
Salopian!, idem rex proponens oppri- 
mere populum euum, procuravit sub- 
tiliter et fecit concedi, quod potestaa 
parliamenti de consensu omnium 
Statuum regni eui remaneret apud 
quasdam cortas personas, ad tormin- 
andum, dissoluto parliomonto, certas 
potitiones in eodera parliamento por- 
rectas, protunc miniine oxpeditas. 
CujuB concossionis coloio personae sic 
deputatae procosseriut ad alia generol- 
itor parliomontum illud t angontia ; 
et hoc do voluntale regie ; in deroga- 
tionem status parliamenti, et in 
magnum iucommod\un tutius regni, 
et perniciosuin exemxilum. £l ut 
super factis eorum hujusmodi oliquem 
oolorem et auctorilatom vidorentur 
habere, rex fecit Kntulos Parliamenti 
pro vote suo mutari ot deleri, eontra 
eSectum concossionis predicte.” 

* Id. id. (p. 419), 34: “Item, quod 
postquam in parliamento suo certa 
statuta erant odita, quae semper 
ligareut donee auctoritate olicujus 
alterius parliamenti fuerint specialiter 
revocata, idem Uex procuravit sub- 
tiliter talem petititnem in parliamento 
suo pro parte oommunitatis regni sui 


porrigi, et sibi concedi in genere, 
quod posset esse adeo liber sicut aliquis 
progenitorum suorum extitit ante 
eum.” 

* Id. id. (p. 420), 36 : “ Item licet de 
statute et consuctudinibus regni sui in 
convocatione cujvislibet Parliamenti, 
populuB Buus in singulis comitatibus 
regni deboret esse liber ad eligendum 
et deputandum milites pro hujusmodi 
comitatibus ad interossendum Parlia- 
ment o et ad exponendum eorum grava- 
mina ot ad prosequendum pro remodiis 
superinde prout eis vidobitur oxpodiro ; 
tamen praefatus Bex, . . . direxit 
mnndata sue frequentius Vicecomi- 
tibus suis, ut certas personas per 
ipsum Begem nominates ut Milites 
comitatum venire faciant ad Parlia- 
menta sua." 

* Id. id. (p. 422), 61 : " Et quoniam 
videbatur omnibus Statibus illis super- 
inde singillatim ac etiom oommuniter 
interrogatis quod illae cause criminum 
et defoctuum erant satis sufficientes 
et notorioo ad deponendum eundem 
regem, attenta etiom sua'confessiono 
super ipsius insufficientia et aliis in 
dicta renuntiatione et cessione contentis 
patenter emissa, omnes Status pre> 
dicti iinanimiter concesserunt ut ex 
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The Commission, sitting as a Tribunal, after reciting his 
offences and his recognition of his incompetence for the rule 
and government of the kingdom, formally deposed him.^ 

It will, we hope, be clearly understood that we are not 
here discussing the truth of these charges : we are here only 
concerned with the constitutional conceptions and the prin- 
ciples of political authority which are implied in these, and in 
the formal act of deposition. When we consider them from 
this standpoint, it is obvious that they have a very great 
significance. In the first place, the charges against Bichard 
bring out very clearly the repudiation of the conception that 
the king was, by himself, the source of the law, and that he 
was above it. The law is conceived of clearly as something 
which draws its authority from the community, and not from 
the king alone ; he is not above it, but under it. The rights 
of his subjects are protected by the law, and the king could 
not be permitted to violate them. In the second place, they 
illustrate very clearly the development in England of the 
importance of the organised representation of the country in 
Parliament and of the relation of this to the royal authority. 

The circumstances of the deposition of Eichard II. are 
indeed for us important, primarily as illustrating in a highly 
dramatic fashion the principle of the fourteenth century, as 
well as of the Middle Ages, that the authority of the ruler 
was a limited and conditional authority, limited by the law. 
and conditional upon conformity to the law. 


habundanti ad depoaitionorn domini 
regis procederetur, pro niojoro Hocuri- 
tate et tranqiiillitato populi ac rogni 
commodo faciendom.” 

^ Id. id., 52: “Nos Joannes Episco- 
puB Assavensis . . . pro pares et proceres 
regni Anglian spirituales et temporoles, 
et ejusdem regni communitatee, omnos 
status ejusdem regni roprosentantes. 


CommisBarii ad infra scripta speoialiter 
deputati, pro tribunali sedentes. . . . 
ipsum Bicardum . . . merito deponen* 
duzn pronunciamus, decernimus et 
decloromus et ipsum simili cautela 
deponimuB per noatram diffinitivam 
sententiam in hiis scriptis omnibus 
et singulis.” 
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CHAPTER V. 

THE THEORY OF THE CIVIIilANS WITH REGARD TO 

THE NATURE OF THE AUTHORITY OF THE RULER. 

We have, in a previous chapter, considered the opinion of 
the civilians on the subjec t of the source* of law, how far they 
conceived of the legiHlati\e authority as having been trans- 
ferred to the prince in such a sense that the people now 
possessed no legislative authoiity, how far they conceived of 
this as still belonging at least to their custom. As we have 
said, they seem to us a little imcertain about the whole matter, 
but this uncertainty seems to us to be intelligible enough 
when we remember that they were endeavouring to apply 
the text of the i?oman law itself to the very different con- 
ditions of the fourteenth century. If they have doubts as 
to the legislative authority of the x)eople of the empire they 
have no doubts as to the legislative authority of the com- 
munity in the cities of Italy, and with respect to constitutional 
conditions they are much more concerned with those of the 
Italian city than wdlh those of the empire or the Northern 
National States. We must now consider their theory of the 
nature of the authority of the ruler or prince as distinct 
from the question of his legislative pow<‘r. 

We may conveniently begin by observing some aspects of 
the theory of government in the treatise of Bartolus entitled 
‘ De Begimine Civitatis.’ He begins by enumerating the 
various forms of good and bad government as given by Aris- 
totle, and then asks which is the best of the good governments. 
This, he says, had been treated by Aristotle, but more clearly 
by Egidius Bomanus in his treatise ‘ De Begimine Frincipum,’ 
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and he gives his opinion that the best form of government 
was the monarchy — ^that is, the government by one man. 
He points out, however, the distinction between the king who 
governs according to the laws and the king who makes the 
law as he will ; the first does not hold the “ regalia ” which 
belong to the State which he rules, or to some superior ; the 
“regimen regis ” is properly that of the second, to whom all 
things belong.^ 

He asks, then, whether it is good to be governed by a king, 
and cites, first, the description by Samuel (1 Sam. viii) of the 
oppressive nature of the king’s government, and next, the 
different terms in which it is described in Deuteronomy, and 
contends that Samuel described, not what the monarchy 
ought to be, but what might happen if the king became a 
tyrant. The proper character of the kingship is that which is 
described in Deuteronomy xvi., in which the subjects are not 
the slaves but the brothers of the king.® It would appear, 
however, that Bartolus felt that this did not give a sufficiently 
clear notion of what was the extent of the king’s rights, and 
he therefore adds a brief but significant sentence. The king 
has the right to demand whatever is necessary for the royal 
expenses, “ omnia tributa, vectigalia et census publicos.” He 
can for sufficient reason impose “ collectas,” for kings have 
all power.® 

i Bartolus, ‘DeRegiminoCivitatis ’ ; auctoritate (i.s., Samuel viii.) dictum 
“ Praemitto quod non omne regimen ost, non de voro rege sed tyranno 
ipsius unius dicitur regimen regis. intollexit. . . , Debet ergo bonus rex 
Nam, quandoque est unus qui legit, et esse Qdelis, Christianus, Justus, non 
tantum ost judox, ut proesidos pro- pomposus, nee subditorum gravator, 
vinciarum et proconsules. . . . Isti non luxuriosus, non avarus, nec 
enim babent judicare secundum leges superbus.” 

et tenent statum regium, s. compoten- ’ Id. id., 12 : “ Sed licet ibi ponatur 
tom ministris ; noo ad eos compotunt quod rez facere debeat, et qualis in 
regalia, sed ad civitates quas rogunt, se debeat esse, non tomen ibi ponitur 
vel adalium superiorom vel fiscum. . . . quid a subditis posset exigere. 
Quandoque unus regit civitatom vel Reap : Quod ezpensas majestatis 
provinciam, qui facit leges prout vult ; regiae congnientes facere debeat, s. 
Omnia ad eiun pertinent et istud dicitur hoc habemus expressum 10 col. quae 
regimen regis.” sunt regalia, c. 1., ubi dicitur quod ad 

* Id. id., 11 : ” Apparet ergo quod rogem pertinent omnia tributa, veoti- 
subditi non sunt servi regie, sed golia et census publvi, quae ibi speoial- 
fratres, et sic quod in piecedente iter nominantur, et quod ad regem 
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He returns then to the question whether it is good for a 
“ civitas ” or “ people ” to be governed by a king, and, as 
we understand him, he thinks that this is the best form of 
government, and he also thinks that this was the opinion of 
Aristotle as well as of Egidius Eomanus. He observes, how- 
ever, that wo must consider not only what is good, but also 
what is likely to happen, for the king or his descendants may 
become tyrants. ^ 

This leads him to a discussion of the best form of govern- 
ment in relation to the different magnitude of different States, 
The small State or city is, he thinks, best governed by the 
multitude or whole people. The second grade of State in 
magnitude — and he gives as examples Elorence and Venice 
— ^is best governed by a small number of men, that is, by 
the wealthy and honourable men. The third or great 
State should be governed by a king, and he cites, as 
illustrating his view, the statement of Pomponius in the 
‘ Digest ’ (i. 2, 2), that when the Boman Empire grew 
and conquered many provinces, the government was put into 
the hands of one ruler. He adds, however, that in such a 
great multitude there will be many good men, and the ruler 
should take counsel with them.® This monarchy, Bartolus 


etism pertinet ex causa necessaria 
ponoro colloctas, ut ibi dicitur, et 
etiam jure Digestorum probatur, quia 
roges habeant omnom polostatem ut 
fi. de oiigine jur. 1. 2. § in initio. 

{•Dig..’i. 2, 2).’’ 

* Id. id., 13 : “ Vise ergo quid sit 
jus regie, rodeamus ad questionem, an 
expediat civitati vol populo rrgi per 
regom, prout bonus ost liabons did as 
conditiones, optimum rogimon est 
regnum regis per ratioues s. factas. Et 
ita intelligo dictum Arist. ot Egidii. Si 
vero coDsideromuB illud quod ovenire 
potest, quia rex quandoque vertitur 
in tyrannum, ipse vel descendentes 
ab eo, tunc dico quod considerare 
debemuB quid evenire potest, quando 
illud de quo agitur ad hoc naturaliter 
et universaliter tendit." 

* Id. id., 16 ; “ Hoc praemisso, facio 


triplicem divisionem civitatum seu 
populorum, nam aliqua ost civitas seu 
gens magna in pnmo grado magni* 
tudinis. Quaedom est civitas seu gens 
major, et sic in socundo gradumagui* 
tudinis. Quaedam est civitas, seu 
gens maxima, et sic in tertio gradu 
magni tudinis. 

16. Si loquamur de gente seu 
populo in primo gradu, tunc dico quod 
non expedit illi regi per rogem . . . 
neo expedit tali populo regi per 
paucos . . . expedit autem huic populo 
. . . regi per multitudinem, quod 
vocatur rogimon ad populum. . . . 

19. Quod autem* dico, per multi - 
tudem, intelligo, exceptis vilissimis. . . 
item ab isto regimine possunt excludi 
aliqui magnates, qui sunt ita poteutes 
quod olios opprimeront. . . , 

20. Secundo est videndum de gente 



CHAF. V.] CIVILIANB AND THTi! AXJTHOBITT OP THE BULEB. 79 


says, may be either hereditary or elective, but the elective 
method is alone proper for the universal monarchy — ^that is, 
the Empire.^ It is interesting to notice that while he 
haa a great reverence for the empire, he admits that since 
it ceased to be held by Italians it had fallen in their esteem.® 
Bartolus is clear that monarchy is not adapted to the small 
or even to the moderately large State, He evidently thinks 
that it is not suited to Italy ; the question of the relation 
of the city State to the Empire does not here seem to be in 
his mind. 

We must, however, be careful to observe that, like 
Egidius,® he very sharply distinguishes the true king from the 
tyrant. The monarchy which he thinks to be good is absolute, 
but it is directed to the common good of the community, while 
the tyrant pursues his own advantage. And here we can see 
that his judgment is quickened by his sense of the Italian 
conditions. 

For to Bartolus tyranny is not only a corrupt form of 
government, but it is the worst of all corrupt governments. 
The government of a few, or of the multitude, is corrupt 
when they pursue their ovm advantage, but it is not so far 
removed from a government for the common good as that of 


Beu populo majori ot in eecundo gradu 
magnitudiais, tunc istos non expedit 
regi per unuin rogem . . . nec expedit 
regi per multitudinem, esset enim 
valde difficile et periculoaum tantam 
multitudinem congregari. Sed istis 
oxpodit regi per paucos, hoc ost, per 
divites et bonos bominee illius civitatis. 
. . . Sic enim regitur civitas Vonotia- 
rum, sic civitas Florontiae. . . . 

Tertio videndum eat do gente vol 
populo maximo, qui ost in tortio gradu 
magnitudinis. Hoc autem fieri posset 
contingere, in civitate una per se, 
sed si esaet civitas quae multia aliia 
civitatibuB et provinciis dominaretur, 
huic genti bonum ost regi per uno. 
Hoc probatur £1. De Orig. Jur. 1. III. 
§. Novissime (‘Dig.,’ i. 2, 2), ubi, 
aucto multum imporio Komauo et 


captis multis provinciis, deventum fuit 
ad unum s. ad principem. Hoc etiam 
probant omnos rationes, factae per 
dictum fratrum Egidium, hie cessant 
lationes in oppositum. In tanta enim 
multitudine, de necessitate enim sunt 
multi boni, per quos oportebit se regem 
consulere et in justitiae via so ponere ; 
et sic do facto communiter videmus 
quod tanto melius gens vol populus 
regotur, quanto sub majore rege 
regitur.” 

1 Id. id., 23. 

‘ Id. id., 25: "Et idea imperium 
Bomanorum postquam fuit ab Italicis 
separatum, semper decrevit in oculis 
nostris, hoc tamen absque Dei judicio 
occulto factum non est.” 

® Cf. vol. v. p. 7f% 
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the one man.^ We may put it in concrete terms, the Italian 
oligarchy or democracy was not so really corrupt and evil a 
thing as the Italian tyranny. Bartolus adds that the corrupt 
oligarchy or democracy tends to develop into a tyranny, as 
they had seen in their own day, for “ Italy is full of tyrants.” * 
This treatment of tyraimy by Bartolus is of importance, 
and we must consider it not only in the ‘ De Begimine 
Civitatis,’ but also in another treatise, entitled ‘ De Tyranno.* 
We have just seen that Bartolus derives from Egidius 
Colonna and Aristotle the conception of the tyrant as one 
who governs for his own profit and not for the good of the 
community. In the treatise, ‘ De Tyranno,’ he derives from 
S. Isidore, directly or indirectly, the descriplion of the tyrant 
as that wicked king who exercises a cruel rule over his sub- 
jects ; “ from S. Gregory the Great he takes his description 
of the tyrant as one who gtjverns the coiumonw'calth but 
not lawfully (non jiu'e),^ and he applies this to the case of the 
King or Einiieror of the Komans ; if any man seeks to obtain 
that place unjustly he is properly called a tyrant.® 


‘ Id. id., 27 : “ Quoero enim de malie 
media rognndi, quisquia ait deterior : in 
hoc omnea philoaophi dicunt, quod ty- 
rannua oat puaaiinua priocipatua, tenet 
enim ultimuia graduni malitioo. Item 
predictuB Egidiua in dictu libro, divit 
enim ut diistuni eat, regimen idoo 
dicitur boniun, quin per illnd muximo 
tenditur ad bonum <'ommuiiu. Sod 
per tyraimum maximo ub intoniioiie 
oommunio boni roceditur, undo tyran- 
nuB jioaaimuB priucipntuM ; undo ui 
dominentur plurcs, qiua divites vcl 
boni rreduntur, vol ai domiiiotur 
multitude, quiunquam illi rogenloa 
Cendant ad pruprium, et non a Doo 
eat, et aic eat rogiinon inalorum vel 
populi perverai ; tninon non tantum 
roceditur ab intontiono communi.s 
boni, quia ex eo quod plurcs aunt, ali- 
quid aapit de iiatura communis boni. 
Sed ai unus est tyrannus etiam rocedit 
a communi bouo«> Frootoroa, sicut 
virtue unita in bonum est melior, ita 


unita in doterius est detorior. Tyran- 
nuH autem est possimus, hoc autom 
ost ita manifestmn quod domonstra- 
tionoin non oget.” 

^ Id. id., 29 ; Item advertendum 
eat quod regimen plurium malorum, 
vol rogmun populi pervorsi non diu 
durat, sod do focili in tyrannidem 
unius doducitur, hoc onim de facto 
saopius vidimus. Hoc etiam permissio 
divina ost, quum scriptum sit, ‘ Qui 
regnare facit hypooritam propter pec- 
cata populi ’ ; ot quia hodio Italia est 
plona tyrannis.” 

* Bartolus, ‘Do Tyranno,’ 1. 

* Id. id., 2 : “ Proprie tyrannus is 
dicitur qui communi roipublicae non 
jure priucipatur.” 

* Id. id., 3 : “ Siojit enim rex, seu 
iinporator Romanorum esl Justus et 
vorus et universalis : ita si quis ilium 
locum vult injuste obtinere, appellatur 
proprie tyrannus." 
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In anotlieT place Baitolus says : “ The tyrant may be either 
‘ manifest ’ or ‘ veiled,’ ” but, what is more important, he 
may be a tyrant, “ ex defectu tituli ” or “ ex parte exeroitus.” 
The distinction is important, though it was not new ; Aquinas 
had pointed it out in his commentary on the “ Sentences.” ^ 
When he comes to the question of tyranny “ex parte exer- 
oitus,” he first says in general terms that the tyrant is he 
who does tyrannical things — that is, things directed to his 
own advantage and not that of the community,® and then 
cites from a work, which he attributes to Plutarch, ‘ De 
Regimine Principum,’ an enumeration of such actions.® 

What is the remedy against the tyrant. If he has a superior, 
it is for the superior to depose him ; but Bartolus interpolates 
the observation that there may be occasions when the emperor 
or Pope may maintain such tyrants in their position for 
some grave and sufficient reason.* In another work he seems 
clearly to indicate that the tyrant may rightfully be deposed, 
and he cites a passage from Aquinas, to which we have often 
referred, that it is not sedition to resist the tyrant.® 

It is not easy from all this to form any very clear view 
as to the judgment of Bartolus with regard to the nature 
of the authority of the ruler. He is clear that monarchy 


^ Id. id., 12 : “ Mam quidam est 

tyraxinulii jnanifestuu, quidani quan- 
doque velatus et tacituu. Item esso 
quom tyraimuin uaoifesto contingit, 
quandoque ex parte oxercitus, quan- 
doque ex defectu tituli.” Cf. vol. v., 
p. 01 (S. Thomas Aquinas, ‘ Com- 
mentary on the “ Sentences,” ’ II., D. 
44, 2, 2). 

* Id. id., 27 : “ Octavo quaero de 
tyranno ex parte exorcitii licet habeat 
justum titulum, minus proprie dicatur 
tyrannuB. . . . Dico quod isto tyran- 
nue ex parte ejus qui opera tyrannica 
facit, hie ox operif ejus non oedit ad 
bonum commune, sed ad proprium 
ipsiuB tyranni.” 

Id. id., 28, 20. 

• Id. id., 34. 

° Id., ‘ De Guelfis et Gebellinis,’ 0 : 

VOL. VI. 


“ Ad utihtatem publicam licitum est 
(j.e., tyrannum deponeie), et si per- 
vonirot ad actum ita quod rumor vel 
tumultus irropsorit in civitate, non 
incidit in legem C. de seditione, quia 
licet facial, ut dictum est ; pro hoc 
induco Thomas de Aquino in 2, 2, Q. 
42, ad 2 in fi : (‘ Summa Theologica,’ 
2, 2, Q. 42, 2), ubi sic ait. ‘ Regnum 
tyrannicum non est justum, quia non 
ordinatur ad bonum commune, sed ad 
bonum privatum regentis. et ideo 
porturbatio hujus regni non habet 
rationom seditionis, nisi forte, quando 
sic inordinate perturboretur tyranni 
regnum, quod multitudo subjeota 
majuB damnum pateretur ox perturba- 
tione sequonte, quam ex tyranni 
regimine.’ ” • 

Cf. vol. V. p. 02. 


F 
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is not proper to the Italian city, but he seems to incline to 
the view, which he may have derived from Egidius Bomanus, 
that it is suited to the great monarchies, that is to Northern 
and Western Europe ; his hatred of the tyrant may be 
interpreted as related to these as well as to Italy. 

We turn from Bartolus to his great contemporary Baldus. 
He says in one place, but merely incidentally, that a good 
Trin g is better than a good law.^ In another place he 
says that the emperor is called a king because he rules 
others, and is ruled by no one, though he rules himself by 
the advice of the wise men. All kings have supreme juris- 
diction in their kingdom, and there is no appeal from their 
judgment, for their judgments are accepted as law; their 
“ bene plaoitum ” is subject to no law.^ 

We may compare a passage in his Commentary on the 
Code in which he discusses the question whether the prince 
is bound by the law. Baldus says that the passage in 
the Code on which he is commenting means that he should 
live according to the law “de debito honestatis,” but this 
must not be taken too precisely. The suiuerne and absolute 
power of the prince is not under the law ; the words of 
the Code must therefore be taken as referring to the 
ordinary power of the prince, not to his absolute power. 
While the emperor’s authority is derived from the “lex 
regia,” it must be borne in mind that this “ lex regia ” was 
promulgated by the divine will (nutu divino), and therefore 
the empire is said to be immediately from God. It should be 


1 Baldus, ' Commentary on Digest ’ 
(fol. 10, V.) : " Et meliue est bonus 
rex quam bona lex.” 

• Id. id. : ‘ Proemium ’ (fol. 2, v.) : 
“ Item nota quod imperator Caesar 
dicitur Rex . . . et a nemine rogitur 
. . . Consilio tamen prudentum se 
regit et gubernat. . . . Item nota 
quod hop est commune jus omnium 
regum quod a regia maiestatis sententia 
non appellatur ; *■ nimirum quia ejus 
deflnitiva sententia in regno suo pro 


lege babetur, et sic nemo posset in 
melius commutare. Item in regno suo 
habet supremam jurisdictionem . . . 
cum manu omnia gubernet . . . bene- 
placitum nulli logi subiacoat . . . 
Etiam si unus rex toneat in feudum 
regnum suum alio uege. Nam eo ipso 
quod intitulatuT rex, halpet supremam 
potostatem in subditos, nec enim 
minor est rox praefecto praetorio, a 
cujus sententia non appellatur.” 
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observed, however, that after all this Baldus adds that he is 
a good ruler who desires that €k)d and the laws should rule, 
and this is why the emperor says that he subjects his “ prin- 
cipatus ” to the laws.^ 

In a work of Jason de Mayno, an important civilian of 
the fifteenth century (‘Comm, on Digest,’ i. 4. 1), we have 
foimd an important reference to Baldus as having said that 
the Pope and the Prince can do anything “supra ius, et 
contra ius, et extra ius.” Unfortunately Jason gives no 
indication of the place from which he cites this. 

What are we to understand by all this ? Baldus thinks that 
a good prince is better than a good law ; he admits, and indeed 
is clear, that a good prince should normally respect the law, 
but he is also clear that he is not, strictly speaking, under the 
law, and he suggests an important distinction between the 
ordinary and the absolute power of the prince. 

We might then incline to the conclusion that the theory of 
monarchy of these great civilians of the fourteenth century 
was very different from that of the normal theoretical and 
constitutional tradition of the Middle Ages and of the four- 
teenth century, but before we draw such a conclusion we must 
remember some other aspects of their theory which we have 
already considered. W'e have already dealt with their dis- 
cussion of the question whether indeed the prince was the 
sole source of law, and have seen that with respect to the 
custom of the people they are at least hesitating and 
uncertain,* and we must remember that other question 


^ Id. id., ‘ Commentary on Code,’ i. 
14, 4 (fol. 66, V.) : “ Prinoops debot 
vivere eocundum legos, quia ox lege 
eiusdem pendit auctoritas. Intelligo 
quod istud vorbum debot intelligi do 
debito honestatis quae sumina debot 
esse in prineipe,^ed non intelligitur 
precise ; qbia suprema et absoluta 
potestas principis non est sub lego, 
unde lex ista habet respoctum ad 
potestatem ordinariam, non ad postes* 
tatem absolutam . . . nota quod izn- 


porator (licit se esse legibus alligatum, 
et hoc ex benignitate non ex necessi- 
tate. Secundo, nota, quod auctoritas 
imperatoris pendit ex lege regia, quae 
fuit nutu Divino proinulgala et ideo 
imperium dicitur esso immediate a Deo 
. . . Quarto nota quod ille bene prin- 
cipatur qui vult principori Deum et 
leges, unde dicit imperator se submittere 
principatum suujn legibus.” 

* Confer p. 16. • 
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of the legal or quasi-legal relation of the prince to his sub- 
jects — that is, the conception that the prince may enter into 
relations with his subjects which are of a contractual nature, 
and that these are binding both on himself and on his 
successors. We have already discussed this question,' and 
here therefore we only cite again the words in which Baldus 
gives his interpretation of the passage in which Cynus had 
dealt with it. Cynus had said (but it is not really clear 
whether it is the opinion of Cynus or of Guido de Suza) 
that if the emperor had made peace or a “ capitulum ” with 
his subjects for the public good, this was binding even on his 
successor.® As we have pointed out, this is clearly related 
(by Baldus) to feudal principles. 


There is yet another very important limitation upon the 
authority of the prince which is discussed by these civilians. 
Cynus says, very dogmatically, that the prince cannot lawfully 
(de jure) take away a man’s inivate property without cause, 
lie can undoubtedly do so “ do facto,” and his order should 
be obeyed, for it must always be supposed that ho is acting 
for some just reason ; but it cannot be doubted that he com- 
mits a sin if he does it without cause.® Jac. Butrigarius sets 
out a somewhat curious view that the emperor can take away 
any man’s proi)erty for proper reasons (ex causa), but not 
without reason ; but this is not due to a defect of authority, 
but because he had said that he vrould not do it.* ** 


* Confer pp. 15, 20. 

* Btildus, ‘ Cojnmentaxy on Code.’ i., 
14, 4 (fol. 65, V.): “ Uoniinus Cynus 
dicit quod ei istud pactum habot in so 
justitiam naturaloni et equitatem, quod 
istud pactum out servandmn, si im- 
perator focit pacom vol capitulum cum 
Bubjectis, propter gonorole ot publicum 
bonum, quod ista non deboant infriugi 
per BuccosBorem, nisi ox parto sub- 
ditorum intorvonisBet dolus vol fraus.” 

* CynuB, * Commentary on Code,’ 
Rubric i., 19 (fol. 36, 3) (Code, i., 19, 7) : 

** Secundo casu, scilicet, quando vult 
mihi tollere dominium roi meae, sine 
aliqua causa do mundo ; si quaeritur 


iitrum possit do facto 7 Non est 
dubium. Sod utrum possit do jure et 
do potostato bibi per jura concessa, 
in veritato non potost. . . . Sedtomon, 
quantum ad observantiam quolitor 
cunque scribat, debot servari, nom 
.romper rescriptum suum supponimus 
ex junta causa intorpositum. Et talis 
prosumptio eet violent a in persona 
principis; ut supra dixi in proximo 
quobtione. Negari tcunen non potest 
quod, si milii rem moam 'auferat sine 
causa, quod ipse peccat. 

* Jacobus Butrigarius, ‘ Thesaurus 
Legum,’ i., 14, 3, 12 : “ Item opp : 
quod imperator non possit quern 
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Bartolus, referring to some statement of Jo. Butrigarius 
that the prince could take away a man’s property without 
cause, says flatly that this is not true. The prince cannot 
take away a man’s property unjustly, for the prince holds his 
jurisdiction from God. God gave him jurisdiction, but not 
the power of taking away what belonged to another man 
without reason.^ 

Baldus cites the “ Gloss ” as saying that the prince cannot 
by his rescript take away a man’s property without proper 
cause.® He seems to imply in this passage that private pro- 
perty belongs to the “jus gentium,” but in commenting on 
the ‘Digest ’ he says that it really belongs to the “jus naturale,” 
meaning by this that law which properly belongs to human 
nature.® When he deals with property under feudal law he is 
even more explicit. He asks whether the emperor can deprive 
a vassal of his fief without a definitely proved offence, and he 
cites the “Gloss” as saying that this is not “reason,” for 
good and natural laws bind the prince and natural law is 
stronger than the “ Principatus.” * And in another place he 

privaro de dominio rei Huao. . . . ut 1. 11. S. De Leg. Eodem mode, si 
i’otest ox causa, ut liio, favuro publicao vollet aiiferre mihi dominium rei 
utilitai'is, sine causa non posset ut ibi ; meae injusle, non posset, quia princepe 
imo puto quod ubicunquo princops non habot jurisdii-tionom a Deo. . . . Sed 
orrat in facto, ot rofort ibi contra jus Dous dedit ei jurisdictionem, non po- 
aliquid, quod valoat roscriptuin ; uom testatem auforoudi alienuin indebite.'* 
quod ijjso jiou pcissit aliquein privaro re * Baldus, ‘Commentary on Code,’ 
suu, non esl ox defect u putostal is .suae, i., 19 (fol. 68, 2); “ Tortio querunt 

sed idoo quia dixit so nolle hoc farero.” doctoros niinquid imperator potest 

' Bartolus, ‘ Commentary on Code,’ rescribere contra jus gentium. GI : 
i., 26, 6, 2: “ Dominus Jo. But. dice- vidotur dicero quod non: undo per 
bat simplicitor quod princeps polc.st roscripliun priinipis non potest alicui 
uuferro mihi dominium rei mooe sine .sine causa auilerri dominium ; sod 
aliqua causa. Nam ejus potestas, ot cum aliquali bene potest.” 
potostas istarum logum, quae lioc ’ Id., ‘ Commentary on Digest,' i., 
prohibent, procedit a x>ari potent ia : 1, 6 (fol. 11, 2): “ Opponitur tortio, 

ergo sicut potest istas leges toUerc, dicitur hie quod dominia sunt distinota 
eodemmodopossit dare altori dominium de jure gentium. Contra, imo, de 
rei meae sine causa. juro naturali. . . . Sol : Hie ponitur 

Quod puto n#n esse verum, nam jus naturale pro juro propriae nature 
princeps non potest focoro unam legem humane, t.c., pro jure gentium vel pro 
quae continot unum inhonestum vel lege Mosoica.” 

injustum : nom ost contra substantiam * Id., ‘ Super Foudis ’ (fol. 9 , 2 ) : 
legis. Nam est lex sanotio eancta, “ Quaero numqui& imperator poaaet 
jubena honeata et prohibens contraria, disvestire vassallum sine oonvicta 
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even deals with this in relation to taxation, and, while he seems 
to think that the prince has the right to impose a “ collecta ” on 
his subjects and that they are bound by “ natural obligation ” 
to pay this if it is useful for the service and necessity of the 
commonwealth, they are not bound by “ natural obligation ” 
to do this if the tax is levied merely by the arbitrary will of 
the prince.^ 

Joannes Faber, an important French civilian, in one 
passage says that the prince can take away a man’s property 
for some definite cause, but the person to whom he may 
give it has not a just title before God unless there was a 
just cause — i.e., for the action of the prince,® Finally, 
Angelo dc Porusia, a civilian of the later part of t.he four- 
teenth century, says plainly that the prince cannot take 
away a man’s property without cause, and he refers for a 
full discussion to the ])asBage of Oynus just quoted,® 

It may possibly appear that this is not a sufficiently im- 
portant point to deal with so fully, but that is a mistake. 
For it will be evident, on a little reflection, that the principle 
of the civilians is clearly related to, if not identical with, the 
more precisely stated principle that the king cannot proceed 
against a man’s property except by process of law,* 


We return to one very important question : What did the 


oulpa 7 RcFiponilit quod noo 

eat ratio: quia bouau ut naturulea 
conauetudinea ligaiit prinripom, quia 
potentius cat jua naturolo quam 
principatua.” 

^ Id., ‘ Comment axy on Digeat,’ i. 
1, 5 (fol. H, V.): “ Decimo qimeritur 
si prineepa impoiiit subditia colleotam ; 
utrum ex boo oritur obligatio naturalis ; 
et die quod si concornit roipublicae 
utilitatem et neceasitatem, quod tunc 
aic , , . aed aoliua prinuipie ellren- 
atom voluntatem, tunc non oritur 
obligatio naturolis.” 

‘ Joannes Faber, ‘ In Quatuor Libroa 
Institutionum ’ i., 2 (fol. 8) : " Quid 
d (prineepa) reacrAiat in possesEorio. 
. . . Dico ergo quod prineepa ex causa 


possit lullore dominium, dum tomen 
faciat vx certa scientia. . . . Caveat 
tamen de conacienlia, ut forte sciena 
ot reripiuns non haboat justum titulum 
quoad Deum : nisi aubiSBOt causa vora 
justa : et prineepa male informatus 
debet rovoeare, facta informatione.” 

• Angelo de Porusia, ‘ Super Codi- 
cem,’ ‘Derei vindicatiouo,’ Lex xii, (fol. 
62) ; “ In tex. ibi, ex nostro rescripto ; 
et aic patet per principom non auferri 
alter! dominium per reacriptum, cum 
ait de jure gentiumf* nulla causa aub- 
aiatente, alias aecua ; ut plane diaputa- 
tur per Cynum in 1. Reacripta, a. ai 
contra jua vel uti. pub." 

* Cf. chap. 4. For the opinions of 
the earlier civilians, see vol. ii. p. 72. 



CHAP. V.] CIVILIANS AND TEE AI7TH0BITT OF TTTB! BITLEB. 87 


civilians of the fourteenth century think about the right of 
the community to depose the ruler ? Bartolus in his com- 
mentary on the ‘ Digest ’ raises the question whether the 
Eoman people can revoke the authority which they had 
given to the emperor, and ho says that two of his pre- 
decessors among the civilians, William of Cuneo and Cynus 
of Pistoia, maintained that they could do this,^ and in his 
treatise ‘De Guelfis et Gebellinis,* which we have already 
cited, he asserts that it is lawful for a proper cause to 
depose a tyrant.* 

Baldus discusses the subject, but his own conclusion is, at 
least technically, adverse. He asks whether the subjects may 
expel their king on account of his intolerable injustice and 
tyranny, for an evil king is a tyrant. His answer is first in 
the aflSrmative, but then he says that the truth is the opposite, 
for subjects cannot derogate ficom the right of the superior. 
They may, in fact, expel him, but the superior does not lose 
his "dignitas.” * Joannes Faber is eonfident in his assertion 
that the people could depose the emperor. The emperor 
receives his jurisdiction from the people, and it is reasonable 
to hold that the people have the power to revoke it ; besides, 


* BortoluH, ‘ Commentary on Uigost/ 
i. 3, 8 : “ Quoero numquid Romanus 
populus posait revocare poteatatom 
imperatoTiB, et vidotur quod Bic. . . . 
Gulielmus do Cuneo tenet quod populua 
Romanus posset revocare, maxime 
quum primus imporator, cui fuit data 
ilia potestas, non potuit quoerero 
successori, nam crealio imporaloris 
non est ex succossiouo, sed ex electione. 
Nam iste non est de casibus, in qnibus 
quaeritur per alium jus. . . . liuo 
dicit plus quod possit eum dogradure, 
U1 : C. i. De invest inter do : ot vase : 
auod ita allegat hie etiain Cynus. 
Item dieitur q^od hie equiparatur 
imperatori.*’ 

■ * De Ouelfis et Gebellinis,’ 9 (ef. p. 
84 ). We wish to refer our readers again 
to Professor Eroole’s ' Da Bartolo all’ 
Althusio ’ for a very full and interest* 


ing discushiion of the treatment of 
Tyranny in Bartolus, and also in 
Colucuio Salutati’s ' Tractatus de Ty- 
ranno,’ which belonss to the last 
years of the fourteenth century. 

* Baldus, ‘ Commentary on Digest * 
(fol. 10, V.) ; Secundo queritur an 
regem propter suae iniusticias intoler- 
abiles, ot facientom tyronnica, subditi 
possont expellere, et vidatur quod sic 
. . . cum malus rex tyrannus sit. 
Item unusquisquo potest suam salutem 
tueri. . . . Item a quo removetur 
efiectus nominis debet removere ipsum 
nomon et digniteis, nam reatus omnem 
honorem excludit. . . . Contrarium 
est verum, quia subditi non possunt 
derogare juri superioris. Unde licet 
de facto expellant, tomen superior non 
amittit dignitatent suam.” 
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he says, it is known that this had been done in former times. 
He adds, however, that this is a dangerous thing to do.^ 


* Joannes Faber, ‘In quatuor libros 
Institutionum,’ i. 2 (fol. S) : “ Sed 

an populus potest imperatorom do- 
ponere. Videtur quod sic, quia quum 
ad populujn pertinet ejus creatio ut 
hio . . . et depositio sou restoratio 
. . . praeterea quum mandatum juris- 
dictionis sit revooabile de sui natura 
. . . et imporator jurisdictionem ct 
potostatem habet a populo, ut hie 


ooncordatur, videtur quod populus re* 
vocare potest. Praeterea oonstat hoc 
faotuna fuisse antiquis temporibus.” 
(He gives various arguments against 
this, but concludes) “ sed tamen 
satis poBsit dici quod populus ex 
causa posset eum destrueie, ut in 
eontrariis, fi. De Excuse, tuto 1. sed 
et reprobari. Hoc tamen attentum 
periculosum est.” 
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CHAPTER VI. 

THE DEVELOPMENT AND FUNCTIONS OF 
REPRESENTATIVE INSTITUTIONS. 

We have in the last volume given a short account of the 
beginnings of the system of representative assemblies in 
Western Europe in the twelfth and thirteenth centuries, and 
have pointed out that this was the natural and logical out- 
come of the character and principles of mediirval society, 
and above all of that principle which lies behind all the 
complex forms of medieval civilisation, the principle that 
political authority is the expression of the character and 
life of the community. It is unfortunate that even well- 
informed persons should still sometimes seem unable to 
understand that medifcval society was not irrational, or 
should seek to find its real quality in what seem to them 
its unintelligible superstitions. At any rale, the representa- 
tion of the community was evidently a highly rational expedient 
for obtaining some kind of method for the expression of the 
common judgment of the community — a judgment which 
was indeed liable to error and to confusion like that of any 
ruler, but which did impose some limitations upon the frequent 
stupidity or incapacity or caprice of the foolish ruler, and which 
also added greatly to the effectiveness and power of the 
capable ruler. 

We have in^this chapter to examine very briefly the de- 
velopment’ of this system in the fourteenth century, and to 
consider the piirposes for which it was used : very briefly 
indeed, for we are not writing the constitutional history of 
the European countries, but, as we hope, with sufficient 
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detail to render it reasonably clear what were its most signifi- 
cant features in this century. 

We begin with Spain, which, as we have pointed out, was 
the country in which the representative system was first 
developed. And we do this also in order once again to 
make it clear that the political civilisation of Western Europe 
in the Middle Ages was homogeneous, that, whatever may 
have been the cause of the later divergence of the political 
organisation of England from that of the Continental countries, 
the medifcval political systems were in their origin similar — 
we would almost say identical — and the ideas or principles 
they embodied were the same. 

We have pointed out ^ that by the end of the thirteenth 
century the Cortes of Castile and Leon were meeting very fre- 
quently, and that tliey were regularly attended not only by the 
prelates and magnates, but by the representatives of cities. 
It is well therefore to begin by pointing out that this continued 
throughout the fourteenth century. It is clear that they 
had become a normal part of the machinery of government, 
and not only a normal but a very important part. 

During the minorities of the kings, and they were frequent, 
the Cortes assumed almost the form of a permanent Council 
of Government. We have pointed out that at the Cortes of 
Palencia in 1313 the guardians of the king undertook to 
call together the Cortes every second year, and agreed 
that if they should fail to do this, the Cortes was to be 
summoned by the prelates and sixteen knights and “ good 
men ” whom the Cortes had appointed to act as counsellors of 
the guardians.® In 1315, at the Cortes of Burgos the guardians 
confirmed all the “liberties,” &c., of the cities, and it is 
clearly laid down that if they did not carry out their obliga- 
tions the Cortes were to elect others.® The Cortes of Valladolid 
in 1322 appointed Don Felipe as guardian of the king, and 
provided that there should always be with the king a council 

* Cf. vol. V. pp. 134-136. “ * Cortee of Castile,* vol. i. 88, 

' ‘ Cortes of Castile and Leon,’ i. 66. 

41 and 71. Cf. vol. v. p. 136. 
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of twenty-four “caualleros e ommes buenos,” represent- 
ing the people of Castile, Leon, Estremadnra, and Andalusia, 
to hear and determine all matters brought before the king, 
and that all offi-cials of the household of the king or his 
guardian should be punished for any offence which they 
might commit, even if they pleaded that they had acted under 
the order of the guardian.^ 

Alfonso XI. attained his majority in 1325, and held the 
Cortes at Valladolid. This was composed of the prelates, 
magnates, and procurators of the cities, &c. The Cortes 
demanded, and the king promised, that he would not take 
any action against the person or property of any one till he 
had been heard and examined according to “ ffuero e derecho.” * 

The Cortes of Madrid in 1329 complained that various 
officials had violated their privileges, and desired that the 
king should appoint others, and they asked, and the king 
promised, that no illegal taxation, either particular or general, 
should be raised without consultation with the Cortes ; they 
complained also that the Chancery was issuing illegal briefs 
(cartas desafforadas), which caused many imprisonments and 
deaths, and other violations of their “ tfueros ” and privi- 
leges, and they requested that instruction should be given to 
the officials of the cities that they should disregard such 
briefs.® The answer of the king to this was somewhat evasive. 


* Id. id., 43, 4 ; “ Et estos caualletos 
e ommes bxienos quo ssean eu guardalo 
nostro sonnor el Bey. Et que ssean en 
oyer e librar todos los fiochoa que 
venieson ante el Bey. . . . 

12. Et que alcallo o los alcalles que 
andodieren on casa del Bey o en la 
mia, que non sean exc-usados de la pona, 
si enella cayeren, maguor dija que gelo 
yo mandd, et maguer yo diga que yo 
gelo mand6.” 

• Id. id., 46, 26 “ Otrossi alo quo 

me pidieron por merced que non 
mande matar nin piender, nin lisiar, 
nin despechar, nin tomar aninguno 
ninguno oosa delo auyo, sin ssei ante 
Uamado e oydo e vanoido por fiuero 


e por dorsrho por querella nin por 
querellas quo del den. 

A osto respuiido que tengo por 
bion de non mmidar nin lisiar nin 
despechar nin tomar aninguno, nin- 
guna cosa del suyo, sin sseer ante 
oydo e vongido por Suero et por derocho. 
Otrossi de non mandar aningunos pren- 
der Bsin guardar ssu fFuero e su derocho 
a cada uno, E juro delo guardar." 

* Id. id., 47, 68 : “ Otrossi alo que me 
pidieron por merced que tonga por 
bien deles non euhar uin mandar 
pagar pecho desaflorado ninguno es- 
pecial nin general on todo la mia tierra 
Bsin BBor llamados primoramiente a 
Cortes. A esto resiftndo quelo tengo 
por bien e quelo otorgo." 
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but, as we have seen, the matter was dealt with more decisively 
at the Cortes of Bribiesca in 1387.^ 

We do not, however, attempt here to give an account of 
all the important proceedings of the Cortes : what we are 
concerned to make clear is that the Cortes played an important 
part in all public affairs. There has been sometimes a ten- 
dency to think that these rei)re8entative bodies had few 
functions except to provide the finance required by the 
ruler. This impression is curiously inconsistent with the 
varied character of the functions of the Cortes of Castile and 
Leon. 

Not, of cours<*, that their financial power was unim- 
portant. From the beginning of the fourteenth century to 
the end it is clear that the Cortes constantly asserted that 
they, and they only, could grant the money required by the 
Crown beyond the normal and customary revenues. It was 
plainly asserted in the Cortes of Valladolid in 1307 that if 
any tax — Le., any special tax — was needed, the king (or 
regent) must ask for it, and that he could in no other way 
impose it,* and the king assented. 

At the Cortes of Madrid in 1391 it was declared that the 
Council of Eegency just appointed for the minority of Henry 
HI. should hav<‘ no power to raise any tax unless it had been 
authorised by the Cortes, or in a case of special urgency, 
by the procm'ators of the cities who had been placed in 
the Council of Regency.® In 1393 the Cortes of Madrid, 
after granting the king, who had just attained his ibajority, 
a tax of a “ twentieth ” for a year, demanded that he should 

^ Cf. p. 5. primcramienle n Cortes. 

• Id. id., 34, 6: “A e&to digo quelo A. esto rospondo quelo tengo por 
tengo por bion, pero si ai'uoscioro que bien e quelo otorgo.” 
pecho aviese inoster alguno, podir gelos > ld.,ii. 39, 8 ; “ Otroasi non enharan 
he, et in otra inanera no ochoro pecho pecho ninguno mas delo quo fuere 
niiiguno enella lierra.” otorgardo por Cortes e par sjunta- 

Cf. id. id., i. 47, 68 (Alfonso XL, monto del rrogno f pero sy fuere caso 
1329) : “ UtroBsi alo que me pidieron muy ncposaario do guerra, quelo 
por mercet que lenga por bien delos pueden fazor con consejo e otroga- 
non echar, nin mandar pagar dos- miento delos procuradores delas oib- 
afforado ningundr especial nin general dades e villas que estovieren enel 
en toda la mi tierra, ssin sseer llamados Consejo." 
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take a solemn oath “ in the hand ” of one of the archbishops, 
that he would not impose any tax or loan upon the cities, or 
upon individuals, until he had called together the estates in 
Cortes, in accordance with the good and ancient custom ; 
and that, if any royal briefs or commands with regard to 
taxation were granted (without the consent of Cortes), they 
were to be disobeyed without incurring any penalty.^ 

This constitutional authority of the Cortes over taxation 
is clear, but it is a complete mistake to suppose that this was 
the only important aspect of their position. We must again 
insist upon the point with which we have already dealt in 
Chapter I., that while in Castile, as elsewhere in Western 
Europe, the king was the prox)er person to make law, he 
could not do this alone but only with the consent of the 
prelates, magnates, and the representatives of the cities 
assembled in Cortes. The king could neither legislate alone, 
nor could the legislature of the king in Cortes be abrogated 
except in Cortes.* Even when, however, we have recognised 
the powers of the Cortes in legislation and taxation, we have 
not yet adequately appreciated its functions. The Cortes of 
Madrid, for instance, was summoned in 1329 by Alfonso VI. 
for the purpose of dealing with the various abuses which had 
been prevalent in the kingdom since the death of his father.* 
The Cortes constantly made representations to the king about 
ecclesiastical abuses, such as the interference of ecclesiastical 


' Id., ii. 42 (p. 626) : “ Et Unalmento 
lo quo ende concluymos es esto : 
accordemoB de vos otorgar para eate 
primer o anno, para con Iob vuestros 
pechos e dererhos ordinarios, la 
alcuala del mr. ties meajas, quo es 
Uamada veyntena. . . . (p. 627). La 
teroera ea que puea vob aei ea e aera 
otorgado lo que abaatare aaaz para 
complii loB vuestros menesterea. . . . 
que nos prometadae e jurades luego, 
en mano de uno deloa dichoe ar 90 - 
biapoB, que non echaredes nin deman- 
daredes mas mr. nin otra cosa alguna 
de alcualaa nin de monedas, nin de 
servi^io nin de enprestido, nin de otra 


manera qual quior, alas dichaa cibdades 
e villas o lugarea, nin personas aingu- 
lares dellos, no do alguna dellas, por 
mesterea que digados que vos rrocrefon, 
OJnonoB do ser primeromento llamados 
e ayuntados los tres estades que deuen 
venir a vuestras Cortes o ayuuta- 
mientoB, aogunt ae doue fazer e es de 
buona costumbro antigua ; e demos 
ai algunas cartas o alcualos los fueren 
mostradoB o mandamientoa feebos de 
vueatrn parte sobre ello, que sean 
obedi^idaa o non complidaa, sin pena e 
sin error alguno.” 

* Cf. pp. 5, 6. • 

* Id., i. 47. Preface. 
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coiirtB in cases which did not belong to them ; ^ they protested 
against the presence of ecclesiastics in the Chancery on the 
ground that clerical officials could not be proceeded against 
like others,* and also against the abuse of excommunication.® 
They made representations to the king about combinations 
of men in various employments.* It was in Cortes that the 
king made ordinances about the coinage and about debts 
contracted in the depreciated currency.® 

We have already pointed out the important position occupied 
by the Cortes during the minority of the king, and we have 
another very important example of this in the proceedings 
of the Cortes of Madrid in 1391, on the accession of Henry 
III., who was still under age. While in the eases we have 
mentioned before, they had appointed one of the princes of 
the royal house as guardian, they now determined that the 
government of the kingdom during Henry’s minority should 
be entrusted to a Council to be appointed by a Commission 
of eleven nobles and thirteen procurators of the cities. To 
this Coimcil they entrusted all the powers of government 
except certain points, such as the making war and peace ; 
and the Cortes was careful to add that they could not impose 
any tax without the authority of the Cortes, or take pro- 
ceedings against anyone without due process of law.® 


> Id., i. 42, 2 . and i. 64, 10. 

» Id., i. 43, 6. 

• Id., i. 47. 61, 

* Id., li. 1, 49. 

* Id., ii. 27, 6. 

• Id., ii. 30 (p. 486) ; “ (Tho 

membors of the Cortes) fuoron llama- 
doe per oartae e mandamientoa de 
nueetro Senuor el Roy, Don Enrique, 
que Dios luantenga, para ordenar el 
rregimiento del dieho Somior Roy, e 
delos dichos sus rregnos . . . per 
irazon dalla menor liedat del dicho 
Sennor Rey (they decide that the best 
course) era e es quel dicho Sennor 
Rey e los dichos bus regnos, se rregiesen 
e gouernasen por Consejo, en la qual 
fuesen delos grtlndos del rrogno . . . 
e otrosi delos vozinos delas (ibdades e 


villas. Et que para escojor quales e 
quantoB fuesen del dicho consejo . . . 
que dauan e dieron todo su poder 
complido ahonze sonnores o rriccos 
omes o cauallerus, e a trozo delos dichos 
procuradores. ... 1. Los del consejo 

ayan poder de fozer todos los cosas e 
coda una deltas que fueren a Bervi 9 io 
del re, e provecho do bus rregnos, saluo 
las cosas quo aqui se contienen, en 
queloB non dan poder. ... 7. Otrossi 
non mouoran guorra a ningund Bey 
vezino, sin consejo e mandamiento del 
rrogno. ... 8. Q^rossi non eohoran 

pecho ninguno mas deio que fuere 
otorgado por Cortes. ... 9. Otrossi 

non doran cartas para matar, nin 
lisiar, nin desterrar a ningund ome, 
mas que sea judgado por sus alcalles.” 
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This is important, but perhaps more significant still is the 
fact that in the second half of the century we find the 
Cortes demanding that there should bo a certain number 
of citizens on the King’s Council. In 1367 the Cortes of 
Burgos demanded that twelve good men of the cities should 
be chosen to serve with the King’s Council for the special 
purpose of seeing that the customs and “ fueros ” of the cities 
of the kingdom should be better kept and maintained. The 
king, Henry II., assented.^ At the Cortes of Toro in 1371 
Henry II. announced that he would appoint certain good men 
of the cities to go through the provinces of the kingdom to 
report on the administration of law ; and the king assented 
to the request of the same Cortes that he should appoint 
some prudent men of the cities to serve on his council.® 
The same demand was put forward to Juan I. by the Cortes 
of Burgos in 1379.® 

The Cortes of Castile and Leon was in the fourteenth century 
not merely a body which the king might from time to time 
consult, to whom ho might turn for advice in legislation, 
or for financial assistance in emergencies, but it repre- 
sented the claim that the community as a whole should 
exercise some control over every aspect of the national 
ailairs. 


* Id., ii. 9, 6: “ OIrossi alo quo 
nos dixieron quo porquo los uaos e 
las costuinbres o fEuoros dolos cibdados 
e villas o logaros do nuestros rrognos 
puedan ser mojor giiardados o mante- 
nidos, quo nos podion por merged quo 
mandasomoB tomar doze omes bonos 
quo fiuesen del nuoatro consojo. (Two 
from Castilo, two from Leon, two from 
Galicia, two from Toledo, two from 
Estremadura, and two from Andalusia). 
... A eato respondemu.s quo nos ploze 

0 lo tonemos por bion.” 

* Id., ii. 13, 2 ^ : “ Tenomos por 

bien do ordeflar, et ordenamos do dar 
omes buenoB do cibdades e villas e 
logares quantos e quales la nuestra 
morpod fuere, para quo anden por las 
provin^ias dolos nuestros rrognos e 


por totoB los logares, a ver . . . commo 
fazon complimiento do derecho alas 
partes.” 

Id., ii. 14, 13 : “ Alo quo pedieron 
quo fueso nuostra morfod quo tomare- 
mos o excogiesemos dolos cibdadanos 
nuestros naturales delos fibdados e 
villas e logares dolos nuestros rrognos, 
omes buenoB entendidos o pertinos- 
ciontes quo fuesen del nuestro con- 
sejo.” 

* Id. id., 22, 4 ; “ Otrossi nos pcdie* 
ron por merged quo quisiosomos tomar 
omes bonos delos cibdades e villas e 
logares delos nuostros rrognos, para 
que con los del nuestro consejo nos 
oonsojason lo que cunplo a nuestro 
servipio.” • 
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We must now examine the development of the States 
Gleneral and of the Provincial Estates in Prance, and, while 
this is not the same as that of the Castilian Cortes, it does 
also illustrate very clearly the growth and development of 
the representative element in government. 

In the first place, the States General or analogous bodies 
met frequently. The proceedings of these meetings have not 
been preserved for us in the same form as those of Castile, 
and it is not possible always to say whether all these meetings 
can be described as technically meetings of the States General. 
This, however, is a (iu<58tion which belongs to the detailed 
constitutional history of France ; for our purpose it is enough 
to observe that they have a representative character. We 
have in addition frequent' references to the meetings of the 
representatives of particular luovinces (Provincial Estates), 
and sometimes even of particular towns. It must be remem- 
bered that the kingdom of France was not unified in 
the same sense as that of Castile and Leon, or that of 
England. 

When we now attempt to consider the powers and functions 
of the States General, we shall find that they were not unlike 
those of the Cortes in Spain — ^that is, that they were manifold, 
in some respects clear and determined, in others vague and 
undetermined ; b\it the history of the fourteenth century 
shows very clearly that they were summoned not only to 
deal with taxation, but rather that any question of general 
national importance might and did come before them. 

In the last volume we have dealt with the first meeting 
of the States General, which was called together by Philip 
the Fair in 1302 to deal with the situation produced by the 
conflict wilh Boniface VIII., ^ and it is noticeable that their 
second meeting was also called to deal with a great ecclesiastical 
matter — ^that is, the question of the Templars. 

It is important to observe the terms in whiclj the summons 
to the “ communitates ” is expressed. Philip the Fair calls 
them to take part in what he calls the " sacred task,” and bids 
each of them ^o send two men who, in the name of the ” com- 

1 Cf. vol. V. p. 139 and p. 388. 
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munities,” axe to assist him in carrying out what was required.^ 
At the end of the century again it was in the name and with 
the advice and consent of an assembly which was taken to 
represent the whole people, as well as of the Church of Prance, 
that Charles YI. renounced the allegiance of Prance to Pope 
Benedict XIII.® 

We are not here concerned with the motives or the merits 
of these actions with regard either to the Templars or to 
Benedict XIII., but it is obviously highly significant that the 
Crown should have felt it to be proper and desirable that the 
whole community should, through its representatives, share 
the responsibility of the Crown. It is scarcely less significant 
that on some occasions at least during the great war with 
England the Crown summoned assemblies which had at least 
the character of States General to deliberate upon questions 
of war and peace. In 1369 the terms of peace demanded 
by England were laid before the Estates ; they are reported 
as being indignant, as demanding the continuance of the 
war, and as offering a subsidy for the purpose.® In 1363 
John I. issued an ordinance after a meeting of many prelates 
and clergy, the princes of the blood, many other nobles, and 
many of the good cities of the kingdom, assembled at Amiens, 
at which he had taken counsel with them on the business 
of the war.* And in 1386 it was with the advice of the 


^ ‘ Doevunenta relatifa aux £lats 
G^norauz et Aasembl^s sous Philippe 
le Bel,’ No. 600 (ed. G. Picot) : " Cujus 
oporis sancti vos volumua ease par- 
ticipes, qui participes estis et fidelis- 
simi zelalores (idei Chriatianae ; vobia- 
que precipimus quatinus de singulis 
villis predictis insignibus duos virns 
fldei fervore vigontes, Turonis, sd 
tree Septimanaa instantis foste Fas- 
chalis, nobis miitere non tardetis, qui 
nobis assistant in preznissis, com. 
munitatum vestryum nomine, ad oa 
quae sint dictis negotiis opportuna.” 

* * Reoeuil 06n6ral dos Anciens 
ZiOis Fran^aises,’ vol. vi. p. SOB : 
" Nos . . . oonvocavimus concilium 
pielatorum, capitulorum, nobilium, 

VOL. VI. 


univorsitatuxu, plurium sacre paginae, 
et utriusquo iuris doctorum, rsligio- 
sorumque devoforum, et aliorum pro. 
cerum regni noatri . . . (p. 821). Nos 
ecclesia, clorus, et populus regni nostri 
ao Delphinatus, de predictorum con- 
silio et assonsu recedimus, nuncia- 
musque auctoritate presencium leces- 
sisse ” (t.e., from the obedience of 
Benedict XIII.). 

• Id., vol. V. p. GS. 

* Id., vol. V. No. 363 (p. 166) : 
“ Jeban, par la grace do Dieu, Boi de 
France ; scavoir faisons & tons prSsens 
et A venir, qu6 but plusieurs requestes A 
nous faites par plusieurs preiaz et 
autres gens d’6gIisA plusieurs nobles 
tant de nostre sang come autres, et 

G 
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council, at whieh were present many princes of the blood, 
prelates, nobles, and citizens, that it was decided to send an 
army to Scotland.^ 

Agaiin it is not unimportant to observe that it was with 
the counsel and advice of the cities that Charles IV. issued an 
ordinance in 1322 for the reform of the currency,® and Philip 
of Valois did the same in 1329 and 1332, with the advice of 
the prelates, barons, and cities.^ 

It is time, howevej-, that we should turn to the question of 
taxation, for it is no doubt true that we find here one of the 
best illustrations of the principle of the limitation of the royal 
authority and of the development of tihe representative 
system. It is clear that normally the Crovn procured the 
money which it required, over and above that whi(‘Ji formed 
its normal revenue, by grants, either from particular provinces 
or towns or from assemblies which represented the whole 
country. This is well illustrated in a letter of Philip V. in 
1318, in which he recognised that a grant of a lifteenth made 
to him by the nobles of Berri was made by their free will 
and liberality, and that neither he nor his successors could 
claim that it had conferred upon him any rights which they 


plusieuTB bonnos villos do notre 
royaume, cjui dairoinomoii'l ont 616 & 
Axaieus & notre maiidemont, pour 
avoir avis et deliboracion aveo oux Bur 
le fait do la guerre ot proviBioii do 
doffenoe de uotre royaume, noue {>ar 
la deliboracioB do notre grant ennseil 
avons ordomi6 et ordonnons en la 
mati6re qui s’onsuit.” 

^ Id., vol. vii. ]). 69 : “ Cliarlob . . . 
comme par grand avda e meuro deliber- 
ation de ConBoil, ou quels ostoient 
plusieurs do notre sang, pr61alz, 
nobles, bourgeois et autres, ayons 
naguerOB ordonn6 uno arxn6e . . . pour 
passer et descendre au pays d'Ecosse 
. . . nous avons de nouvel ordonn6 
estre mis sus, eueillez e lev6 outre ce 
que dit est . . . cortaines sommee 
de deniers.” C 

* Id., vol. iii. p. 296 : " Nous 


voullons sur co pourvenir convonable- 
ment, eu avis, et pleine d61ib6ration 
avoc nos bonnes villos, lesqueUos nous 
avons mand68 sur ce, avoc notro grand 
consoil, appellez & ce plusiours sage 
coiioisbous e experts . . . avous or- 
donn6 et ordonnons en la inani6re qui 
s’euBuit.” 

’ ‘ OrdonnaucoB,’ vol. ii. page 34 : 
“ PhilippuB . . . ordinomus, habita 
plenaria nostri tnagni coucilii delibora- 
tione, cum prolatis, boronibus et com- 
inuuitalibuB regni nosin', de faciendo 
bonam monetom.” 

’ Recuoil,’ vol. iv. page 404 : “ . . . 
par deliberation ^ de notre grand 
Conseil, manddmes e feismes a^sembloz 
a Orliens, plusieurs de nos prelaz, 
barons, e bonnes villes, et autres 
saiges et cognoissours au fait des dites 
monoioB." 
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did not possess before.^ In 1349 Philip VI. says that he 
had asked the inhabitants of Paris for an aid and subsidy 
for the wax with Edward III., and that they had liberally 
granted him for the period of one year an imposition on the 
merchandise sold in the city.® 

In 1350 John I. asked for aid of the nobles, communes, 
and cities of Vermandois towards the expenses of the war 
with England, and says that they liad of their good will 
granted him this.® In the case of a similar grant from Nor- 
mandy in Ihe same year there are some additional and impor- 
tant details ; the prelates, barons, and communities had met 
in Paris, and had agreed in princiiAe on the grant of an aid 
to the king, but the representatives of the communities were 
not clear tliat they had sufficient authority to grant the aid 
in the name of the cities, and they were therefore sent back 
to deliberate and consult with them, and to receive authority 
to make this aid and subsidy.^ It is worth observing how 


* ‘ Ordonnancoa,’ vol. i. jtapo fi77 : 
“ Nous, voullons quo lour didos 
libcralit68 no lour ))uisso, no dois estro 
k ouls, no i\ loiu-.s lioirs, pr^-judioiule, no 
domoigouB on temps h vonir. Voulons, 
ordonnoiis, ot lour oi’lroiona, quo nous, 
no nos RuooessourM, no puisent diro quo 
pur cetle grace, ot ce Borvico quils 
nous ont fail ot donn6, uucun droit 
nouvel, autre quo nous n’avions uvant 
cette grace, nous Eoit acquis contro 
euls, aiuc temps & vonir, no quo nous, 
ne nos successeurs, pour raison de 
cette grace, lour doions demandor 
aucun service on aucune rolovaiico, 
ausquels ils n’otaiont touuz nous 
avant la dilo grace.” 

* ‘Kocucil,’ vol. iv. 164 (p. 559): 
“ Philippe . . . Sfavoir faisous quo 
euls cousideranz les choses dessusditos, 
pour ot en nom de subside, ont liboralo- 
mont voulu et ac^rdd pour touto lour 
communitd, *entant comme il lour 
touebo et appartient ot puet toucher 
ot appartenir : eu6 sur co premiere- 
ment bonne dolibAration et advis, quo 
pour I'espace d'un an entierement 


oi-comply, aoit lov6e, et k noua pay6e, 
uno imposition ou assise sur toutes lea 
marchandiKCs ot deurdos qui sorout 
vendues on notre ditc ville de Paris.” 

Of. id. id., p. 628, for Carcassonne 
and Narbonne, and p. 664 for Amiens. 

’ ‘ itecueil,’ vol. iv. 168 (p. 631) : 
" Losquiex (i.e., the burden of tbo 
War) ne porriens soiifirir, ne soustenir 
sails I’aide de nos subgiez, ayons pour 
CO, fait roquicrir par notre am5 et feni 
conseiller I’evosque do Laon, nos bien 
amoz les nobles, communes, oschevin- 
ogOB, et autros gons dos villes de notre 
bailliago do Vortuandois, quo k ce 
nous voulsissont fairo aide convenablo ; 
et de lour bonne vulento, ils nous 
ayent gratieusomont octrois et accordo 
on aide, pour le fail ds nosditos guerres, 
uno imposition do six deniors pour 
Uvre.” 

‘ Id. id. (p. 635) : “ Maie pour ce 
que lesdites conununautez n’estoient 
pas fondeos pour le dit aide accordor 
au nom dos dites villes, ils furent 
renvoy6es aux ditos^villos, pour avoir 
collation, deliberation- et avis aux 
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cajiefully guarded were the rights of the communities to tax 
themselves. 

We do not for the moment deal with the important con- 
stitutional movements of the years from 1365 to 1368 : these 
are so important that they need a separate treatment. It 
must not, however, be imagined that the victory of the Crown 
meant that it had established any constitutional right to 
impose taxation at its pleasure. In 1363 the estates of 
Beaucaire and Nimes while continuing the gabelle on salt for 
the year, and promising that, if this should prove insufficient, 
they would with tlie king’s authority impose other “ imposi- 
tions et gabelles,” protest energetically that no royal justiciary, 
whatever his rant or dignity, should interfere in any way 
in raising these taxes, but only those who had been chosen 
by the representatives or those deputed by them j that if 
the king himself or his representative, or any of the royal 
officials, were to do this, all the imposilions should fall to the 
ground, and the inhabitants should bo free from them.^ 

In 1364 the king, Charles V., says that the burgesses of 
Paris were disposed to make him aids and subsidies for the 
conduct of the war.® In 1367 the prelates, barons, 
ecclesiastics, and communities of Dauphind, in return for 
the confirmation of their liberties and franchises, made a 


gens d’icellof), et pooir duclit aide ot 
subside accorder et octroyer." 

Cf. id. id. (p. 709) for Anjou and 
Maine. “ Que autrefoiz aide eemblahle 
no puisse estre lev6e osdiz pais au temps 
k vonir, si ce n’estoit par I’accort ot 
de I’assentemont expros dos ditos 
gens d'^glise, desdiz noblos et des ditos 
communes.” 

* ‘ Reoueil,’ vol. v. 346, 40 (p. 1 42) ; 
*' Quod nuUuB justitiarius regius, cujus 
cunque status seu dignitatis existat, 
de dicta gabella et aids impositionibus, 
nec etiam de dictis pecuniis inde levan. 
dis et exigondis, custodiendis sou 
erogandis, et in stipendioriis et ahis 
usibuB necesseuiia convertendis, nec 
etiam super coi&potis audiendis par- 
tirularium receptorum, se habeant 


aliqualiter intromittore, nec etiam 
impodire ; sed iUi duntaxat qui per 
ipsos seu doputatoB aut deputandos ab 
eis fuorint super hoc olecli. . . . Quod 
si dominuB noster Box, seu ojus locum* 
tonens, aut quivis alius justitiarius et 
officialis cujuscunquo conditionis et 
preeminentioe existat, contrarium 
facoret, cxtunc omnis impositio et 
gabella ipso facto cessit, et quod ipsi 
et omnes habit antes et subditi in 
dicta senescallia, ad praemissorum 
observantiam minime tenoantur, sed 
ab omnibus et sir^is supra dictis 
oneribus sint quitti, lilieri penitus et 
immunos, et quod impune possint 
desistere a piedictis.” 

' ‘ Beoueil,’ vol. v. 304 (p. 212). 
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“ gracious gift ” of tliirty thousand florins to the king and 
dauphin.^ In the same year the nobles and cities of 
Artois, the “ Boulenois,” and S. Pol granted an aid to the 
king, but with the express condition that this was not to 
prejudice their liberties and freedom ; and we find this par- 
ticular grant constantly repeated to the end of the century.* 
In 1369 we find Charles V. promising the towns and other 
“lieux” of Ponthieu that for the future no aid or subsidy 
was to be imposed on them without their consent, and we 
find the same promise made to the towns of Crotroy and 
Khodez.® The ‘ Grand Chronique ’ refers to a meeting 
of estates in 1369, which voted a subsidy.* In 1372, 
Charles V. gave authority to the Bishop of Limoges to impose 
“ tallies ct subsides ” in the diocese and viscounty of Limoges 
“ se la plus saine partie d’icelle pais s’y accorde.” ® 

In 1381 we come to the very important ordinance by. which 
the regent, in the name of the king, Charles VI., during his 
minority, abolished the aids, &c., imposed in the time of 
his father and his predecessors since the time of Philip the 
Fair. This ordinance was issued after an assembly, held at 
Paris, of the ecclesiastics, nobles, and citizens oi the towns of 
Languedoyl. It has been disputed whether the meeting was 
formally a States General or not,* but the question is not of 
much importance from our point of view. It cannot be doubted 
that it had a representative character ; and it was these repre- 
sentatives who presented the complaints against the subsidies 
and subventions as having been contrary to their immunities, 
liberties, privileges, constitutions, and customs, and also 
against the ancient royal ordinances. The king therefore 
orders that all such aids, &c., of whatever kind they were, 
which had been imposed since the time of Philip the Fair, 
should be annulled and abolished *, and he adds that the fact 
that they had been imposed should not be taken as having 

* ‘ Kecueil/ voWv. 421 (p. 298j. 'Grand Chronique,’ vol. vi. p. 321. 

* ‘ Ordonnancos,* vol, v. p. 82. ® ‘ Ordonnances,’ vol. v. p. 719. 

* ' Ordonnances,’ vol. v. pp. 82, * Cf. especially Picot : ‘ Histoire 

176, 267, 410. des ^tats G4n6raux,’ vol. i. p. 229, 

* Cf. Picot : ' Histoire des Btats * 

G4n6raiy 'ol. i. p. 104. From the 
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given either himself or his predecessors or his successors any 
new rights, or as having in any way prejudiced the immunities, 
liberties, customs, &c., of his people. He reserves only “ noz 
rentes, yssues, travers, et proufflz des vivres et denr^es men^s 
hors de notre royaume ” and the “rcdevances” of the 
Genoese, Lombards, “ Tresmontains,” and other aliens.^ 
It seems to us clear that this represents the admission by the 
regent that such taxation had been and was illegal, and he 
not only annuUeci it, but also emphatically assented to the 


^ ‘Recueil,’ vol. vi. 14 (p. 653): 
“ Savoir faisous a tous pidaena ot & 
venir, qua comme h la la convocation 
et asaembl^o gCuSrale que noua avona 
fait faire ot teiiir k Paris, des gciia 
d’dgliee, nobles, boiirgeoia et habitants 
des bonnes villes do notre royaumo 
do la Languodoyl, pour avoir advis 
sur la dofienco ot provision d’icellui, ils 
so fussent complains des aides, sub- 
aides et 8ubven<‘ions quo fou notro 
trds chier soignour et p^re . . . faisait 
et avoit fait imposor et lovor sur otilz, 
et ausai de plusieurs autros clioses 
qu’ila disoiont avoir cst6 faiz on lour 
pr6judioe du temps do notre dit seig- 
neur ot p^ro ot 80 S prt'docoaaours, par 
leurs gens ot ofticiors, contro leura 
immunitez, noblooos, franchises, liber- 
toz, privilegos, coustitucions, usaiges et 
oouatumos der pays, cl centre los or- 
donnant'cs ancioiinos ; roquorans leur 
etre ! ur co pourvou do romodo convon- 
ablo — nous voulaus noz dictes g<'ns ot 
subgioz On lour diotes imniunitez, 
noblocos, franohises, libertez, privilegos, 
constitucious, usaiges et couHtumes 
anciennos reinoltre, rossaisir, rcstituer, 
mointenir et garder, ot loa relever a 
tout notre pouvoir, de tous griefs, 
charges, et oppressions quelconques . . . 
Voulons, ordonnons ot octroyons de 
notre pleino puissance, certoino science 
et auctoritA royole. 

Que les aides, subsides, imposicions, 
et Bubvencions quelconques, de quelque 
nom ou condicioh qui soient, et par 
quelque maniere ils aient estd iznposez 


BUT nos ditoB gens et peuplea, qui aient 
eu cours en notre dicto royaume du 
temps de notre dit seigneur et autres 
nos pr^decoBseurs, depuis le temps du 
roi Philippe lo Bel notre prodecessorr, 
soient cassdes, ost6os et abolies, et ycello 
ostons, cassons et abolissons, et mettons 
au n6ant du tout par la teneur de res 
presentee ; 

Et voulons ct decernons que par lo 
cours quo ycelles imposicions, subsides, 
et BubvencioiiB ont eu on notro dit 
royaume, nous, nos prodecesseurs, 
Buccesseurs, ou aucun de nous, ne en 
puissions avoir acquis aucun droit, no 
aucun prejudice etre ongondrez k noz 
dictes gens et peuplo, ne k leurs im- 
munit4z, noblocos, franchises, libertez, 
privileges, constitucions, usaigea et 
coustumes dessus dictes, ne a aucune 
d’i<-ollo3 cn quF>lquo mani('>re quo ce 
soil 

Voulons et d6cernonB quo so & 
I’encontre de ce aucune chose a estd 
faiote dopuiu ycellui temps jusques & 
ores, nous, no noz succcsseurs ne nous 
on puissions aidier aucunement, mais 
Ics mottous du tout au n6ant par cos 
mesmes presontes. . . . 

(The King reserves) “nos rentes, 
yBseiis, travers, et prouffiz des vivres 
et denr^es menses hors do notre 
royaume, qui noua> demourent. . . . 
Et aussi sanz y comprendre les 
redovonces des Qennevois, Lombars, 
et TrosmontainB, ot noz hors notre 
royaume, et de leur denTteB.’’ 

Cf. ‘ Ordonnances,’ vol. vi. p. 664. 
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principle that such illegal action should not be taken as a 
precedent. It is true that there is no statement of how 
such taxation could legally be imposed ; but it is implied 
that it could only be made legally by the consent of those 
who were to pay the taxes, and that this implied some 
system of representation, either local or general. 

It may be urged that this concession was only made in 
view of the particular circumstances of the regency, and 
there is probably some truth in this, but it must be observed 
that from this time down to the end of the century the refer- 
ences which we can find to taxation seem in almost all cases 
to imply that the Crown was careful to pay at least a formal 
deference to the principle of taxation by consent. In 1384 
the “ Universitates ” of Brian§on made of their free will a 
grant of 12,000 florins to the Dauphin.^ In 1384 a letter of 
Charles VI. speaks of "certaines aides ^ nous accord^ea 
par les gens d’^glise, nobles, bourgeois et habitans ” of the 
province of liouen.® In 1382, Juvenal des Ursins says that 
an assembly which had the nature of a " States General ” had 
been called together at Compiegne, and had been asked to 
sanction an aid, but the representatives of the cities said 
that they had no power to act.® In 1383 the instructions to 
the royal olhcers about the levy of a new aid speak of this as 
having been imposed with the advice of several of the princes 
of the blood, prelates, nobles, and others,* Another ordinance 
of 1383 mentions that in the ])revious vear the citizens of 
Paris had granted various aids.'* In 1385 Charles VI. refers 
to a decision to make an expedition into Scotland, and says 
that this bad be<'n done by the advice and after long delibera- 
tion of his councjil, at which there were present several of the 
princes of the blood, prelates, nobles, citizens, and others, 
and that in view of this he had ordered the levy of a certain 
sum of money.® In 1388 we find a reference which might 

* 

^ * Ordonnances,’ vol. vii. p. 719 Picot : vol. i. p. 236). 

(41). * ‘ Ordonnances,’ vol. vi. p. 70S. 

* Id., vi. p. 669. • • Rocueil,’ vol. vi. 41 (p. 570). 

* Juvenal des Ursine, ‘Histoire de * * Ordonnances,* vol. vii. p. 769. 
Charles VI.' (ed. 1614, p. 26). Cf. 
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be interpTeted in a contraxy sense : a tax is imposed “ par 
manidre de taille,” with the advice of some of the princes of 
the blood and the great council — ^no other persons are men- 
tioned.^ In 1393 Charles VI. writes to the Governor of 
Dauphin^ instructing him to summon the assembly of the 
prelates, clergy, nobles, and “ communes ” of Dauphin^, and 
to request them to grant an aid, as they had done before when 
he was in Languedoc.* In 1396 we find an aid being levied 
for the marriage of the king’s daughter to the King of England ; 
there is no reference to any assembly as granting this, but this 
would have been one of the normal feudal dues, except that 
it was apparently not being levied on the nobles.® In the 
same year we find Charles appointing a Comnussion to call 
together the clergy, nobles, and other persons of Dauphin6^ 
and instructing them to ask for an aid for the same purpose.* 
In 1398 Charles announces that he had determined to levy 
an aid on all the clergy, and that he had done this by the 
order of the princes and the great Council and the consent of 
the prelates and clergy.® 

It would seem to be clear that throughout the fourteenth 
century it was assumed in France that the king had normally 
no arbitrary right of taxation, that if he needed money beyond 
the ordinary revenues of the Crown he had to ask for it, and 
that it could only properly be granted by the local or national 
community. It is also obvious, if only from the provisions 
of the Ordinance of 1381, that the kings had often exceeded 
their constitutional rights and had imposed and levied taxes 
by their own authority. It is possible that we can find an 
illustration of this in an ordinance issued by John I. in 1360 
on his return from captivity in England, when with the advice 
of his Council, and no other body or persons are mentioned, 
he imposed a tax upon all sales throughout the Languedoyl.® 
We may perhaps conjectiire that the Crown might have 
justified itself for its action under the terms of an ordinance 
of Louis X. addressed to Xormandy in 1315. Louis lecognised 

* ‘ Becueil.’ vol. vi. 207 (p. 630). * ‘ Ordonnances,’ vol. viii. (p. 67.) 

* Id., vol. vi. iSt (p. 734). * Id., vol. viii. p, 289. 

* Id., vol. vi. 214 (p. 769). • ‘ Becueil,' vol. v. 310 (p. 108, 9). 
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without reserve that he was not entitled to impose tallages, 
exactions, subventions, or impositions on the people of Nor- 
mandy beyond the “redditus communes et servitia nobis 
debita,” but he added an important qualification — ^that is, 
“ nisi evidens utilitas vel emergens necessitas id exposcat.” ^ 

This does not, however, affect the fact that it was recog- 
nised in France throughout the fourteenth century as clearly 
as in England and Spain that taxes could not be imposed 
without the consent of the community. 

We have not yet, however, exhausted the subject of the 
development of the representative system in France. We 
have still to observe that as in England and in Spain the 
representative bodies sometimes claimed a share in the 
control not only of taxation, but also of administration, as 
we should now call it. 

We cannot here enter into any detailed discussion of what 
may be called the constitutional crisis in France of the years 
1366-1368 : this has indeed been described by many historians. 
We must, however, for our purpose draw attention to some 
aspects of it, and the first point to which we must draw 
attention is the claim of the Estates not merely to make grants 
to the Crown, but to control the expenditure of these grants. 
The first example we have found of this is in the proceedings 
of an assembly of the prelates, barons, and communities of 
Anjou and Maine in July 1366. Alter protesting that aids 
were not to be levied without their consent, they proceeded 
to appoint a Commission of two bishops, two nobles, and two 
burgesses, who were to appoint persons to collect the aid, 
and to whom the collectors were to render account ; and, not 
satisfied with this, the money thus raised was appropriated 
to the defence of the country, and was only to be spent 
(distribute et convertie) with the consent and advice of the 
six commissioners.* 

These principles — control of levy, appropriation, and control 
of expenditure — are the first and most fundamental aspects 
of the regulations laid down by the great lYeeting of the 

^ ' Beoueil,’ vol. iii. 476, 6 (p. 60). * * Beoueil/ vol. iv. 216, 1-4 (p. 706). 
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States Gtejieral of the Languedoyl in December of the same 
year, 1365. They also granted taxation on a large scale for 
one year, and they laid down the same conditions. They 
appointed a Commission of nine, three from each estate, to 
superintend the levy, and they appropriated the money to the 
purposes of the war ; in addition they provided that the 
estates should meet again on St Andrew’s Day in the following 
year to consider how the money had been spent, and, if they 
thought proper, to grant a new aid. The king, in his reply 
to the estates, promised that he would appoint proper persons 
to deal with the money with the counsel of the Commission 
of nine elected by the estates, and that that Commission was 
to sec the troops and only to pay the money for those who 
were actually present. Even this, however, did not represent 
the whole of the concessions made to the estates. The king 
assured them that no one should have power to call out the 
“ arridre ban ” of the kingdom except the king himself or 
his eldest son, and that he would do this with the advice of 
the members of the three estates, if he could conveniently 
meet them,^ 

The estates met again in March 1656, and, finding that 
the form of taxation authorised in 1555 had caused much 
discontent, imposed another.^ They met again in October 
1666, after the king had been taken prisoner by the English. 
They then complained of exaiitions and mi8appro])riation 
of subsidies, and demanded the removal of the evil coun- 
cillors of the Crown, and that the regent should appoint, 
with the advice of the estates, certain wise and notable men 
of the clergy, nobles, and burgesses, who should be constantly 
with him and advise him.® 

The estates of Languedoc met in September 1365 and 
voted a subsidy. AVhen they met again in February 1367 

* ■ Becueil,’ iv. 221, 1-7, 19 (pp. 738, amciens, loyaux, et mours, qui continu- 

767). elloment pres de l%.i fiisse&t, et par 

* ‘Recueil,’ vol. iv. 225 (p. 763). qui il se consoillast, et que rien par 

* ‘ Becueil,’ vol. iv. 232, 2 (p. 782) : les jeuues, simples et ignorants du faict 
" Qu’il eslout par le conseil des Trois du gouvemement d’un royaume et de 
Estate aucuns grands, sages et notables la justice il ne ordonnast.” 

du clerg6, des nobles et bourgeois. 
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they determined that the money which was raised was to be 
held by four treasurers whom they elected, and that the 
treasurers themselves should pay the soldiers and should 
render account of the expenditure, not to the royal officer, 
but to the estates ; and that the king and his “ locum tenens ” 
and his of&cers should have nothing to do with this. If they 
interfered, the treasurer of the estates was to notify the 
people, who would Ihen be at liberty to refuse to pay the 
subsidy. They also determined that the subsidy was only 
to be renewed by the estates, which should meet to consider 
this.^ 

It is noticeable that in the letter of the Dauphin of March 
1358 announcing his assumption of the office of regent, he 
says that he had doue this after mature deliberation with the 
members of the Council and other prelates, barons, and citizens 
of the great cities. He does not describe this as a “ States 
General,” but it seems reasonable to say that it had some 
kind of representative character.* 

In the States General which met at C'ompiegne in May 
1368 it was laid down that the subsidies and aids were to be 
administered by persons elected by the estates, and that the 
regent was to act in important matters only with the advice 
of three members of the Council.* The estates of Languedoc 
at their meeting in July 1368, in granting a subsidy for the 
ransom of King John, laid down regulations of the same 
kind as in 1357.* 

AVhen the reg<'ut had gained the upper hand it is true 
that he aimulled the condemnation and expulsion of the 
royal officials, which had been enacted by the earlier States 
General, but it should be observ^ed that he was careful to 
state that this was done after careful deliberation, “en la 


' ‘ Ordonnnnces,’ vol. ii. p. 99, &c. 

* * Reoueil,' vol. v. 268 (p. 1) : 

" Ck>jmne pa( rndbre ot grant delibora- 
tion quo nous avons eu avoo les gens 
du Grant Conseil de Monseigneur et 
de nous, et plusieurs autres preloz, 
barons, et bourgeois de bonnes villos 
du royaume de France, nous aions pris 


pour r6vident necessity et profit du dit 
royaume, le nom do Regent, et le 
gouvernement d’icelli, jusques & tant 
qu’il plaise & Dieu que Monseigneur 
puisse retoumer en icelli. . . . 

* ‘Reoueil,’ vol. ^v. 272, 411 (pp. 9 
and 14), 

* • Rocufiil,’ vol. V. 276, 1-6 (p. 28). 
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grant chanibre de parlement ^ Paris,” at which there were 
present not only the princes, prelates, and nobles, but also men 
of the “ great towns.” * 

It seems to us that it is a serious error to look upon the 
failure of the movements of 1355 to 1358 as implying that 
the representative system and its limitation of the arbitrary 
royal authority had ceased to be important in France. We 
shall presently consider its place in the fifteenth century in 
detail ; for the moment we have seen enough to recognise 
that its history in the fourteenth century is not indeed the 
same as that in England and Spain, but that it is at least 
closely parallel to it. 

It is not necessary to deal at length with the development 
of the representative system in England, for this has been 
fully treated by the constitutional historians like Bishop 
Stubbs, and, though it may be that some modification of this 
treatment is necessary in detail, its substantial correctness 
cannot be seriously impugned. It is only necessary from our 
point of view to put together a few illustrations of its character. 

We cannot, it seems to us, do better than begin by citing 
again the famous phrase of the revocation of the Ordinances 
of 1310-11 in the Parliament of 1322. Those things which 
are to be established for the kingdom and the people are to be 
discussed, agieed upon, and determined in Parliament by our 
lord the king with the assent of the prelates, counts, barons, 
and the commonalty of the kingdom, as had been the former 
custom.* We do not feel that it is necessary to enter into 
any account of the complex antecedents of this statement, 
for it seems to us to be important primarily as laying down 
shortly but distinctly the general principle which lay behind 
the whole constitutional development of the country. If 
these words may be taken as a general statement of the con- 


^ ‘ Becueil,' voL v. 291 (p. 68). tresteB, accordeea, establies, en x>arle- 

* ' Statutos of tho Boalm,' vol. i. mentz par notro seigneur le roip at par 

p. 169 (Cdward IJ-* 1322); ** Mas las I’aBsant das pralatz, countes at barouxUp 

chosas q*Brount & establirp . , . pour at la commuxialta du roialma ; auscint 

I’afitat du roialma at du people, soient come ad este aoustuma cea enarere." 
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stitutional position of the representative assembly, we can 
also find some very significant illustrations of the tendency 
of Parliament to claim a certain control over the administra- 
tion of government. 

In May 1341 the Commons appointed a Commission to 
audit the accounts of the royal officers who had received money 
for the king, and they demanded that for the future any 
vacant office was to be filled by the king with the consent of 
the magnates, and that those appointed were to be sworn 
in Parliament to obey the laws ; they even went so far as to 
demand that at the meeting of each Parliament these offices 
were to be taken “ into the hand ” of the king, and the Ministers 
were to be required to answer the complaints which might be 
made against them. If complaint was made against any 
Minister of any “ misprision,” “ et de ce soit attcint en Parle- 
ment,” he was to be deprived of his office and punished by 
the judgment of the peers.^ It is tnie that Edward III. in 
October revoked his consent to these measures, and that 
Parliament in 1343 formally annulled them,* but the demand 
remains of great significance. 

The proceedings of the Parliament of 1370 were of equal 
importance, as illustrating the tendencies of the times ; for 
it proceeded to a formal examination of the conduct of 
some of the king’s Ministers and agents ; Lord Latimer, the 
Chamberlain, was condemned to imprisonment and to be 
fined at the king’s discretion, and Parliament prayed the 
king to remove him from his office and from the Council ; 
and Eichard Lyons, one of the king’s agents, was condemned 
to imprisonment and forfeiture.® 

The Commons also demanded that the council of the king 
should be “ afforced ” with ten or twelve lords, prelates, and 
others, and that no important business should be done without 
the consent of all of these, or in the case of less important 
business, of at least four.^ 

^ Stubbs, * Constitutional History,’ ’ Stubbs, ‘Constitutional History,* 
vol. ii. pp. 387-391 (ed. 1877). vol. ui. pp. 428 acq. (od. 1877). 

’ ‘ Rolls of Parliament,’ vol. ii. pp. * ‘ Rolls of Parliament,’ vol. ii. 
126, 286 (Edward 111., 1341), aause p. 322 (Edward IIH, 1376), Clause 10 : 
38, Clause 41. “Item les oommimos considerant lea 
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It is not necessary to multiply illustrations of the develop- 
ment of the representative system in England, hut it should 
be observed how closely parallel this was to what we have 
already considered in relation to Castile and France. 


meschiefs la terro . , . pourquoi ila 
pTient, quo lo ConRoil, notro Soignour lo 
Boi, Boit cnfoTcez de Soigneurs do la 
Terro, Prelatz ot autrea, demurrer 
continuollement tanl quo au noinbre de 
dya ou xii. aolonc la vuluut6 du roi ; 
par maniAre tiollo, quo nulle groa 
boHoigne y paaao ou aoil delivru auna 
I’aasent et advia do louz; et autroa 
moyndroH boaoigiioa par I’ailvia ot 
asaent do eye ou quatro au moyna, 
aelonc co quo lo caa roquort. laaiat 
au moina, quo aix ou qiiafro dea tielx 
conaoillurs suiont coutinuolleinent reai- 


deutz du Conaeil du Boi, et notre 
SoignouT le roi entendant la dite 
requoate estre honuiablos et bieo 
profitables & luy ot & tout son royauxae, 
I’ttd obtroio. Pourvouz touteg voies, 
quo clianooller, trosoroo, ot gordoin do 
Privo Seal ot tous autrea officers du 
roi, purrant faire et eaploiter lee 
buaoignoB qui tourhent leurs offirea 
sanz la pi'6aenro dea ditz conseillera. 
lea queux le roi ad aaaignoz et aasignera 
de toinpa on tompa do tioux come lu_, 
plorra.” 
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CHAPTER VII. 

THE CONCEPTION OE POLITICAL UNITY IN EUROPE. 

The idea of a universal monarchy of the Western Christian 
world ceased to be effective in Europe generally after the 
break-up of the Carolingian emjnre ; and after the death of 
Frederick II. the empire was no longer ev(‘n th(^ greatest 
Power in Western Europe. There wer(‘, liowever, two coun- 
tries, Italy and Germany, where the empire was slill actually 
or potentially a power to be reckoned with, and in those 
countries at least the idea of a world inonarehy still survived. 

In Italy, aft(U’ th(^ d<*ath of Frt'deriok, there was no effective 
central control over the city states outside* of tht^ Neapolitan 
kingdom, and internecine conflicts in the towns gave occasion, 
even before the close of the tliirteenth century, to the rise of 
the tyrants. The majority of the cities, however, had not 
yet lost their freedom, the nobles had generally been deprived 
of power, and city hfo was still vigorous but tmbulont. In 
the ‘ Purgatorio ’ Dante thus apostrophises Italy : — 

“ Ahi serva Italia, di doloro ostello. 

Nave Bonza nocchiero in gmn temposta. 

Non donna di provincie, ma bordello ! 


Ed ora in te non stanno senza guorra 
Li vivi tuoi, e I’mi I’altro si rodo 
Di quei cho un inuro ed una fossa serra.” 

and he invited the German Emperor to come — 

“ Vieni, crudol, e vedi la pressura 
Do’ tuoi gentili, o cura lor rnagagno.”. 
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“ Ch^ le citt£i d'ltalia tutte piene 

Son di tiranni, ed un Marcel diventa 
Ogni villan ch© parteggiando viene.” 

Like Marsiglius of Padua a few years later, Dante attri- 
butes the blame for this largely to the Church : — 

“ Ahi gente, cho dovreati easer devota, 

E lasciar seder Cesaro in la sella, 

Se bone intend! ci6 die Dio ti nota ! 

Guarda come esta fiera e fatta fella, 

Per non essor corretta dagli sproni, 

Poi cho ponesti mano alia predella.” ^ 

Dante was himself a victim, and though in the ‘ Convivio ’ 
or in the * Do Monarchia ’ he may discuss Church and Empire 
^8 a philosopher, in the ‘ Commedia ’ ho shows his burning 
sense of wrongs inflicted because there was no peace nor 
justice in the country in the absence of a strong ruler standing 
above and aloof from local jealousies. 

Dante was by birth a member of a Guelf family which had 
suffered in the cause after the battle of Montaperti ; not one 
of the great houses, but not to be despised, even by such a 
haughty Ghibelline as Farinata degli Uberti. At thirty-five 
years of age he was elected one of the Priors. The Pope, 
Boniface VIII., summoned Charles of Valois to support him, 
especially in Tuscany and the Eomagna ; and Charles, once 
admitted to Florence, despite his vows of impartial justice, 
allowed the extreme party of the ;Neri to oust the Bianchi. 
Dante was one of the excluded party, and with others of his 
former associates in the Government he was condemned to 
death, and went into exile. For a short time Dante joined with 
other exiles, Guelf and Ghibelline, in attempts to force his way 
back to Florence ; but the attempts failed, and Dante, equally 
dissatisfied with both parties, ceased his efforts. Later on 
he refused to avail himself of opportunities for, pardon, on 
account of the indignities involved in making his submission 
to the Florentine Government.* He enthusiastically welcomed 

I Dante, ‘ Purgatorio,’ vi. * Epistola lx. 
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Henry VII. on his arrival in Italy in 1311 and looked for the 
condign punishment of Florence, * but Henry died in 1313 
■without taking the (jity. There is in the ‘ Oommedia ’ a 
magnificent testimony to Henry Vli., for whom a throne 
is set apart in heaven, where — 

“ Seder A Taliua, cho fia gia agosta, 

Dcll’alto Enrico, cli’ a drizzare Italia 
VerrA in prima die ella sia disposta.” ® 

There is not a lino in the ‘ Conunedia ’ to indicate that 
Dante had abandoned hope of the “ veltro,” the future 
emperor, who would come at a more opportune time to 
restore Dante’s bdov^'d Italy, th«‘ “ giardiuo dell’ impero.” 

Dante was not a merci th(‘orist, the false prophet of a dead 
empire. He had everylhiug in his experience to open his 
eyes t o the need of a strong ruler in Italy, to control a turbulent 
peopl<‘. It is easy for us now looking back to see that the 
time for a world monarchy was over ; but in Dante’s lifetime 
the I’apacy, in outward appearance at th('. height of its power, 
had Ix'on mast(*r(id by <he ruler of France, and now that the 
papacy had been so much weakened by J'hilip the Fair it 
was difficult to set limits to the power of a renovated Homan, 
empire. There was nothing intrinsically absurd in the vision 
of a great emperor ruling tlio world in temporal matters hand 
in hand with a reform(*d and chastened papacy governing 
in spiritual matters. 

The earliest statement of Dante’s political theories is con- 
tained in the ‘ Convivio,’ and was probably written not later 
than 130S. The ‘ Convivio ’ is a fragment, and Dante wrote 
only four out of the fifteen books ho had projected. In the 
last book of the ‘ Convivio ’ he discusses the question of 
what constitutes true nobility, and as he quotes and disagrees 
with the dictum on this subject of Frederick II., he digresses 
into the question of the nature of imperial authority. His 
two chaptets on the subject contain in a condensed form 
some of his arguments in the ‘ De Monarchia. ’ * Between 

^ Epistola V. * ‘ Paradiso,’ xxx. 

• Epistola vi. * Danto, ‘ Convivio,’ iv. 8, 

VOL. VI. n 
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the ‘ Convivio ’ and the ‘ De Monarchia ’ come his letters 
to the kings and other rulers of Italy, to the Florentines, 
and to Henry VII., written in connection with Henry’s 
expedition to Italy, The last of his political letters was 
addressed, to the Italian cardinals, some time (probably early) 
during the long interregnum between the death of Clement V. 
and the election of John XXII. 

Beferences to the empire and the papacy occur throughout 
the ‘ Commedia.’ In the first canto of the ‘ Inferno,’ Virgil, 
the poet of the empire, is sent to guide Dante through hell 
and purgatory, and it is not till they arrive at the terrestrial 
paradise that he leaves him in the charge of Beatrice. The 
thirtieth canto of the ‘ I'aradiso ’ ends with the stem de- 
nunciation by Beatrice of Clement V. : — 

“ E fia profolto nel foro divino 
Allora tal, cho iialeao e cojierto 
Non andorii con lui per un cainmmo. 

Ma poco poi Sara do Dio sofferto 
Nel santo oflizio ; cli’ei sara’ detruso 
La’ dove yimon mago e per suo merto 
E farli quel d’Anagna entrar pifi giuso.” ^ 

While Dante makes no attempt in the ‘ Commedia ’ to 
moderate his language in order to conciliate his opponents, 
there is a studied moderation in the ‘ De Monarchia,’ which 
would fit in well with an attempt on his nart A to write a 
defence of the emp ire, and a,n asHerti on of its complete freedom, 
on^e temporal side, from papal control][ without exasperating 
tEe Curia. ' ’ ^ ^ 

/ According to Dante, man’s end is twofold, in the first place 
happiness in this life, consisting in the imchecked develop- 
ment of his special “ virtus.” The other end of man is to 
secure the happiness of life eternal, to which man can only 
at(|iin by the help of the divine light. ^ Inasmuch, however, 

^ ‘ Paradiso,’ Canto xxx., 142-148. ot por torrofetren Pa^cUsum figuratur ; 

* ' De Monarchia,’ iii. 16: "Duos et boatitudinem vitao ^ternae, quae 

igitur fines Frovidentia ilia inenarra- conaistit in fruitione divini aspectus ad 

bills homini proposuit intendendos ; quam propria virtus ascendere non po- 

beatitudinem scilicet huius vitae, qucte test, nisi lumine divino adiuta, quae per 

in oporatione propriaa virtutis consistit, Poradisum coelestem intelligi datur.” 
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as man’s happiness in this life is in some measure ordered 
for immortal felicity the emperor, who provides for man’s 
temporal welfare, should show Peter that reverence which is 
due from a first-bom son to his father, so that illuminated 
by the light of paternal favour he may the better rule this 
world, to whose government he has been appointed by God, 
to whom are subject all things alike, temporal and spiritual.^ 
Dante points out that just as nature produces the thumb 
for one purpose and the whole hand for another and so on, 
in like manner we come finally to an end for which God has 
created the whole human race. Now the special capacity of 
man is apprehension by means of the potential (“ possibilis ”) 
intellect, and to make this capacity operative, many men are 
needed, for the work could not be done by one man or by 
some limited association of men. The function juoper to the 
human race is to put into operation tht* whole of tliis capacity, 
not only for speculation but also for action. And just as each' 
individual requires peace and quietness if he is to attain 
to perfection in knowledge (prudeiilia) and in wisdom, so 
too it is peace that enables the human race as a whole best 
to achieve its almost divine work. Universal p(*ace is thus 
the best of those things which are ordered for our happiness. 

We have it on the authority of the great philosopher 
in his Politics, and we can also prove that when several, 
things are ordered for one end, one of them must direct the 
others. This is true of the home, of the village, and so on, 
up to the kingdom, and it applies also to the whole human 
race, since it also is ordered to one end. It is therefore clear 
that a monarchy or empire is necessary foF the wellbeing of 
the wo^ — ' 

‘TJante gives other reasons for holding that the whole 


1 ‘ De Monarchia,’ iii. 16 : “ Quae qui- 
dem venias ultimoe quaostioni^ non 
sic stricte recipii^da oat, ut Romanus 
princepa in aliquo Romano Fontifiui non 
aubiaceat ; quum mortalia iuta folicitaa 
quodammodo ad immortalem felici- 
tatem ordinetur. Ilia igitur revorentia 
Caesar utatur ad Petrum, qua priiuo- 


genituB filius dobeat uti ad patrem ; ut 
luce paternae gratiae illustratus, vir- 
tuosius orbom terrae iriadiot, oui ab 
lllo solo praofectus est qui eat omnium 
Bpintuahum et teinporoUum guber- 
nator." 

* ' Do Monarobia,’ i. 3-7. 
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human raco should hi*- under one ruler ; as, for instance, that 
it is the puri)ose, of (Jod that every created being should 
be in the divines likeness, so far as his nature will permit, 
and that therefore the liutnan race is best dispos(}d when it 
is most like 1o God ; and as the essene-e of unity (“ vera ratio 
'unius ’') is in the Deity, it is likest Him when it is most one, 
and this can only be wh<‘n it is subj<*<it to on<* ruler (“princeps ”). 
Wherovor disimtes occur a judge is riupiired, and as disputes 
are possible, wheue there* are riihus not subji'ct to one another, 
it is necessary to havt* a third jxTSon ^\'ilh an am 7 )ler juris- 
diction who includes both in his go\(TnTueiii. A monarch 
is necessary for th«‘ whoh* world. world is best ordered 

when justice* is most powerful, and this eiiu only be* when it 
is under a nionareh, wlio is more powi'rfnl than any oth(‘r 
ruler and can thus most ejbethely do jiistiee. lie is also 
free from greed, Hu* eliief enemy of justice, ivs there is nothing 
left for him to <I(‘sire. lie is also in closer eonneetion in every 
resjicet with liis sul(je< hs than any other ruier, for thi'ir rela- 
tions with their subjects are oni.v ]>artial. Moreoviu, other 
riih'rs deriie their ]»ower from tin* monarch, while tin* monarch 
has his ])ower o\v*r tin* subji'ct.s diree.lly and jirior to all 
others. The monarch, therefore, being closer to his subjects 
than any other ruh'r will beyond all o11n*r.s seek their good. 
That the monareli ha.s more 7 )ower than anyume else to do 
justice is clear, for he can liavi* no enemicH.^ 

The huiuaii v.iee is also at its best Avhen it is most free, and 
this aeeonling to Dante is aindher argument in favour of mon- 
archy, for it is under a nionareh that it is must fr(*e. Freedom 
is the greatest gift conferred by God on man, and as only 
that is free nliieli <*^ist.s for its o-wui sake, it can only' be attained 
under a moiiiirehy' ; for it is only luider a monarchy that 
pe^^e^t('d forms of gitvenuncul can be correeted, and the 
monarch, who beyond all others loves mankind, although 
the master as regards the means, is the s»T\ant of all as ri'gards 
the end of his government.'^ Dante is careful to* explain that 

• Id,, i. 8i 10, 11. Jloi- ofil imini/ostuni, si prmripium 

• Id., I. 13: “ Et humanuin genus, pnteat libertatis. Propler quod seien- 

potissinie liboruni, optiino so habot. duiu ost, quod primum principium 
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nations, kingdoms, and states have their o-wn special con- 
ditions, which ought to ho regulated hy special laws. It is 
only as regards things which are oommon to all, that men 
should be governed by the on(‘, ruler.^ 

In concluding his arguments to show that a monarch is 
required for the wellbeing of the world, Dante sees them 
confirmed by the. state of the world whi'n the Son of God 
became man. At no other time since the fall of our first 
parents was the whole world at peace, as was the case under 
the perfect monarcliy of “ divas Augustus.” ^ 


uostmo liboiinliK I'sl liberti^H arbitrii, 
qUQtnniuHi hjibenl in orn, in iiifclli ( lii 
vero . . . iloriiin manifcBl uiu 

osse pote.st, quod ha‘'<5 liborlas, sive 
priiicipium hoc tolius libcrlnl ia no-trao, 
ost maximuiu douuiii humautiu jiftlunio 
n lien ('nllntuni , . . quiii por ipsum 
lii(! folicitumur iit hoitnnos, jbt 
ipsum ivlilh folicitamur ut l)ii. Quod 
f!i ifnofti, quiB oril qui huinariuin (!('iius 
optinm HO ImbiTO non dicaf, quum 
poiiHHunc ho<. piincijiio p(>.^ri{ uti ? 
Sod oxinloiiH aiib mnnarcha, ivl pnlis- 
simo libururu. J'ro/ilei- quoil scioiicliuii, 
quod illud c«t liboruiii tpiod hiui.u't ot 
non nltorius praOa ost . . . IJtums 
huinanuin, solum imjioruidn inoiinri ha, 
Bui el. non uJlrrin.s gruti.i es( ; tunc 
oniin Solum poli(.int’ iliriRunlurobliquao, 
domocrutiouo Hcilicol, oll^archinu iilquo 
tyrannidos, quae in si'Tvi'utom coRunt 
Ronus Immanuin. . . . lliuc euiiu 
patel, quod quanivis ron.ul siM> Rex 
rrsjjoetu vino sint (luiuini aliosum ; 
roHpoctii aiiloni (oi'iuini, iiliornni min- 
istri sunt, el maximo Mmiarcba, qui 
jniniatcr omnium jitocuI dubio hal)en- 
dus est." 

' Id., i. 14: “ I’roptor quod advor- 
londum sane quod qiiuni dicilur, 
liumanum genus potest rogi per luium 
Kupiemum I’^in^pom, non sic intolli- 
gondum est, m iniuiina iuclicia cuius- 
uumque municipii ab illo uno immediato 
prodirc possint ■ quum el iam leges muni- 
eipales quandoque deficiaiit, ot opus 
habeant directivo, ut patet per Philoso- 


phnm in quinto ad Nirhomochum, 
(TTitiKLiav cominendantcm. Habent 
namquo nationos, rogna ot eivitates 
inter so propriolatos, quas legibus dif- 
Icrentibus rogulari oporlol. . . . Sed siu 
inteiligondum esl, ut humanuiu genus 
so<Hmdnm .sna comjnunia., tpao omnibus 
eompotnnl , ab t'o rogatur, ot commxmi 
rogula gubornolur ad pacom. Quam 
qunleni regiiliim, sivo logom, particu* 
Ihfi-h jjriiu'ijii's iib eo rocipore debont, 
tivnquam intolloct us prucliuus ad con- 
clusionc'iu openvl i\ am rcripit maiurom 
proposilioiiom al) mlolloclu spociilativo 
. . . Kt hoe non solum possibilo ost uni, 
nod nocesso obI ab uno proi'odoro, ut 
omnis eonfusio dc prineipiis univer- 
salibus niifcratur.” 

“ Td., i. Hi; ‘‘ Rill ionibuB omnibus 
supra posilis, oxporionlia memorabilis 
atioslaliu. ; slalus videlicet illius mor- 
taliuni, qunm Dei Kilius in ualutem 
knininis bominem adsumpturus, vol 
eij)oe1n\il, vel cpium voluit ipse 
disposuil. Natti si iv lapsu primoruia 
parontum, qui divert ieulum fuit totius 
iKMlrue deviutiuniu, dispoaitioiies hom- 
inum ot teinpuro reculamus ; non iii- 
voniemus nisi sub divo Augusto Mon- 
archa, oxistonte Monorchia porfecta, 
mundum undiquo fuisse quietum. 

• . . (Sinco then) O genus humanum ! 
quantis procollis otque iacturie, 
quantisque nauiragiis ogitari te necesse 
est, dum bellua multorum capitum 
factum, in divorsa conans." 
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Dante devotes the second hook of the ‘ De Monaxchia ’ to 
proving tha.t the Boman people acquired lawfully the empire 
over all mankind. At one time, like many others, he be- 
lieved that they had gained it unlawfully by violence. Later 
on the conviction was forced on him by most manifest signs 
that they owed the “ imperitun ” to divine providence. He 
now deplored the grievous sight of kings and princes, agreeing 
only in this, to oppose their Lord and His anointed, the 
Eoman Prince.^ Dante accordingly sought to prove by 
divine authority, and by the light of human reason, that the 
Boman empire existed “ de jure.” ® During its progress the 
Eoman empire was supi)orted by miracles which showed it 
was willed by (lod, and consequently that it was “ de jure.” ® 
The Eomans showed in their liistory their devotion to the 
common good of the Ee})ublio, and therefore to what was 
just ; they gave the world universal peace and liberty, 
land it has been well said that the Eoman empire sprang 
jfrom the fount of religion (“ de fonte nascitur pietatis”). 
He gives a number of instances of the devotion to the 
common good of Eoman citizens, such as Cincinnatus, the 
Decii, Fabricius. and others.* Nature always acts with a 
view to its final goal, and this cannot be attained by one 
man working alone, but only by a multitude ordained for 
divers operations. There are not only individuals but also 
whole nations Avith an aptitude for government, while other 
nations are only fit to be subjects and to serve, and for such 
it is not only expedients but just that they should be ruled. 


^ U., ii. 1 : “ Admirabur equidem 
aliquando, UoTnanum pojmlum in 
Orbe tcrraruni sino ullii rosistentin 
fuiase praefoclnin , qnuiii laiiuni anpc'r- 
fii'iolitor intuons, jllnni nnllo mre, 
sod nrinorum tatiliiinmodo vinlonlm, 
oblinuisao nrbiOnbnr. Sod postquain 
meduUitus uoulus moniin inilxi, ct 
per efficacissima signa divinam provi- 
dentiajn hoc efiocisso oognovi, admira- 
tione cedente, derisivs guaedam super- 
venit dospeotio, quum gontes noverim 
contra Romani populi proeemiuenliaiu 
fremuisBe, quvun videam populoa vana 


modiluntoa, ut ipso Bulobnm, quum 
iii'supor dulonin, Regoa et Frincipes in 
iioe vitio concordantoH, ut ndversentur 
Domino sun, et unico suo Romano 
priucipi. I’ropter quod derisive, non 
sine dolore qnodiim, cum illo clamare 
possum pro populo glorioso et pro 
Caesnre, qui pro Principo Cooli clama- 
bat . ‘ Quare fremur.'upt gentos, et 
populi moditati sunt inania.’ ” 

* Id., ii. 1 . 

* Id., ii. 4. 

* Id., ii. 6. 
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even under compulsion.^ Now clearly the Eomans were the 
people ordained by nature for command. That this was the 
judgment of God appears clear from the fact that it was the 
iBoman people which prevailed when all were striving for the 
1 empire of the world. Dante appeals to history for evidence 
of this. Among other witnesses Luke, the scribe of Christ, 
writes that “ there wont out an edict from Augustus that 
the whole world should be enrolled,” thus showing that the 
Komans at that time held universal sway.® This empire was 
acquired as in single combat by the ordeal of battle, and 
whatever is so acquired is rightly acquired, for it is obtained 
by divine judgment.® 

The ‘ Commedia ’ breathes the same spirit in every reference 
to the empire, from the beginning of the ‘ Inferno ’ right 
through to the vision of the throne set apart for Henry VII. 
in the empyrean. Dante’s guide through hell and purgatory 
is Virgil, the great poet of the empire. In limbo we find 
Caesar, “ Cesare armato con gli occhi grifagni,” and many 
of his great predecessors in Roman story Ulysses and Diomed 
groan in the flames for the ixorse, “ che fe’ la porta Ond’ usci 
de’ Komani il gcntil seme.”® One of the lowest subdivisions 
of the ‘ Inferno ’ is named after the Q’rojan traitor Antenor,® 
and in the very lowest depths of all Judas Iscariot has as 
his fellow sufferers Brutus and Cassius, the murderers of 
Julius Caesar.^ 

In the ‘ Purgatorio ’ we have the magnificent lines, partly 
quoted above, in which Dante deplores the fate of Italy 

I enslaved and full of woes, because it has no omperor to guide 
it, and ho attacks the “ German Albert *’ and his father 
Eudolf for neglecting Italy, the garden of the empire.® 

In the sixteenth canto Dante places in the mouth of a 
Lombard (Marco Lombardo) a violent attack on the papacy 
for combining the temporal with the spiritual power.® In 
another canto we are told how the good Titus, with the help 

1 Id.;ii. 7. • Id. id., 32. 

* Id., ii. 9, ’ Id. id., 34. 

* Id., ii. 10. ' Id., Purgatorio, vi. 76. 

* * Commedia,’ Inferno, 4. * Id. id., xvi. 46. 

• Id. id., 26. 
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of the Deity, revenged the treachery of Judas. ^ Finally, in 
the earthly paradise, on the summit of the mountain of 
purgatory, we have the symbolical vision of Christ, Tinder the 
form of a gryphon. W<* cannot enter into details of the vision 
and its symbolical meaning, but it shows bow throughout 
this canto Dante has constantly in mind the empire and its 
importance to the world in connection with the divine scheme 
for its wellbeing. 2 The last canto of the ‘ Faradiso ' shows no 
change in Dante’s concept ion of the importance of the empire 
in the government of this ■world. One of the first human 
beings on whom Dante sets eyes in heaven is (Jonstance : — 

“ ('lie del .scfondo veiito di SuHVe 
g('n<‘r<> il ler/o, e rullimti jiosstmza," 


the wife of Henry VI. and the molh(‘r of Frederielv II.® This 
is in the circle of tli.‘ moon. In tlx- next cireUs that of Mercury, 
Justinian sets forth the juaises of the Koman empire and of 
its great exjiloits, and tells how under Augustus it gave peace 
to the whole world, so that the gates of tin* temple of Janus 
were closed. lie refers to the great crime done under Tiberius 
and to the vengeance* on the Jews under Titus. He tells of 
Charlemagne and how he saved the Church from the Lom- 
bards. The Guelfs and Ghibellines sin a'ike, the one party 
by its 0])positioTi to the empire and the other by seeking to 
annex it to a faction ; by their sins thtiy are the cause of the 
ills of Italy In the sphere of Jupiter the spirits, before Dante 
leaves, form tlu'msehes into the shape of an eagle’s head 
and neck (the Uonian symbol),® and the eagle tells how 
Constantim* now knows how grievously the world has 
suffered froni his well-intentioned act (the donation).® 

There is om* more reference to tlx* c'lnpire when Dante, 
still accompanied by Heatrice, has reached the empyrean, 
the heaven which is piu’c light, where h(‘ sees the whole com- 
pany of heaven, and where th(*re is ncith(‘r fgr nor near. 
Beatrice points out to our poet the gi'eat throne reserved for 


^ Id. id., xxi. 

* Id. id., xxxii. 

* Id., ‘ Faradiso,' iii. 


* Id. id., vi. 

* Id. id., xviii. 

* Id. id., XX. 
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the exalted Henry, who will come to govern Italy before it 
is ready for his rule. The Pope, on the other hand, his secret 
and open opponent, will shortly thereafter be thrust down 
where Simon Magus has his place.’ Thus we find in the 
‘ Comujcdia ’ from first to last the same exalted view of the 
empire as in the ' Convivio ’ and in ‘ De Monarchia,’ and 
|throughout it is the one government that can s(»cure justice 
rand liberty, and th(Tewi1h peace. 

But the emperor was to be iw» mert* faineant. In his letter 
to the Florentines he warns them of the dreadful consequences 
if they do not, submit to f.lie Roman I’rimie, and reminds 
th(‘ra of th(‘ d(‘struotion by Frederick I. of Spoleto and 
Milan, and he prophesi<*s that their city will b(^ taken, the 
greater part of the inhabitants slain or made prisoners, and 
that they will endur(! the same sufferings for their perfidy as 
fh(* glorious city of Saguntum boro voluntarily in its faithful 
struggle for liberty. The guardian of the Roman state, the 

divus,” and triumphant Henry has come thirsting not for 
his own but th<‘ j)ublic weal.- 

Similarly in his lei ter addressed to tin* princes and rulers 
of Italy, Hante gives them th<i glorious news of the coming 
of Henry, who will rcdease Italy from bondage and show 
mercy to all who seek it, while avenging tht» crimes of back- 
sliders. He calls on them not only to arise, but to stand 
in awe, before one whose waters they drink, on whose 
seas they sail, and who possess whatever they hold, by 
virtue of his law. 'Phe Roman Princ^' is predestined 
by God.® 


^ Id. id., XXX. : 

In quel gran soggio, a cho tu gli oi-chi 
tioni 

Por la corona die gia’ v'd su po.sta, 
Prima dio tu a quusle nozzo coni, 
Sedera I’alma, dio da giu ago.sla. 
Doll’ alto A/rigo, di'a drizzare 

Italia 0 

* 

Verrii in prima die olla da dieposts. 
La cioca cupidigia die vi ammalia, 
Sinuli’ fatti v’ha al fantolino, 

Che muor di fame e caccia via la 
belia ; 


E fia profotto nol foro divino 
Allora tal, die paloHO e coporto 
Non andorii con lui por un cammino. 

Ma poco pui bare de Dio soHorto 
Nd sariio oifizio ; ch’ei sar& 
detriiso 

La dovo Simon mago u’ per buo 
morto, 

E far& quel d'Anagna entrar piu 
giuso." 

’ Id., Ep. vi. 

* Id., Ep. V. 
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Danto throughout his ■writings 'treats the empire of his 
time as one with the old Roman empire, divinely conferred 
on the Romans on account of their capacity for righteousness. 
Of Rome ho says that he firmly holds that the very stones 
of its walls are worthy of reverence, and that the ground on 
which she is built is excellent beyond all that man can utter. ^ 
lAs regards the German electors, he looked on them as merely 
(the heralds of the divine providence.® 

Dante devotes tlie tliird book of the ' De Monarchia ’ to 
proving that the emperor receives his power directly from 
God, and that the Church is not qualified to exercise temporal 
power. There were three class(‘.s with whom ho had to deal 
in proving that the emperor did not derive his power from the 
Church. First came the Pop{‘, and certain of the clergy and 
others, whom ho boUeved to be moved entirely by zeal 
and not by xuido. Next came those influenced by 
greed, and last of all the Docretalists, who maintained that 
the traditions of the Church wore the foundations of the faith.® 
He contends that the temporal power does not derive its 
being, nor its authority, from the spiritual, though it operates 
more efficiently when aided by the light of grace imparted 
on earth by the blessing of the supreme Pontiff.* It is un- 
necessary to follow Danto in his answers to the ordinary 
arguments on behalf of the Church, such as that the sun repre- 
sents the Church, and the moon, ■with its borrowed light, the 
empire.® As regards Constantine’s donation, he does not 
dispute the historical fact, but maintains it was invalid, as 
no one has the right as holder of an office to do things incon- 
sistent with that office (“ contra illud officium ”). •^Constantine 
had no power to make such a gift, and the Church had no 
authority to receive it, for it was inconsistent with the express 
commands in the Gospels that the Church should not possess 
gold and silver. This would not, however, prevent the 
emperor from granting a patrimony to the Church, so long 
as he retained “the superior dominion.” The Pope might 

* Id. id., iii. 4. 

* Id. id., iii. 4. See also following 
chapters for other common arguments. 


^ Id., ‘ Convivio,’ iv. 6. 

* Id., ‘ De Hon.,’ iii. 16. 

* Id. id., iii. 3. 
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also receive gifts, not as a proprietor but as a steward on behalf 
of the poor.^ 

Thus Dante derives the temporal power directly from God 
and not, as we have already said, from the Church, 
'which has not even the right to exercise such power, but the 
very last words of the ‘ De Monarchia ’ are a warning to the 
temporal ruler to show such reverence to Peter as is due 
from the first-born to his father, so that enlightened by 
this paternal grace he may better rule the world, over 
which he has been set by God, who is the supreme Euler of 
all things, spiritual and temporal.^ 

Dante’s conception of the need of a universal monarchy 
arose, no doubt, primarily from the lamentable political 
condition of Italy, the violent intestine quarrels in the cities, 
and the continual conflicts between these, but it also had 
reference to the need of some system of international peaca 
for JEurope. It has bem contended by Professor Ercole in 
an important and Ji'arned work that, w'hile Dante urges with 
such eloquence the need of the universal empire to give 
justice and peace to the world, he does not conceive of this 
authority as implying a continual interference with the 
internal laws and conditions of particular states; as indeed 
is indicated in a passage of the ‘ De Monarchia,’ which we 
have cited.® Professor Ercole has also drawn attention to 
some very iiiqiortant passages in Engt'lbert of Admont’s 
work, ‘ De Ortu et Fine Eomani Imperii,’ which seem to express 
the same conception.* lli* also points out that while Bartolus 
maintained the independence or autonomy of the great Italian 
cities as being “ universitatos superiorein non recognoscentes,” 
when his position is more closely examined we find that he 
thought of the imperial authority as still continuing, not as 
exercising a direct control over those and other states, but 
as a supra-n%fional power whose function it was to maintain 
justice and’peace in the world.® 

^ Id. id., ill. 10. Althusio,’ pp. 134-137. 

« Id. id., iii. 16. ' • Id. id., pp. 131-134. 

' F. Ercole. 'Da Bartolo ^1* * Id. id., pp. 118-130. 
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Dante was not then alone in the fourteenth century in the 
^oncoption of some system of authority and order which 
should give peace to tlie world, and it is this which gives 
some real interest to th(* work of Pierre Dubois’ ‘ De Recupera- 
tiono Terrae Sanctae.’ There is indoc'd in this much which 


is fantastic and much wliich merely expresses the national 
ambition of some l<Yene]imen ; but at the same time there is 


not a little which is signilicant.’ 

Dubois had not indeed anything of the imaginative magni- 
ficence of th<‘. great ])0(‘t : h(‘ was a man of pedestrian and 
even in some resp(>ets of confu.s(*d mind, but, in some ways 
at l(‘ast, his coiujc])! icms w(‘r«‘ p<'rha])S nearer to the actual 
conditions of the time than those of Dante. 


The nominal subject of the work is th(* rc'covery of the 
Holy Land from the infidel ; but this is only a starting-point 
for the e\x)r('ssi(»n of the urg('nt ne<‘d of T)eae.e among the 
Christian ])('ople, vho wi-re obedient/ to Jtome,^ Obedient, 
that is, in .spiritual things, not in temporal, for, as in the 
controversial paniphlels of the conflict betw(>en Dnniface VIII. 
and Philip the Fair, he denounces the* attempt of Home to 
ass<Tt a tem])oral authority over thi* I’k'('nch kingdom.® 

We shall return presently to the (lue.stion of tin' creation of 
a univt*rsal authority which should maintain peace among 
Christian people. Tu th<‘ meantiim* w(‘ must observe what 
Dubois says about th(>, causes of the divisions and conflicts 
in Europe. The pndates of the Chm’ch and the Pope himself 
were, in Dubois’ opinion, among the principal causes of these ; 
and it is to the Poptj that Dubois specially addresses himself. 
He begs him to consider how many and how great have been 
the wars in wliich he has been involved for the defence of the 
patrimony of St Peter.* He therefore suggests that the 
Pope should divest himsoK of the charge of his temporal 
dominions, and, wrliile retaining the right to the revenues 
derived from them, should hand them over to some king 

* For a careful discuspion of the date Schorion und Boiufaz VIII.’ 
end authorehip of this work, wo • P. Dubois’ ‘ De Kecuperatione 
should refer to the edition by C. V. Terrae Sanctue,’ 3. 

Langlois, and to B. Scholz, ‘ Die * Id. id., iii. 

Publizistik zur Zeit Philipps des * Id. id., 33. 
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or prince to ho held in a perpetual “ amphiteosis.” If he would 
do this ho would not be the cause of war and of men’s deaths, 
but would be able to give himself to prayer and contempla- 
tion and the can* of spiritual things.^ He proposes that the 
bishops and abbots should do the same, that they should 
resign th(dr f('.udal domains and riiceive iu their place a fixed 
revenue. “ 

This may S(fom very (ixtravagant, bill it should be remem- 
bered that a proposal of much the same* kind had been made 
by Puschal II., in his n<‘gotiations about the Investiture 
question with the Eiiq)eror Henry V'. in nil, wilh regard 
to the feudal domain of th(* }>i.sho 2 )s ; and it is clear that 
while th(i j)ro]io,sal was then r<*pudiat<*d by Ihe bislioi)S, there 
had been de.voted churchmen like G<‘rholi of lieichorsbeTg who 
felt that fhere was much to commend such proposals.® 

1^0 doubt when Dubois speaks of tin* Pope surrendering his 
tem])oral dominions to soin(* king, he was really thinking 
of the King of Frauct*, as indeed he makes plain in a later 
chaiiter.'^ It would seem that there* is sonu*. evidence that 
such a proposal had actually been made by Phili]) HI. to 
Po})e Gregory X. in 127.‘j,* and such a proposal inP'lligible 
in view of Ihe iVngevin oticupation of the Sicilian kingdoms, 
which Wiii’e liefs of the 2 )aj)acy. 

We return to Dubois' proposals for the cu'ation of some 
system for the establishnu nt. and maint(*nauee of pcsacc* among 
the Catholic jMioples of Euroi)e. In order to do this hi* pro- 
])oses that a Comicil should be called togethf*r, and that thi* 


^ T<1. id., 40: ‘‘Quo roformatio 
status pruptc'r has finos tiilitpr Uovolis- 
simo postulotur, vidolipot quud sum- 
inus puutifox, qui pircii luaximani 
spirit uulium ruram phirimum est 
honcratus et oocupatus, ita quud 
sine spiritualium projudicio roginuni 
Buurum temporalium sufllcionter viicarc 
non posse croditu^inspoctis quo super 
fructibus, provhulibus ot oxitibus, 
imponsis doductis, ot honoribu.s sulilis, 
ad ipsuin pervoniro sibiquo romancro 
coasueverunt, alicui magno regi sou 
principi, vel aliquibus, tradonlur in 


pprpptuam amphilpo.sin." 

Td. id., 40 and 50. 

* Cf. vol. iv. part iv. cliap. 3. 

* Id. id.. Ill : “ Verisimllo plurimuin 
est, quod dominus pupa, puerris spclutis 
soeundum inodos prPi;fi‘iplos,et rogiiiiiiio 
suorum toinppraliuiu, po.sspssiono ot 
disirioliono, pro pert a aimu.i pensiouo 
j>prpotuQ domino regi Franciao oom- 
mi.'.sis, per fratres .suos et lilies, prout 
oxpedire vidcrit, gubernaiuli.spotGrit ? ” 

‘ Cf. Nolo by M. Lanplois on p. 48 
of his oditiou. 
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Tring should invite the Pope to secure an agreement among 
the princes and prelates for the establishment of a Court 
to which the complaints of those who said that they had been 
injured might be referred. The Council should appoint a 
body of wise and competent men, who should in their turn 
appoint three clerical and three lay judges to inquire into 
and deal with these com^daints. If either party were not 
satisfied with thc'ir decision the judges should transmit the 
case and th(*ir judgment to the supreme Pontiff, to be amended 
or confirmed by him.^ Uubois also juoposes that obedience 
to these judgm('nts should be enforc(‘d by coercive measures, 
to be applied if nc'cessary by th(‘ other states. ^ 

These are far-reaching proposals, but they are not unin- 
telligible' und(‘r the conditions of those times. Th(^ conception 
of a General Council, which should re])res('nt all Christendom 
for spiritual purposes, was familiar to the .Middle Ages, and 
was about to receive a great development in the fourteenth 
century ; and it is therefore intelligible that men might 
oonc(‘ive of such a Council as a body which (jould also be used 
for the settlement of political disputes. is also true that 
both Innocent III. and Poniface Vlll. had actually inter- 
vened in the disputes between England and France. But 


’ Id. id., 3 : “ Coiivoputo ooncilio, 
proptor ordiiiom salutis Ti'nt' Suuotao, 
Bumma roguliti expt'ricucia petore 
poterit por doiaiiium pajiam, priiicipOB 
et prelalob c-oiu'oi'dari et stutai laltter 
quod quibusr-uuquo dicoiitibiiM se passos 
iuiurias soundum legos ot consuotudines 
regnorum et regionuui, per nidicos in ois 
BiatutoB, et ubi statuti non biint, in- 
frascripto mixlo btatueiidoa, fiat cele- 
riun quam solituin est iuHliciao cum- 
plementum. Nullus catholicus currat 
6kl arnia, nullus sanguinom baptiza- 
tonun efiundat.” 

Id. id., 12 : “ Bcspoiideri potost quod 
concilium statuat arbitros roligiusoe ad 
alioa eligendos viros prudontes et 
expertes ac fidelea, qui jurati tree 
judices prelates et tres alios pro 
utraque parte, locupletos, ot tales 


quod sit verisimilo ipsos non posse 
corrumpi amoro, odio, timore, concu- 
piscontia, vel alias : qui conveuientes in 
loco ad hoc aplLore, iurati strictissime, 
datis antequain convoniant articulos 
potitiunum ot dofeiisorum singulorum, 
Bummario ct do plono, rojoctis primo 
supcrllms ot ineptis, testes et instru- 
ment a recipiaiit, diligenlissime exami 
nent. ... Si altera pars de ipsorum 
sonteneia non est contonta ipsi iudioes 
pro omni lite processus cum sentenciis 
mittunt ad apostolicam sodem, per 
summum poulificom, pro tempore 
oxisteutom, oiueiidaqdas et mutandas, 
proui. ot si iustum fuerit ; vel si non, 
salubriler ad perpetuam roi memoriom 
ronbrinandas et in crouicis sanote 
Komane ecclesie inregistrandas.” 

’ Id. id., 4, 5. 
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certainly both Philip Anguatns and Philip the Fair had very 
emphatically and successfully refused to allow any such 
official action on the part of the Pope ; and it is certainly 
remarkable that Dubois, who had, as wc have seen, repudiated 
very emphatically the real or supposed claim of Boniface VIII. 
to temporal superiority, should have been prepared to recog- 
nise the Papal See as the final arbitrator in international 
political disputes.^ 

It is difficult to judge what importance exactly we can 
attach to this work, but it seems reasonable to us that when 
we put it beside that of Dante and of Bartolus and of 
Engelbert of Adinont, it receives a new signilicance. It seems 
clear to us that the general trend of nu'discval society was 
towards the disintegration of political unity in the West 
and the development of the independent political societies of 
modem Europe ; but the conception of a larger political 
unity was not wholly lost, and we in the modern world are 
only taking up again the necessary task of civilisation. 


* Cl. vol. V. pp. 103-171 ; p. 387. 
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CHAPTER VIII. 

SUMMARY OF THE POLITICAL THEORY OF THE 
FOURTEENTH CENTURY. 

We have ench'avouTod io set out the political principles of 
Western Eurojie in tlie foiir(<“en1h century as ‘‘xpressed 
the writers whom we may call ])olilieal tliinkers or theorists, 
as implied or exfm'ssed in constitutional documents and 
practice, and as set out by the Civilians. It is, we think, 
clear that the conceptions of the political thinkers were, 
apeakinfj broadly, closely related to constitutional practice, 
while those of the ( ’i vilians were not., and t-hat thus the latter 
had little intluenco on the development of political conceptions 
in the fourteenth centairy in Northern and Westt'rn Europe. 

There was indeed no diil'erence between the theorists and 
th<' Civilians oji tin* (piest ion of the source of political authority ; 
they were all ajjn'Cd that ])oli(ical au1.hority was derived from 
the community, fiom Cod indeed ultimately, but from God 
through the community. There is no t.race in the Civilians, 
any more than in tin* ot.her political writers, with the excep- 
tion o.f WyclilVe, of that fautastie ori(*ntalism of Gregory the 
Great, which had ])ractieally died out. in tin* Middle Ages, but 
was revived in th(* sixt.«‘t*Jit.h and seventeenth centuries, the 
theory of what is iraditionally called tin* Divine Right of Kings. 
The community, th<i uuivt*rsitas, the populus was the im- 
' mediate source of aU political authority. v. 

There were, however, also profound differences between 
the Civilians and the iwlitical theorists itnd constitutional 
practice of Western Europe. 
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We have pointed ont in previous volumes that, as it seems 
to us, the fundamental political conception of the Middle 
Ages was that of the supremacy of law, and that law was 
primarily the custom which expressed the habit of life of the 
community — habit and custom rather than deliberate will. 
This conception continues to have an important place in the 
fourteenth century. When, however, as perhaps in the ninth 
century, and certainly in the thirteenth, the rapid develop- 
ment of mediaeval civilisation made something like direct 
legislation sometimes necessary, this was conceived of as 
expressing the consent and will of the whole community. 
This is the principle which was normally expressed in the 
fourteenth century in the constitutional methods of Western 
Europe and in the political theory. 

It is here that w'e find the first important divergence 
between the Civilians and the nonnal mediaoval conceptions and 
practice. The Civilians of the fourteenth century, as wo have 
said, always and frankly recognised that the original lawgiver 
was the community, and that, whatever was the authority of 
the prince, it was from ihe community that he derived it, but 
they also, and nal.urally, for they were interpreting the 
“ Corpus Juris Civilis,” cone<*ive of the community as having 
transferred its authority to the prince. To them therefore 
the prince had become the legislator, the source of law ; 
and it is impossible to overrate the importance of the appear- 
ance of this conception, not indeed in relation to the four- 
teenth century, but to later periods. 

We must not, however, imagine that the Civilians wore 
thoroughgoing in their affirmation of this. As wo have 
pointed out at length in earlier volumes, while some of the 
Civilians of the twelfth and thii’teenfh centuries held that 
the Bioman people had transferred their authority to the 
emperor so completely that even their custom had ceased to 
have any legislative authority, others maintained that this 
was not so*, ■•the people had indeed given their authority to 
the prince, but they could resume it, and their custom still 
made and abrogated law.^ 

I Cf. val. ii. part i. chap. 7 ; vo]. v. part i. chap. 0, pp. 664-667. 

VOL. VI. T 
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In the fourteenth century, as far as we can judge, the 
most important Civilians, while refusing to allow that the 
people possessed the formal legislative aulhority, seem to 
allow that their custom still made and unmade law.^ 

The second divergence is equally, i)erhaps even more, 
important. The prince, no doubt, in the political constitution 
and theory of the Middle Ages, was the head of the corn- 
. munity, and had his share, a very imi)ortant one, in making 
■ the law ; but his authority was a limited one. He was limited 
by the law, by the custom and habit oi life of the community ; 
the property and xx'rsons of the members of the community 
were not subject to his arbitrarj' authority, but were protected 
by the law. This primdph* evidently was generally main- 
tained in the fmu'teenth c<‘nlury. 

To the Civilians the prince was normally the source of the 
law, and, no doubt, mainly because' he was the source of the 
law, he was thought of as being above it. Th(‘y were indeed 
I)erplexed by an apparenti inconsisit'ucy in the texts of the 
Roman law books. In some of these the lu'ince was described 
as “ legibus solutus.” (We do not, (»f courB<', here or elsewlu're, 
pretend to interpret the original meaning of these words.) In 
other plac<'s, and especially in the famous words of ‘ Cod. i., 
14, 4,’ the juince axtpears as saying that it was seemly that 
he should acknowledge that he was bound by the law : “ Digna 
vox maiestate regnautis legibus alligatum se principem 
proflteri.” (Again we are not interpreting the original meaning.) 
The Ci^dliaus weje indeed i)erplexed, but, on the whole, they 
tended in th<* fourteenth century to the judgment, that while 
the prince was not formally bound by the law, he should 
habitually rcsiwct it. It is in this connection that the 
distinction, perliai)S incidental rather than deliberate, made 
by Baldus between the ordinary and the absolute power of 
the prince is signifle-ant. 

Here then we have a revolutionary conception intruded into 
the system of medisBval life and thought. It must', however, be 
observed that we find in the Civilians of the fourteenth century 
two princiifies which in a considerable measure modified 

1 Of. pp. 10.19. 
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their tendency to think of the prince as possessing an authority 
unlimited by law. In the first place, they recognised that the 
prince might enter into contractual relations with his subjects, 
and that such contracts were binding upon him. As Baldus 
says, God had subjected the law to the prince but not contracts ; 
by these he was bound. It ap^iears to us from the context 
of many of these statements that their primary reference was 
to treaties which various emjierors had made with cities 
in Italy, but the princijJe is stated in g<*ntTal terms, and 
sometimes is related t o the contractual system of feudal law. 
The Civilians were also clear that the extra-legal powers of the 
prince do not entitle him to deal at his pleasure with private 
property ; he cannot do tliis “ de iure,” whatever he might 
do “ de facto.” 

There is, however, another aspect of the political theory 
of the fourteenth century where we (ind, rather unexpectedly, 
that some of the Civilians were in agreement with the theorists. 
This is the luinciple that in th<‘ last resort it was lawful for 
the commimitiy to resist and even to depose the unjust and 
tyrannical prince. This was affirmed by Marsilius of l*adua, 
by William of Occam, by the author of the ‘ Somnium Viridarii,’ 
and is cited as the opinion of great jurists by Leopold of 
Babenberg ; and the century ended with the deposition of 
Eichard II . There was indeed nothing new in this ; as we 
hope we have made clear in former volumes, it was the normal 
principle of the Middle Ages that resistance to unlawful 
authority, and even the deposition of tyrannical princes, was 
legitimate.^ It is, however, interesting to observe that some 
at least of the Civilians, notably Bartolus, Joannes Faber and 
Jacobus Butrigarius, seem clearly to maintain that in the 
last resort subjects might lawfully resist and even depose 
an unjust and tyrannical ruler. 

We have ’^alt at some length with the political opinions 
of the Civilians, for we are in this volume concerned 
with the question how far we can trace in these centuries 

Cf. vol. V. part u chaps. 7, 8. 
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the he ginning a of that conception of the absolute authority 
of the prince which is characteristic of the seTenteenth 
century. It is, however, evident that there is very little 
trace of this in the fourteenth century outside of the 
Civilians, and there is very little to indicate that these 
exercised any great practical influence on the political theory 
and institutions of the time outside of Italy.^ 

It seems to us that in the fourteenth century political 
theory continued to be very much the same as that of the 
thirteenth, while the constitutional forms and methods 
represented the more or less normal development of those 
which the political genius of the Middle Ages had slowly 
created. 


' Wo wish, howGvor, to draw tho 
attention of atndontH of Folilion to the 
very interesting anti iniportafit studies 
by ProfosBor F. lircolo, primarily on 
UortoluB, but also on tho relations bo- 
twoen tho politienl thuories of Italian 
and French Civilians with regard to 


the Frcncli King ns posbosbing in liis 
own country all tho powers of tho 
Emperor. These studies, originally 
puhlibhed in various Iloviows in 1915 
and 1917, arc now rupubhshed, along 
v.ith others, in the volume entitled 
‘ Da liartolo all’ Althusio.’ 
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CHAPTER I. 

THE SOURCE AND AUTHORITY OF LAW. CONSTI- 
TUTIONAL PRACTICE AND THEORY. 

We again begin with the consideration of this subject, for it 
seems to us dear that in the fourteenth century as in the 
Middle Ages the ijriuciplc that the authority of law was 
derived from the community, and that the law was supreme, 
not only over subjects but over rulers, was still the foundation 
of all the normal political thought of Western Europe. We 
have now to enquire how far this principle continued to 
prevail in the fifteenth century. 

It appears to us tliat some of the best illustrations of the 
constitutional conceptions of the fifteenth century are to be 
found in the proceedings of the Cortes of Castile and Leon. i 

Juan II. had, apparently, at the Cortes of Paleneia in 1431, 
repudiated the constitutional provisions of the Cortes of 
Bribiesca (1387), by which laws were not to be aiinull(‘d except 
by ordinances made in CorL'S, and royal Briefs contrary to the 
laws were^o be disregarded.^ At Valladolid, liowevor, in 

* Cortes iii. 9, 10, p. Ill (ralencia, derogo, o ospocialmonto las loyes que 
1431); “Non embargantes qualos dizoii quclas cartas dadas contra ley 
quier leyea lucres et dorechos ordina- o fueno n derocho douon sor obedosfidna 
mientos e conalituciones . . . ca en e non conplidaa, aunque contengan 
quanto desto atanna yo lo abrogo e qualea quier clausulas deiogatorias, e 
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1440, the Cortes asked the King to give orders that any Briefs 
issued in his name, which were contrary to the laws, should be 
disregarded, and the King assented.^ A more detailed state- 
ment of this constitutional principle was made at Valladolid 
in 1442. The Cortes complained that the King (Juan II.) 
was pennitting Briefs to be issued which contained “ non 
obstante ” clauses, and in which he appeared as issuing com- 
mands “ of his certain knowledge and absolute royal power,” 
and they request that such extravagant phrases should not 
appear in the royal Briefs, and that if they did so appear, the 
^efs should be held as null and void, and that the secretary 
who inserted them should be deprived of his office. The 
Kin g replied that the law made at Bribiesca should be 
observed, and that it was his will to command that in all cases 
between “ partes e privadas personas ” justice should be done 
according to law, notwithstanding any Briefs which con- 
tained abrogations or dispensations, general or particular, 
professing that they were issued “ proprio motu,” and with 
certain knowledge, and by the King’s absolute power ; and 
he ordered that none of his secretaries were to issue Briefs 
containing such extravagant phrases, on pain of losing their 
offices, and that if they did so, such Briefs should have no 
force. 2 


quelas Ioy(>B o fucroe. o dorochoB o 
ordinamiontoB non puedon sor rrono- 
cadoB saluo por Cortes. 

Cf. p. 6. 

^ Corteaiii. 16, 14 (Valladolid, 144U) ; 
“ FazemoB avnostra nauy alia sennoiia 
. . . doB poticioiies ... la Bocuudu, 
que mande quo on caeo quo Boan dados 
cartas o sobro cartas do vueslra nlleza 
o se deu de aqui adelaiito motu pioprio 
o a inston^ia de otras pornonas quulos 
quier en rreuocarniento o on quobranta- 
miento delas cosas sobro diuhas por 
vueBtra Bennoria rrospondidas, o cn 
algunt amenguamiento dolas por pri- 
mera e segunda o tercera jusion o mas, 
o con qualoB quier clausulos doroga- 
torias que enelloB bo contengan, que 
Bean obedea^idaB e non complidas sin 


pena alguna dolos quoins non cunplieren, 
e loB que por vertud dollas fueron 
enplazadoB non scan tenudos de seguir 
loB emplazamienl OB, e que por ello non 
incurran en pona alguna. . . . Aesto 
voB rrospondo ... on caso que sean 
dadas mis cartas o Bobre cartas . . . en 
rreuocarniento o on quebromionto dolas 
cosas BUBO dictias por mi rrespoiididas, 
o on algunt amcnjpjamieiito dellas per 
primera e spgundii o tercera jusion o mas 
con qualoB quior claunsulas derogato- 
riaR que en olla Be contengan, que sean 
obedos^idas e non coikopdas bin pena 
alguna delos quolaa non conplieron.’’ 

» Cortes hi. 16, 11 (Valladolid, 1442) : 
•* Otrosy muy erceUente rroy e sennor 
por quanto enlas cortaa que emanan de 
vueetra alteza se ponen muchas ex- 
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The same principle was affirmed in the Cortes at Valladolid 
in 1461 ^ ; and soon after the accession of Henry lY. we find 
the Cortes at Cordova in 1465 requesting that nothing should 
be done contrary to the laws and ordinances of the former 
kings, unless those had been revoked by the Cortes on the 
supplication of the representatives of the Kingdom.® 

It is clear that the Cortes of Castile and Leon in the fifteenth 


orbitancias de derecho, enlaa qualea ae 
dize, non obatantea loyes o ordlnamien- 
tos e otros derechoa, que ae cunpla e faga 
lo que vuestra sennoria manda, e quolo 
manda de cierta eciencia e aabiduria e 
poderio rreal abaoluto, e que rrovoca e 
casaa e annulla loa dichaa loyea quo 
contra aquello fazon o fazor pueden, por 
lo qual non apiouechan a vueatra 
meroet fazer leyea nin orderanan^aa 
puea eata oupoderio del que ordena laa 
dichaa oartaa rreuocar a quellaa. Por 
ende muy virtuoso rrey e aonnor, aup- 
plicanios avucstra sennoria quo lo plega 
quelaa tales oxorbitanoias non ne 
pongan onlas dichas cartas, e quol quier 
secretario o escrivano de camera quelas 
pusiore, por oao mesino fecho sea faNo 
e prinado del dicho oflicio, e quulas tales 
cartas non scan conplidaa o scan nin- 
gunas o de iiingunt valor. 

A o&to VOS rrespondo quo uii niorcet 
e voluntad es de luandar e mando qtio 
se guards onesta parto la ley do Briui- 
esca foclia por el Itoy Don Juan mi 
avuelo . . . que fabla en osta rrazon, 
en quol quier oosa quo sea o tanga ontro 
partes e priuadas personas, non em- 
bargante que sobro cllo so di seguuda 
jusion nin olras qualos quier cartas, u 
sobro cartas con qualos qui<'r penas e 
clausulas dorogatorias o otras firmozas 
o abrogafiones et dorogafiones o dis- 
pensafiones gonoralos o espo^iales, o 
aunque quo sjj^digan prof odor de mi 
proprio motu o 9icrta s^iencia o poderio 
rreal abaoluto, por que syn embargo de 
todo olio ; toda via es mi mer9et e volun- 
tad quela justifia doresca, e soa guar- 
dado enteramente su dereobo acada uuo 


e non rres^iba agraio nin perjuyeio 
alguno en su juati^ia, para lo qual 
mando o ordono que ningund mi 
aegretorio o escriuano de camera non 
sea osado de poner onlas tales nin aeme- 
jantoB cartas exorbitan^ias nin clausulas 
dorogatorias, nin abroga^iones nin dero- 
ga^iones de leyes nin fueroa nin derechoa 
nin ordinamientos nin desta mi ley lun 
dela dicha ley de Briuiesca. nin pongan 
enollas que progedon nin las yo do de mi 
proprio motu, nin do mi cierta (ien^ia 
nin de mi podere rreal abaoluto . . . e 
el earrivano que firmare o librore contra 
oato qual quier carta o aluala o preuil- 
logio quo cayga enla pena dela dicha ley 
de Briuiusca, que manda que pierda el 
oficio o quela tale carta o alcuala o pre- 
uillcgio on quanto ala tal exorbita9ion 
o abrogation o derogation o otra qual 
quier coaa que contenga por donde 
be quite el derecho o justicia dela parte, 
non vala nin aya fuerta nin vigor alguno 
bien asy commo si nunca fuose dado nin 
ganado.” 

» Id., iii. 20, 1 3. 

* Id., iii. 22, 21 (Cordoba, 1466) : 
“ Suplicamos a vuestra merted quele 
plega mandar o ordinor que todas e 
quales quier leyos e ordonamientos 
quol os rroyos pasados dioren a vuestras 
tibdades o villas, quo sean usadas o 
quardadas commo sy nuevamento 
f ueson ordenados, o que contra ellaa non 
pueda ser alogado que on algund tiempo 
no fuoren usadas e guardadaa, aaluo 
contra aquellas que fuoren rrevooadaa 
por Cortes a suplicaciones delos pro- 
ouradores del rreyno.” 
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century maintained as strictly as those of the fourteenth, 
that the law was not the expression of the mere will of the 
King, but that, while it was the King’s law, it required also the 
authority of the great men and of the representatives of the 
cities. The proper form of legislation is well illustrated in the 
first clause of the proceedings of the Cortes at Madrid in 1435. 
They refer to the laws and ordinances made by the King at 
Zamora, with the advice and consent of the great men of ihe 
Council, and of the procurators of the cities and villas of his 
kingdom.^ We shall return to the nature and authority of the 
fortes in a later chapter, but we think we have said enough 
to make clear the constitutional conception of the source and 
authority of law in Castile and Leon in the fifteenth century. 

When wo turn to the German Empire it is hardly necessary 
to say anything about the constitutional principles of legis- 
lation. We have, however, a very interesting and important 
general treatment of the source and nature of the authority 
of law by Cardinal I^^icolas of Cusa, one of the most important 
thinkers of the fifteenth century. 

In the Preface to the third Book of his treatise, ‘ De Con- 
cordantia Catholica,’ he says that legislation belongs properly 
to those who are boimd by the law, or to the greater part of 
them ; for that which concerns all should be approved by aU, 
and' a man cannot excuse his disobedience to the law when he 
himself has made it. How much better it is that the Common- 
wealth should be ruled by laws than even by the best man 
or King ; as Aristotle had said, when the laws arc not supreme 
there is no “ Politia.” The Prince must therefore rule 
according to the laws, and is supreme only with respect to 


* Id., iii. 12, 1 (Madrid, 143S) : 
“ Muy alto eemior, bien sabe vucatra 
alteza como en las leyes o ordinamientos 
que vuestra seimoria fizo en la fibdod 
do 9&mora . . • con acuerdo e consojo 
delos grandes e muy honorrados sen- 
Qores del vuestro muy alto consejo, e 
con loB procuradores delas cibdades e 


villas de vuostros rrognos que se acaes- 
f ioren onel dicho ayuntamiento, vuestra 
morced fizo o ordon6 ciertas leyes o 
ordenan^as para bien pro comun e 
buen rregimiento e gouerna^ion dela 
vuestra justi^ia e dela rrepublica delos 
vuestros rregnoe e sonnorias." 

Cf. Id., iii. 14, 1. 
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those matters which are not clearly defined by the laws. Any 
form of government, therefore, is just and “ temperatus ” 
whether Monarchical or Aristocratic, or controlled by all the 
citizens, if it is directed to the common good, and is in accord- 
ance with the will of the subjects ; but it is “ intemperatus ” 
when it is directed to the good of the ruler, and is contrary to 
the will of the subjects.^ 

In another place Kicolas says that it is the general opinion 
of all experienced men that the power of making the laws of 
the Eoman people could be taken away from the Emperor, as 
it was from the Eoman people that he received this power. 
And, in yet another place, while he admits that the King has 
the right to interpret and to dispense with the law in doubtful 
cases, for the public good and to secure justice, he insists that 
this does not mean that he can annul the law without that 


* Nicolas of Cusa : ‘ De Coucor- 

dantia Catholioa,' III., Preface (p. 3S4) : 
“ Legis autem lafio, per ooa omnea 
qiii per earn stringi debent, aut majorom 
partem, eliorum eloctiono fieri debet ; 
quoniam ad commune conferre debet. 
Et quod omnes tangit, ab omnibus 
approbari debot : et communis do- 
finitio, ox omnium consensu, uut 
majoris partis, solum elicitur. Nec pot- 
est expusalio de obodientia Icgura sibi 
tunc locum vondicare, quando quisque 
sibi ipsi legem condidit : non ost onim 
bona dispositio, bene leges poni, non 
obedire autem, ut dicit Aristoteles, 
quarto Politicorum, Cap. 7. Est 
itaque etiam oorum interpretori, quor- 
um condore. His eium logibus regnum 
gubemaro necesse est ; amare enim et 
obedire omnibus insunt. Quare etiam 
melius pro republics oxtitit, logibus 
quam optirao viri rogi, ut ex intentione 
tertio Politicae, 9 Cap., hoc Aristo- 
teles porquirons concludit, ac 1. liho- 
torice Cap. l.^Ubi enim non prin- 
cipantur leges ibi non est politia, ut 
quarto Politicae 4 Cap. Btatui autem 
oportet leges cum gravitate magna, ao 
digestae multum per prudeniiam, longa 


experientia suffultam, ut, secundo 
Politicae 2 Cap. dicitur. Oportet dein- 
eeps principantes esse pro legum 
observationo, quos primo secundum 
ipsas leges dorainare oportet. . . . Et 
quanquam socundum leges princops 
dominare dobeot ; tamon quia de his 
Ost dominus de quibus secundum leges 
nihit dicitur cortitudinaliter, ut tertio 
Politicoo Cap. 6., idoo oportet eum esse 
prudentom, ut tertio Politicae Cap. 
secundo, et quint o Ethicorum tractatu 
do justitia, ut opikoisare recto valeat 
por diroctionem legis ubi deficit propter 
particulare. Et tunc ipse omnis prin- 
cipatuB, sive Munarchicus per unum, 
sive Aristocraticus plurium sapientum, 
sive PoUticuB omnium civium simul, et 
cujuslibet secundum suum gradum, 
quando secundum voluntatem sub- 
jectorum oxistit , ad communem tendons 
utilitatem, temperatus et justus dicitur, 
ut haoc por Aristotolem tertio et 
quarto Politicorum. Si autem praeter 
voluntatem subjoctorum, ad propriutn 
tendons utilitatem principatus existit, 
intemperatus exist it, ut tertio Foliti- 
eorum capite quinto.’’ 



138 


FIFTEENTH OBNTUET. 


[PABT n. 


counsel with which it was issued, but only that he can declare 
the “ ratio legis ” in relation to some particular case.^ We 
shall have occasion to discuss the principles of Nicolas of Cusa 
when we deal with the position of the ruler, and the source 
of his authority, but in the meanwhile it is important to 
observe that he is clear and emphatic in asserting that the 
authority of the law is derived from the community, and 
that it is the law which should be supreme, and not the 
Prince ; his authority is related properly to those matters 
which are not determined by the law. 


If we turn now to Prance, it must be acknowledged that it is 
difficult to find much direct evidence in the constitutional 
documents, about the theory of legislation. As we shall see 
later, we have a great deal of information about the representa- 
tive assemblies of the whole kingdom, the States General, 
and the Estates of the various provinces, and the authority 
which they claimed or possessed, but we have not found 
much direct evidence about the formal methods of legislation. 

, There is, however, one great legislative enactment, about the 
method of which we have direct evidence, that is the Ordon- 
nance establishing the now military organisation of the 
“ Gens d’Armes.” 

This Ordonnance was issued by the King at a meeting of the 
States Gieneral at Orleans in 1439, after representations made to 
the King by the members of all the three Estates of the King- 
dom ; and it was made with the deliberation and “ advis ” of 
the Princes of the Blood Itoyal, many Prelates and great 
Lords, and of the nobles and the men of the good cities. 

We are not hero properly concerned with the purpose and 
details of the Ordonnance, it is sufficient to notice its general 


Id. id., iii. 4 (p. 361) : “ Et hoc cst 
commune omnium pcriCoruni dictum, 
potestatem condendi leges pupuli 
Romani ab imperatore tollore poshc, 
quoniam ab ipais poteatatem babat." 

Id. id., iii. 12 ; " £t licet rex dia- 
pensare aut interpretare, nihilominua, 
ipaam sic oonditam legem, in dubiie 
oocurrentibua, pro bono publico, et ad 


Rnem juatitiae, posait, per iirit'iKiav 
virtutem : tamon hoc auo mode, aicut 
in Romano pontifico ot caiionibua supra 
dirtum eet, intolligi d^et. Non quod 
rex toUere legem sic editam posait 
absque Concilio, quae cum Concilio 
edita eat, sed declarare rationem legia 
in occurrente caau. 
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character. Its immediate purpose was the disbandment of 
the companies of soldiers raised by many different persons, and 
the substitution for these of a body of soldiers raised by the 
command of the King, and under the command of officers 
appointed by the King. Its ostensible object, and no doubt a 
real one, was the prevention of the pillage of the people of 
France by the creation of a body of disciplined troops under the 
control of the Crown. We cannot here deal with the results of 
the creation of what was apparently intended to be a perma- 
nent royal military force. We are here concerned to observe 
that this highly important statute was issued by the King, 
not simply on his own authority, but after a meeting of, 
and representations from the States General.^ 

While, however, we may not be able to find many clear 
illustrations of the forms of legislation in France in the 
fifteenth century, we have, in the works of John Gerson, at one 
time Chancellor of the University of Paris, and the most im- 
portant representative of tlie French Church at the Council of 
Constance, some very important statements of his conception 


* ‘ Ordonnances,' vol. xiii. p. 306. 
Orleans, Nov. 2, 1430 : “ Pour obvier 
ot donner remdde A faire cesser les 
grands excez ot pillories faitos ot coin- 
mises per les gone do guerro, qui par 
longtomps onL voacue et vivont sur lo 
peuple sans ordre do juslice, ainsi quo 
bion ail long a osld dit o roinonB(r6 
an Boi par les geus des Irois estats de 
son Koyautno, do pr6sont estant 
asBomblez on colte villo d’Orleans : le 
Eoi par I’advis ot d61ibi^ralion dos 
Seigneurs do sun sang . . . phisiours 
prSlats et aulros seigneurs notables, 
barons ot autros, gens d’6gliso, nobles 
et gens des bonnes villos, considorant la 
pauvretfi, oppression ot destruction, do 
son peuplo ainsi dStruit ot fuullie par 
lesdits pillerios . . . ot u’c«t pas son 
intention do los g^js tolerer, nu soustenir 
on aucune ntanidre, inais on co, bon 
ordre ot provision y ostre mis et don- 
ndes, par le moyen et aide do Dieu nostro 
CrSateur, a faict, constitu^, ordonnd et 
OBtabliz, fait et ostablit pour loi et edict 


g6n6rnl, perpetuol o non revocable, par 
forme do i’ragmaliquo Sanction, les 
ddicts. Inis, statuts, o ordonnances qui 
s’ensuyvent. 

(1) Premi6romoit. Pour co qua 
grands miiltiludos de capitaines co sont 
mis sus de lour auctorit4 ot ont as. 
soinblc grand nombre de gens d’armes ot 
do traict, sans cong6 ot license du Roi, 
dont grands maux et inconveniens sent 
advoims, lo roi vuulant bon ordre et 
discipline etre mises au fait de la guerre, 
ot restraindre teillcs voyes, a OTdonn6 
quo certain nombre de Capitaines de 
gens d’armes et do traict, sera ordonnd 
pour la conduite de la guerre, les quels 
capitaines seront nummoz e esleuz par 
lo Jtoi, prudens et sagos gens ; et a 
chacun capitaine sera baillti certain 
nombre do gens qui par lui seront esleuz 
de fait ou otlico do capitaine de gens 
d'armos et do guerre ; et leur deffend 
de plus eux nommer no porter le nom de 
capitaine, sur les poiues cy — aprds 
declar^es.” 
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of the source and authority of law, and the relation of the King 
of France to it. 

In the Tract entitled ‘ Eegulae Moralis ’ we find him re- 
stating the important doctrine of Gratian that law is not 
instituted until it is promulgated, and that it has no force 
unless it is approved by the custom of those who are concerned 
(moribus utentium).^ The same principle is repeated in a Tract, 
‘ Liber de Via Spirituali Animae,’ and Gerson points out that 
this means that the people have much authority in making and 
abrogating laws.* 

More important, however, are Gerson’s statements about the 
relation of the King to the Law when established. In the 
Treatise ‘ Le I'otestate Ecclesiastica,’ he enumerates the 
forms of Government, which, according to Aristotle, are good, 
and ho describes them all, the monarchy, the aristocracy, and 
the “ Politia,” as ruling according to Law.® In another place 
he says that the King of France had created the “ Parlement,” 
and did not hesitate to submit to its judgment.* In yet 
another place he maintains that even the King cannot slay 
any man except by process of law.® And again, in terms 


' Qerson : ‘ llogulae Moralis,’ Opera, 
vol. i., Port 11., col. 10: “Lex non 
instituitur nisi etiam proniulgatur, 
nequo vigorem habot nisi cum moribus 
utontium approbatur.*' 

* Id. : ‘ Liber de Via Spiritual! 

Animao,’ Opera, vol. ii. part ii. col. 
209 ; “ Proeterea positura ost in 

tlocretis di iv. (G rati an Decretum 
I). 4) quod leges instituuntur cum 
promulgantur, flrniauiur rum mori- 
bus utentiiim approbanlur. Igitur 
per orgumentum a conlrario sensu : 
si moribus utentium noquaquain appro- 
baiitur, illae nullum habont firmamen- 
turn, et ita populus liabot multum in 
sua potestate daro robur legibus aut 
toUore, praesortim ab initio. 

' Id., ‘ De Potestate Ecelesiastica,’ 
Opera, vol. i. part i., Consideratio 
xiii. col. 138: “ Doscribitur regnum 
quod est politia sub uno bono. 
Vel expressius quod est congrogatio 


commuiiitatis perfectao sub uno, secun- 
dum leges Buas bonas pro ropublica 
. . - Doscribitur aristocratia quod est 
politia sub paucis bonis, vel expressius 
quod est congregatio communitatis 
porfectae sub paucis bonis republicao 
per leges suas principoliter intenden- 
libuB, ut senatus. Describitur politia 
appropriate nomine seu Timocratia 
quod est congregatio communitatis 
porfectao sub plurimis utilitati rei- 
publicae per leges suas prinoipaliter 
intendentibus. 

* Id., ‘ Sermo pro viagio Regis 
Romanerum,’ Opera, vol. i. part i. 
col. 152 : “ Ubi rox instituit parla- 
mentum, a que iudioar6 non refugit.” 

* Id., ‘ Summa ,^iu8dem contra 
Mag. loannem Parisienem,’ Opera, 
vol. i. part i. rol. 309 : “ Siout est 
rex, qui quidem non posset sine iuris 
ordine, non monitum, non vooatum, 
non conviotum interfioeie.” 
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which remind ns of Bracton, Gerson urges upon every Prince 
and Prelate that even if he is said to be legibus solutus,” he 
should follow the example of Jesus, who accepted the Law of 
Circumcision, and shoiild submit to the laws which he had 
made, both as an example to his subjects, and as showing his 
reverence to God.^ 

We find that the same principle, of the relation of the King 
of France to the Courts of Law, is expressed by Gerson’s great 
contemporary, Peter d’Ailly, the Archbishop of Cambrai. In 
discussing the question whether the Pope should submit to the 
judgment of a General Council, and the saying “ Major non 
judicatur a minore,” he continues that this was not always 
true, for the King of France, who was “ major et superior ” in 
his kingdom, was frequently in certain cases judged by his own 
“ Parlement,” and judgment given against him.® 

We shall have more to say about Gerson’s conception of the 
nature of Kingship in a later chapter, but we think that his 
statements about the relation of the King of Franco to the law, 
and his great Court of Law', tlie Parlement of Paris, are very 
important. 

It is hardly necessary to sot out again the evidence as to the 
general constitutional principles of the source and authority 
of law in England in the fifteenth century.® We must, how- 
ever, consider briefly the treatment of this subject by Sir John 
Fortcscue, for his works are important not only in themselves, 
but as illustrating the continuity of political thought. We 
must not indeed assume that his judgments corresponded 

1 ‘ Sermo in die circumcisiones iii. cap. iv. col. 931 : “ Ad hanc 

Domini,’ Opera, vol. i. part i. col. autem rationem respondetur primo 
240, 41 : “ Ad apparontem gratiam quod major rationis, licet regulariter 

Dei in circumcisione humilie pneri sit vera, tamon quandoque fallit. 
lesu, piincepe et prolatus quilibet, et Nam Hex Franciae, qui est major et 
si dicatur solutua legibus, pati debet superior in toto regno saepo in aliquibus 
legem quam ipse tulerit, turn pro sub* casis judicatur, et contra oum fertur 
ditorum exem^o, turn pro reverentia sententia in suo Parliament o.” 
praestanda Deo, ut apparent gratia * Bishop Stubbs has discussed this 
Dei in eo, et non secularia desideria with great care in his ' Constitutional 
videantur dominari.” History.’ Cf. especially, vol. iii. edi- 

* Peter d’Ailly : *De Ecclesiae lion 1891, sections 364, 366, 430-441. 
et Cardinalium auctoritate,’ part 
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completely witli aU tlie actual conditions, in England or 
elsewhere, but it is even further from the historical reality to 
imagino that they express an eccentric opinion. 

We have three important treatises by Fortescue : ‘ De 
Natura Legis Naturae,’ ‘ De Laudibus Legis Angliae,’ and the 
* Governance (or Monarchy) of England,’ and they represent 
the same general princi])le8. 

Fortescue cites as from St Thomas Aquinas’ ‘ De Eegimine 
Principum,’ ii. 8, 19 (but this part of the work is not by St 
Thomas, but probably by Ptolemy of Lucca ^), and from 
Egidius Eomanus, the d(‘seription of the two forms of govern- 
ment, the “ dominium regale ” and the “ dominium poUticum.” 
The ruler who has the “ dominium regale ” governs according 
to laws which he has himself made, while the ruler who has the 
“ dominium jioliticum ” governs according to laws made by 
the citizens.® 

Fortescue, however, adds that there is a third form of 
“ dominium ” which is “ politicum et regale,” and he gives as 
an example of this, the Kingdom of England, where the King 
, cannot make laws without the consent of his three Estates, and 
the judges are bound by their oaths to give judgment according 
to the law of the land, even if the King were to command the 
contrary ; while on the other hand the people cannot make 
laws without the authority of the kings, who succeed each other 
by hereditary right.® 


‘ Cf. vol. V. p. 2t. 

' Fortescue, ‘ Ue Nature Legis 
Naturae,’ i. 10. 

' Id., ‘ De Natura Legis Natiuae,’ 
1 . 16 : “ Sed et tertium es.so Doii'iniuni 
non minus his dignitato et lauds, quod 
politicum ot regale uoininatur, nodum 
experiontia et vet crura liistoriis educo- 
mur, sed et dicti Sanct Tlioinae doc- 
trina edoctum csso cognoscimus. In 
regno namque Angliae roges sine 
trium Statuum regni illius consensu 
leges non condunt, nec subsidia iin- 
ponunt Bubditis suis ; sod et judices 
regni illius, ne ipsi contra leges terras, 
quamvis mandata principis ad con- 
trariam audierint, judicia roddant. 


omnes suis constringuntur sacramentis. 

Nuroquid tunc boc dominium politi- 
cum, id cst plurium dispensatione 
regulatus dici posset, verum etiam et 
regale dominium nominori mereatur, 
cum nec ipsi subditi sine regia auctori- 
tate logos condore vaJeant, et cum 
regnum illud, rogiao dignitati supposi- 
tum, per regos et eorum heredes suc- 
cessive bereditario jure possideatur, 
qualiier non possidentur dominia aliqua 
politico tantum rogulalj^.” 

Cf. for the position of the judges 
‘ De Laudibus Legum AngUae,’ 51 : 
“ J usticiarius isto inter cetera tunc 
jurabit, quod justiciam ministrabit 
indifierenter omnibus bominibus coram 
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Fortescue deals with this subject again in other terms in the 
treatise ‘ De Laudibus,’ and contrasts the character of English 
Constitutional Law with that of the Eoman Law, and its 
doctrine, “ Quod Principi placuit legis habit vigorom,” and 
with the “ Kegimen Begale ” of the King of France ^ ; and 
again, in the “ Governance of England,” where he suggests that 
the earliest kings possessed the “ Dominium Begale,” and that 
such a government might have been good under good Princes, 
but when men grew more civilised (inansuete) and more dis- 
posed to virtue, groat communities grew up such as that of 
those who came to England with Brutus, and incorporated 
and united themselves into a realm which should be governed 
by such laws as they should agree upon.® 


We have thus so far found nothing to suggest that the 
conception of the source and authority of law was different in 
the fifteenth century from that of the fourteenth century. 
The law proceeded from the Prince, no doubt, but it was from 
the Prince acting with the community. We have indeed 
observed in the proceedings of the Cortes of Castile and Leon 
reference to the use by the kings of such phrases as “ motu 
proprio,” or '' of his certain knowledge and absolute power,” 
but we have also seen that the Cortes emphatically and 
repeatedly protested against the use of such extravagant 
phrases, and that the kings repeatedly agreed that they were 
not to be used in the royal Briefs. The lawj not the. King, 
was supreme. 


eo placitantibus, inimicis ot aniicis, 
neo sic facere differot etiamsi rex per 
literas suas, aut oretenus, contrarium 
jusserit.” 

Of. for relation of Parliament to legis- 
lation, ‘ De Laudibus,' 18. 

^ Id., ‘ Do Laudibus,’ 9, 34. 

‘ Id., Governance of England II. : 
“ But afterwards when manky nd was 
more mansuete ^d better disposed to 
virtue, grete comunaltes, as was the 
felowshippe that came into this lande 
with Brute, wyllyngo to be united and 


made a body politiko called a Beaume 
havynge an hed to govern it . . . than 
they chese the same Bruto to be their 
hed and kynge. And thai and he upon 
this incorporation and institution, 
and onyngo of thomselves into a 
Reaume ordeyned the samo Reaume 
to be ruled and justified by auche 
lawes as thai all woldo assent unto ; 
which lawe therefore is called ' Politi- 
cum.’ And because it is ministred by 
a kyng, it is colled ‘ Regale.’ ” 
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CHAPTER II. 

THE SOUBCE AND AUTHORITY OF LAW. 

CIVILIANS AND CANONISTS. 

We have so far considered tliis subject as it is illustrated in 
the constitutional documents, and in some of the political 
■writers of the fifteenth century. We must no’w, however, turn 
to a body of literature whoso traditions wore very different, 
that is, to the work of the Civilians. 

They, indeed, like the Constitutional lawyers, accepted 
the prinoijdo that it was from the commimity that all legis- 
lative authority was immediately derived. The Civihans, 
however, also, and naturally, as they wore interpreting the 
law of the Eoman Empire, conceived of this legislative 
authority as having been conferred by the Eoman people 
upon the Emperor. This conception, as we hope we have 
made clear, was wholly alien to the normal political theory 
of the Middle Ages. 

We must, however, always bear in mind that, while all the 
Cmlians had accepted the principle that the Eoman people 
had conferred the legislative authority on the Emperor, the 
Civilians of the twelfth and thirteenth centuries had been 
sharply divided on the question whether, in doing this, they had 
completely and permanently alienated the legislative power 
from themselves, or whether they could, if they wished, still 
resume it. And especially they were divided upon the ques- 
tion whether, and how far, the custom of the people retained 
its authority.* 

We have considered the position of the Civilians of the 

* Of. vol. ii. pp. 69-67, and vol. v. p. 66. 
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fourteenth century with regard to these questions in the first 
Part of this Volume, we must now consider how far there was 
any important development in the Civilians of the fifteenth 
century. 

The first question we have to discuss is whether these fifteenth 
century Civilians thought that the Roman people had conferred 
its legislative power upon the Emperor in such a sense that 
they had finally and completely lost this, or whether they 
thought that the Roman people still retained their power of 
legislation or could resume it. 

There is an interesting and important passage in a Commen- 
tary on the Institutes, written by Christophorus Porcius, a 
Jurist of the middle of the fifteenth century, which raises the 
question very sharply. He is commenting on the words, 
“ Bed et quod Principi placuit legis habit vigorom,” &c., and 
points out that the gloss indicated tliat there were two opinions 
among the Civilians, the one, that the Roman people could not 
now establish a ‘‘ general law,” the other that it could still 
do so. The first opinion was held, Porcius says, by Bartolus, 
and commonly by the “ Citra Montani,” the sc^cond by the 
“ Ultra Montani.” Th<5 latter was the opinion which Porcius 
himself preferred, and he gives reasons for this. He cites 
various texts from the Corpus Juris, and especially urges that 
the Roman people could create a “ general custom,” and could 
therefore establish a “ general law,” and that the Roman 
people had not transferred (non transtuht) its jurisdiction to 
the Emperor, but had only granted (concessit) this to him ; 
the word “ concessit ” signifies the “ translatio usus ” ; not 
“ dominium,” and the people can revoke this. He adds that 
while they had granted jurisdiction to the first Emperor, this 
did not mean that it went necessarily to his successor, and 
the fact that the Emperor was now elected by the German 
Princes, and confirmed by the Pope, did not destroy the right 
of the Rom^ people to revoke the election of the Emperor.^ 

^ Christophorus Porcius : Comm. non possit condero legom goneralem, et 
on Institutes, i. 2, 6 : “ Sed et quod bano sententiam tenuit gl. in 1. non 
piincipi. . . . In fi. glos. in verb. ambigitur S. De Legibus (Dig. i. 3, 9). 
concessit, oolligitis duplioem opinionem. Quam opinionem sequuntur Bartolus 
Primam, quod populus Bomanus hodie et communiter citra montani. . . . 

VOL. VI. 


K 
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Wliatever may be the more immediate source of the opinion 
of Porcius, it is clear that it represents the survival of the 
conceptions of Azo and Hugolinus and Odofridus, which we 
have discussed in earlier volumes.^ 

His reference to the “ TJltramontani ” as having held this 
opinion and the “ Citramontani ” as maintaining the other is 
very interesting, hut presents us with considerable difficulty. In 
the meanwhile we must consider what light may be thrown upon 
it by an examination of other Civilians of the fifteenth century. 
We begin with the conception of the legislative authority of 
the Eoman people. Bartholomew de Saliceto, a Civilian of the 
last years of the fourteenth and the early years of the fifteenth 
century, cites Jacobus JButrigarius, an important Civilian of 
the fourteenth century, as maintaining that the Boman 
people could still revoke the authority which they had con- 
ferred upon the Emperor, and that they thus possessed the 
power of legislation. Saliceto himself does not agree with 
Butrigarius, for the election of the Emperor, he says, now 
belongs to the German Princes, and his deposition to the Pope, 
and therefore the Eoman people could not now make a 
“ general law,” even during the vacancy of the Empire, for 


Oontnuiom eentontiam, b. quod popu- 
luB Bomanus hodie poBeit condere 
legem generalem, vidotur liic tenure gl. 
et aptius, in 1. fi, c. De Legibus (Cud. 1. 
14, 12), et hanc bententiam tuuuenmt 
ultra montani, quorum opinio mibi 
plaoere uonsuevit, et in cam sum 
proclivioT. Frimo por tex. rotundum 
in 1. non ambigitur £[. Do Legi (Dig. 
i. 3, 9). Secundo por 1. nova c. de 
Of. Fraetoris, Torlw, rationom, nom 
populuB RomanuB potest inducere con- 
Buetudinen generalem, 1. de quibus B. 
de legibua (Dig. i. 3, 32) ergo et statuere 
legem generalem, arg. 1. oil. quid, ff. 
c. oer. pet. (I). Quarto quia populus 
Bomanus non transtulit omnimodam 
jurisdictionem in imperatorem, aed 
illam ubi concessit, ut in d. 1. i. fi. de 
const, prinoipum (Inst. I. 2, 0), quod 
verbam, concessit, signifioat transia- 


tionem usus, non dominium . . . ergo 
potest quemeunquo revocare . . . Deni- 
que quia licet populus Bomanus con- 
cessit priroo imperatori jurisdictionem, 
oo mortuo non est acquisitum euo 
successore. . . . Vel rosponditur ut in 
glo. non obstat, quod populus transtu- 
terit, quia respondoo quod ilia verba 
sunt exponeuda, i. concessit, per huno 
textum in ]. i. de constitutionibua 
principum (lust. i. 2, 0), . . . non 
obstat quod eligitur a dominis de Ale- 
mannia et confirmetur per Fapam, 
quia huiusmodi clectio, et Papae oon- 
firmatio facta in jure communi, non 
videtur tollere jus alterius xii. Dist, c. 
praeceptis (Gratian D(iLrstum D. xii. 2) 
unde non videtur tollere jus populi 
Romani revocandi imporatorem.” 

* Cf. vol. ii. pp. 69-07, vol. v. p. 66. 
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the power of doing this had passed to the Church or the 
Pope.^ 

Panlus de Castro, one of the most important Civilians of 
the fifteenth century, interprets the action of the Boman 
people in conferring the authority upon the Emperor by the 
“ lex regia,” in the same way as Porcius, that is, he describes 
it as a “ concessio ” rather than a “ translatio,” and therefore, 
he says, the Boman people could, before the coming of Christ, 
have revoked the “ lex regia ” and deposed the Emperor. But, 
with the coming of Christ, this was all changed, for the Empire 
was then transferred to the Church, and only the Pope could 
confirm and crown the Emperor, or depose him, for the Church 
holds the Temporal as well as the Spiritual sword. It is evident 
that Paulus is stating the extreme Papalist theory, but we 
are not here concerned with this. In another passage he sets 
out his principle in direct terms : the Boman people cannot 
now make a law or create a general custom.” “ It is possible 


‘ BartholomaousDeSalicPto: Comm, 
on Code I. 14, 12 : “ 0pp. quod non 
soli imperatori licoat legom condero, 
quia etiam populue Romanuu potost 
. . . item, non obatait, videlicet, quod 
hie non dicitur solum per advorbium 
sed etiam per nomen, ad donotandum 
quod nuUus aliua potest nisi solus 
princops : nam populus constat ox 
personis pluiibus . . . item non obstat 
quod populus non possit hodio quia 
omnem potestatem populus transtulit 
in principem . . . Jac. Butrigarius 
videtur voile quod posset, potostatem 
principi concessum revocando, quod 
assert posse, quia per viam 1. s. regiae 
transtulit . . . igitur per contrariam 
legem revocare posset . . . concludit, 
quod imperium ad ae populus Bomanus 
revocare posset. Haec opinio forte 
olim toleiari poterat, sed hodie non 
toleratur, cun^ eleotio imperatoris 
spectat ad principes de Alamania, et 
jus privandi eum spectat ad Papam, 
ut extra de re judicata C. ut apoatoUcae, 
«t sio cum populus imperio et potestate 
imperatoris non babeat ae impedire. 


videtur, quod noc legem generalom 
possit eondere, ct etiam vaoante im- 
perio, quia tunc donee eleotio sit facta, 
sucoedit ecclesia, seu papa.” 

Cf, Joannes de Imola : Comm, on 
Decretals i. 7, 1. 

' Paulus do Castro ; Comm, on 
Digest i, 3, 9 (“ Non ambigitur ”) : 
“Ex quo patet quod ilia (lex regia) 
fuit magis concessio quam translatio ; 
ut patet in 1. 1 . 1. ti. in verb, conoessit 
(Inst. i. 2, 6) ; per quam non abdicatur 
substantia, ut in concedente, sed 
transfertur usus. . . . Sed expone, 
quantum ad usum non quantum ad 
substantiam. Et ideo dico quod popu- 
lus Bomanus ante adventum Christ! 
poterat revocare legem regiom, et 
ea levooata private imperatorem ; quia 
non poterit sibi imponere legem a qua 
recedere non potuerit. . . . Secundo, 
potest intelligi post adventum Christ!, et 
tuno dico quod imperium Bomanum 
fuit a populo Bomano translatum in 
eoclesiam et non remansit nisi nomen, 
et dicitur imperium Chriati vel eccleaie, 
et solus Papa potest ipsum private. 
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that in this last passage he is referring to the actual people 
of the city of Borne. These Jurists then seem clearly to hold 
that the Boman people had no longer any general legislative 
authority. 

We turn to the question of the nature of the legislative 
authority of the Prince. Paulus de Castro, commenting on the 
words “ Quod Principi placuit,” &c., says that though the 
Prince, when making laws, ought to consult the “ poriti,” his 
laws are valid even though he has not done so, and in his 
Commentary on the Code he repeats emphatically that the 
Prince can make laws by liis own authority, and without 
the Counsel of the “ Proceres,” and he explains the terms of 
that rescript of Theodosius and Valentinian which seemed 
to require some consultation of the Senate, as expressing, not 
necessity but humanitas.” ^ Jason de Mayno, one of the 
most important Civilians of the later part of the fifteenth 
century, says the samc.^ We have pointed out that some of 
the great Civilians of the twelfth and Ihirteenth centuries. 


eicut conSrinare et coronaro . . . Et 
iurat aibi fidelitatom ; nam apud 
ecclpsiam eat ut orquo gladiun temporalis 
et spirituidia. . . . Xihil conoludu 
potest hodie popuius Komanus in 
imperio.” 

Cf . Paulns ; Comm, on Digest i. 3, 32 : 
“ Hodie secxis, quin imporium non est 
apud populum Komanum noc ab eo 
leoognoscitur ; ot sip liodie non pot<-Bt 
legem facero sed ost apud Bomanam 
ecclosian). Et ideo non potest intro- 
ducere generalem conRuetudinnm.” 

Cf. also Antonius de Butrio, a Canon- 
ist of the late fourteenth century. 
Commentary on Decretals i. 2, 3 (fol. 
xii.) : “ Sicut originaliter priuceps 

reciperet potestatem a popnlo Romano, 
tamen hodie potestatem jurisdictiona- 
lem lecognoscit a Papa . . . quia in oo 
▼era erat habita potestas utriusque 
juris. . . . Bomanus populus non 

poeaet revooare potestatem imperii, 
quia non habet potestatem illam a 


popnlo K(‘il a Papa. Solus ergo im- 
perator hubot potestatem legis univer- 
salis condeiidao, populus autem non, 
vel senatus, nisi quatenus permitteret 
princeps.” 

* Paiiliis de Castro : Comm, on Digest 
i. 4, 1 ; “ Quod principi placuit. 

Nota liic in verbo placuit quod licet in 
logibuB coniendis dobet adhiberi con- 
silium poritorum, ut in 1. humanum 
Cod. Do Lrg, (Cod. I. 14, 8). , . . 
Si tamen non roquiritur, valet, quia 
suffirit quod ita placuit legislator!.” 

Id., Comm, on Code I. 11, ]2 : ” Im- 
perialis. (2) Nota quod imperator solus 
etiam sine consilio procerum potest 
legem condere ot sic illud quod dicitur 
in 1. humanum (Code I. 14, 8), non est 
necessitatis sod humajjjjtatis ut debeat 
adhibere consilium procerum.” 

Cf. Bertachinus Bepertorium Juris, 
vol. ill. fol. 10. 

^ Jason de Mayno ; Comm, on Digest 
i. 21 (fol. 25). 



CHAP. II.] THE LAW : CIVILIANS AND CANONISTS. 


149 


and speciallj’^ the author of the Summa Trecensis (Ireriua t), 
Boger and Azo, had maintained that the Emperor must, 
when making laws, follow the method prescribed in Code I. 
14, 8, while Bulgarus maintained the opposite.* 

More important, however, are some statements of Jason de 
Mayno, with regard to the relation of the Prince to the laws 
when made. In his Commontary on the Digest he cites Baldus 
as haring said in his treatise on Feudal Law, that the Prince 
has “ plenitude potestatis,” and that when he wills anything 
“ ex certa scientia ” no one can ask him why he does it, and in 
another place again he cii,os Baldus, as having said that the 
Pope and the Prince can do anything “ supra jus et contra jus, 
et extra jus.” In his Commentary on the Code, Jason cites 
Bartolus, as having said in one of his “ Consilia ” that when 
the Prince does anything “ox certa scientia” he removes all 
legal obstacles. 2 Tlio impression imoduced by those passages 
is only confirmed by Jason’s observation on the well-known 
rescript of Theodosius and Valontinian, “ Boscripta contra 
jus elicita a iudicibus praescribimus refutari ” (Cod. 1. 19, 7). 
This does not mean, Jason says, that the Prince had not 
authority to issue such rescripts, but only that, as there might 
be a doubt whetlier they had not been obtained from him 
“ per iraportunitatem,” when the Prince issues such a rescript, 
he should add a “ non obstante ” clause.® It is, however, true 
that the effect of these passages is to some extent modified by 


* Vol. ii. pp. 67-70. 

‘ JaBou de Mayno : Comm, on Digest 
I. 4, 1 : " Et dicit Baldus in Prulud. 
Feud, in xiii. col. : ‘ Quod in principe 
eat plenitudo polcstalis ot poBtquam 
cdiquid vult ex certa sciontia nemo 
potest ei dicero, cur facia iata. . . . 
Alibi dicit Baldua, quod Papa et Frin- 
oepa ex certa scientia super jus et contra 
juB et extra jua omnia poasunt.’ ” 

Id., Comm, Cod. I. 10, 1 (fol. 40, 
V.) : “ Licet finvilia . . . quinto . . . 
oonfirmo quia quum princepa aliquid 
faoit ex certa scientia, tollit omno ob- 
ataoulum juris, secundum Bartdum, 
in conailio quod inoipit Civitati Cam- 


orini.” 

® Id., Comm, on Code 1. 19, 7 : “ Ro- 
acripta. . . . No. primo regulom, 
quod reacripta, contra jus impotiata, 
non debent per judicea obaervari. . . . 
Bed numquid iata regula procedat ex 
defectu potestatis principia, quia non 
possit, vel ex defectu voluntatis. 

Baldus . . . et Faulus . . . dicunt 
quia ex defectu voluntatis, quia non 
presumitur principom aliquid veUe, 
quod sit contra jua ; et si aliquid con- 
ccHsit, presumitur per importunitatem 
uonoesBisse et ideo si princepa vellet, 
posset rescribere contra jus, odieota 
clausula non obstante.” 
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another citation which J ason makes from Baldus : it is sacri* 
legions to dispute about the authority of the Prince, but it is 
lawful to discuss his knowledge and intention, for the Prince 
sometimes errs ; it is always to be presumed that the Prince 
desires what is just and true, and he wishes his actions to be 
controlled by the justice of heaven and the Courts of Law 
(poli et fori).^ It would seem then that these Civilians were 
clear that the Eoman people had no longer any legislative 
authority in the formal sense, while the Emperor had an abso- 
lute and unconditional authority in relation to positive law. 


There are, however, certain aspects of the relation of the 
Prince to Law, which require a separale treatment and 
first, we must consider his relation to Custom, and here we 
must take account of the Canonists as well as of the Civilians. 

John of Imola, wlio was both Civilian and Canonist, says first 
that “ Consuetudo ” may bo called that form of law which is 
established by the “ mores ” of him who has the power of 
making law, and that it does not require the knowledge or 
consent of the Prince ; but he adds that this w as so because the 
Pope permitted the development of a custom even if contrary 
to the law, if it were reasonable, and had a sufficient prescrip- 
tion, and he refers f o the tenns of the Decretal of Gregory IX. 
on which he is commenting. He adds that the Emperor had 
also poimitted this by the law “ omnes populi ’’ (Digest i. 1, 9), 
and, therefore, custom did not require the knowledge or consent 
of either I’ope or Emperor, in order to be valid.® 


* Id., Comm, on DigOht i. 4, 1 (fol. 
25) : “ Tamen odverto quod In-ct do 
poteatate principle aiKTilngium ait ut 
dixi, diaputare, do hciontia ot voluntate 
principia licitum eat diapularc, quia 
princepa quandoquo errat, 1. 2. ff. 
De Sup. leg. secundum Baldum hie : 
qui etiam eubdit quod in prmcipe nun- 
quam aliquid proaumitur placore, niei 
quod juatum et verum ait ; et princepa 
vnlt aciUB suos legulari a juatitia poli 
ot lori." 

* John of Iinola : Comm, on Deere- 
tala j. 4, 11: “Potest direre ut hie 


Jo, quod conauotudo ost jua quoddam 
moribus illius inductum qui jua con- 
derc potoul, habene vim legie. . . , 
Nam non videtur requiri conacuaua 
vel Bciontia principiu. Nam Papa hie 
permittit ronauetudinem induri etiam 
contra jus, dummodo sit rationabilis ot 
prescripta, et sic non requiritur alitor 
consensus vel scientia^jus. Et simi- 
liter imporator concedit poteatatem 
condendi statuta, et conaequenter 
conauetudinea in I. omnes popiili 
(Dig. i. 1, 9) et ideo non requiritur ejus 
consensna vel scientia.’’ 
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Bertachinus, in his * Beperturium ' or Dictionary of Law, 
of the later fifteenth century, cites various emphatic phrases 
about the authority of custom. Custom and statute have 
equal authority, a general custom creates the “Jus Commune,” 
a custom of such antiquity, that there is no memory to the 
contrary, has the force of a “ Privilegium ” of the Prince ; 
the Emperor is “ solutus legibus,” but he is not “ solutus 
moribus et ratione,” he is bound to maintain the “con- 
suetudines.” ^ 

That great Canonist of the early fifteenth century, Zabarella 
(generally referred to as “ the Cardinal ”) treats the subject 
of the source and authority of Custom at some length, but 
with such caution that it is difficult to arrive at any certain 
conclusion. He is commenting upon the Decretal of Pope 
Gregory IX. (Decretals i. 4, 11). Some people had maintained 
that it was only in former times that custom could make or 
abrogate law, while others maintained that it did not follow 
because the people could not now make “ law ” that they could 
not make custom. He cites Gul. de Cuneo as maintaining that 
while the jiower of making “ law ” had been transferred to the 
Prince, the power of making custom neither had been, nor 
could be transferred. Zabarella does not indeed agree with 
this last contention, but he is convinced that at least in the 
case of Canon Law, custom would in some cases prevail against 
a canon without the consent of the Prince (i.e. the Pope).® 


’ Bertarliinub, ‘ Repertorium Juris,’ 
vol. j. fol. 471, V.: “Consuetudo ot 
statutum aequiparautur. . . . Con- 
suetudo generalis focit jus commune. 

. . . Consuetudo tanti temporis quod 
non sit memoria in contrarium liabet 
vim privilegii principis. . . . Con- 
suetudo faabet vim constitutionis.” 

Vol, iii. fol. 10, r. : “ Imperator ost 
solutus legibus . . . sed de equitate 
debet vivere legibus . . . non tamen 
est solutus mOTibus et rationo.” . . . 
Fol. 12, r. : “ Imperator tenetur ser- 
VBie consuetudines bubs.” 

* F. Zabarella : Comm, on Decre- 
tals 1. iv. 11 (fol. 86) ; “ Quidam ergo, 
ut refeit Inno. diount quod consuetudo 


liabebat hanc auctoritatom olim quum 
populus condebat legem . . . nam cum 
legislatoris suSragio leges scribantur, 
ejuR uliam tocito consensu abrogantur. 
. . . Hanc opinionom aliqui improbant, 
quia etiam, praesupposita ilia opinione, 
quod hodie populus Bomanus non 
possit legem condore, non per hoc 
infertur, idem esse de consuetudine, 
nam de permissione legis procedit, quod 
consuetudo valeat etiam ad tollendam 
legem, si consuetudo est rationabilis 
et prescripta, ut bio inde dicit Oul. de 
Cuneo in 1. de quibus (Dig. i. 3, 32) 
quod licet in principem sit translata 
potestas condendi legem, non est 
translata potestas inducendi con- 
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Another great Canonist of the fifteenth century, Nicolas de 
Tudeschis, who is generally known as Panormitanus, sets out 
very clearly the superiority of custom over Positive Law, 
if it has prescription and is “ rational,” while it is invalid if it 
lacks “ reason.” He maintains that it was thought (by some) 
that custom could only be created with the knowledge of him 
who can make law, but he cites the opinion of John (t) as main- 
taining that the knowledge or counsel of the Pope was not 
necessary for the creation of custom, otherwise it would rarely 
or never come into being. ^ 

Yet another very important Canonist of the same century, 
Turrccremata, deals in considerable (i^tail with the whole 
question of the nature and authority of law, in his Commentary 
on the Decretals of Gratian. It is natural that his treatment 
of the nature of law has something of the breadth and scope 
of Gratian’s treatment of the subject. lie was also greatly 


suetudinom ; noo (raunferri potuit, 
quuro surfeit ex larito coiiseiusu, quod 
tenet Bart. 1. quae sil longa consue- 
tudo, 1. socunda in repotitiono (Cod. viii. 
62). 

Haec ratio non urget, quoniam 
poterit hodie indued consuetudu, intor- 
veniente tacito ronsensu principis ; 
nee potest osse translata jurisdictio 
in principcm, quin etiam sit translate 
potestas ronsucludinis inducendoo, 
quum sit jus ex quo logantur subditi, 
et pro lege servaie ut in diffinitione 
consuetudinis. . . . 

Secundo, solvit Inno, quia logos, 
quae dicunt quod consuotudo est abro- 
gatrix legum etc. loquuutur do logibus 
municipalibus, quas sibi quisquo popu- 
lus statuit, quas etiam contraria lege 
vel ooDBuetudine potest tollore , socus in 
lege imperiali quae solum logo imporiali 
toUitur. . . . Tertio solvit Inno quod 
leges primae loquuntur do consuetudine 
general!, quae ex certa scientia legis- 
latoris b. principiB inducitur. . . . 
Quinto, Bcdvit Inno, distiuguendo, an 
oonsuetudo praecesserit legom, et tunc 
lex ei derogat, an e contrario, et tunc 
ipsa derogat legi, nisi lex oonsuetu- 


dinem prohibeat, ut in usuri« ot ro- 
vorontia. . . . (ful. 87). Ex hoc 

infertur quod consiiotudo ecolosiastica 
non potest iiidiioi contra Ingem canoni- 
cam, sine tacito (.ouscusu Papae, sicut 
ot nomo citra Papam potest statuere 
contra canonos. . . . Die verius quod 
aliquo cosu coniTa canonem potest 
vaJere consuetude, sine consensu tacito 
principis.” 

^ Panormitanus : Comm, on Docre- 
tals I. iv. 11 (vol. i. fol. 103) : “ Nota 
in § licot, quod consuetudo praevalet 
juri positivo, si est rationabilis et 
praescripta, e contrario consuetude 
rations carens non derogat juri, ot 
ratio est quia consuetudo, cum sit 
quoddam lex, debet habere rationem 
in so, alias non est lex. ... Si ergo 
amittit Bubstantialia legis, non potest 
praojudicare legi. . . . (fol. 106). 

Quaxto, requiritur, quod consuetudo 
sit inducta sciente illo qui potest oon- 
dore. Sed Joannes . . . tenet quod 
consensus Papae seu S£'>iencis non 
requiritur ad consuetudinem inducen- 
dam ; alias raro vel nunquam induce* 
retur consuetudo.” 
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influenced by the profound treatment of the subject by St 
Thomas Aquinas. We shall discuss his general conception of 
political authority in another place, here we are concerned 
with an important passage in which he treats the relation of 
law to custom. 

We may, he says, consider the authority of law from two 
points of view, the “ firmitas authoritatis ” and the “ flrraitas 
stabilitatis.” Laws derive the first from the authority of the 
legislator, the second from its correspondence with the con- 
ditions and customs of those who are subject to it ; and laws 
are therefore void ui^css are confirmed by their custom.^ 
We must, however, observe that in a later passage he seems 
to maintain that, even when the multitude has not the power 
of making law, its custom obtains the force of law, but subject 
to the condition that this is allowed by those who have the 
authority of iinposiug laws on the multitude.^ 

We have considered these references to the relation of law 
and custom, because the subject is one of great importance, but 
we think that while the jurists arc conscious of the great 
importance of the question it is not easy to derive from 
them clear and complete conclusions. 

There is, however, another conception of the relation of the 
Prince to the Law, of which we must take account, and with 
regard to which there is a general agreement among the 


^ Tvurecremata : Comm, on Oratian 
Deciotum D. iv. part iii. (p. 64) : 
"Leges instituuntur . . . Respondeo 
notaudum, quod dupliciter posBumus 
de firmitate logum loqui, aut de 
firmitate auctoritatis, aut de firmitate 
stabilitatis. Si de firmitate auctori- 
tatis, istam babet lex ab instituente, 
aquoroburetauotoritatemsuBcipit. Si 
vero loquamur de firmitate stabilitatiR, 
~^7>Slltbet lex ex conveniontia et 
aptatione ad^fiorea subditorum. Quia 
enim ut dictum eat in C. erit autem lex. 
(Qratiaxi Decretum D. iv. 2.) ; oportet 
quod lex ait poasibilia secundum 
natunm, secundum conauetudinem, 


loco temporique conveniens ; dicimus 
quod leges finnantur firmitate stabili- 
tatis et permsnenciae, quum moribus 
utentium approbantur, sive cum 
moribus subditorum leges adaptantur. 
Deficiunt autem, tolluntur et abro- 
gantur quum utentium moribus non 
conformantur.'* 

• Id. id., D. xi. 1 (p. 121): “Si 
vero multitudo non habeat liberam 
potestatem condendi sibi legem . . . 
nihilominus tamen ipsa consuetude in 
tali multitudine prevalens optinet vim 
legis, in quantum tolleratur per eos ad 
quos pertinet multitudini legem im- 
ponere." 
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Civilians. This is the conception that the Prince is bound 
by any contract which he has made with his subjects. We have 
dealt with this as it appears in the Civilians of the fourteenth 
century, but it has also an important place in the fifteenth 
century. 

John of Imola, in one place, says that while the Emperor and 
the Pope are not bound by “ positive” laws, they are bound by 
the divine and natural law, and therefore by their “ Contract,” 
for this is founded upon natural law. And in another place 
the Prince is bound by a contract with his subjects, “ natur- 
aliter,” though not “ civiliter.” ^ 

Paulus de Castro, also, sets out the same general principle, 
and cites Cynus as having said that if the Prince makes any 
contract with his subjects he is bound to keep it, just like any 
private person, and that this also applies to his successor; 
and he also cites Hartolus as having said that when a Statute 
passes into a contract, it cannot be revoked by those who 
made it.‘ 


Franciscus Accoltis, while asserting in the same way that 
the Prince was bound by his contract with bis subjects, re- 
pudiates emphatically the opinion which ho attributes to the 
“ Doctors ” (we have just seen that it was held by John of 
Imola) that the Prince was only bound “ naturaliter ” and not 
“ civiliter,” and he cites Baldus as having maintained the 


same opinion as himself.^ 

* John of Imola : Comineiitury on 

Uecretala i. 2, 2 (fol. 13) ; ** Item 

adverte quia licet Papa t Impeiator 
non ligontnr BUIS logibun positivis . . . 
tamen ligantuT logo Divina ot naturali. 
. . . Et por proilirta patot quod Papa 
et Imperator etiom buo contractu 
Jigantor: quia otjam jure naturali id 
proceditur." 

Id. id., ii. 19, 1 (Ex Epistola), fol. 54 ; 
“ Nota quod ex contractu principis cum 
Bubjecto, princepB obligatur soltim 
naturaliter, Civiliter eum obligari 
non videtur quum ilia deecendat ex 
legibuB quibus est solutuB.” 

* Paulua de Castro : Comm, on 
Cod. i. 14 , 4 (fol. 26) : “ Ultimo, per 


istam logom detorininantur duo. Primo 
secundum Cynum quod si princeps facit 
aliquem contractum cum subditis, 
debot illud observare ot non rumpere, 
vol frangoro, vel contravenire, sicut 
quilibet aliua privatus, et eodem modo 
eius BuccoBsor observare tenetur, quum 
afficit ipsam digritstem cujus ipse eet 
adminiBtrator. 

For hoc etiam determinat Bartolus 
in 1. cmneB populi (Dig. i. 1, 9) quod 
quum Btatutum transit io contraotu 
non potest a statuen^hs revocari.” 
Cf. pp. 15 and 19. ' 

* Franciscus Accoltis : Comm, on 
Decretals ii. 19 (fol. 49) : “ Ex Epis- 
tola, Nota primo secundum Doo, : 
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Bertachinus says simply, the Emperor can revoke a “ Frivi- 
leginm ” given by his predecessors, unless ho received money 
for it, but he cannot revoke his contract, and cites Gynus and 
Bartolns.^ 

Jason de Mayno sets out the same principle with some 
important distinctions. He treats the making of a con- 
tract by the Prince as one of the modes of legislation, for 
his contract has the force of law ; and he cites Bartolus and 
Faulus, as holding that it has even more force than the Law, 
for though the Prince is not bound by the Law, he is bound 
by agreement and contract, which belong to the “jus gen- 
tium ” ; and he cites Baldus as saying that the Pope and the 
Emperor are bound by the agreements (pacta) which they have 
made with the “ Civitates.” He then cites Bartolus as main- 
taining that while contracts are binding on the Prince who 
made them, they do not bind his successors, unless they 
belonged to the nature and custom of his office, as in feudal 
matters. He himself distinguishes, he agrees with Bartolus 
in the case of the Em2)oror and Pope, for they succeeded by 
ele(jtion and not by inheritance, but when the King, or other 
Prince, succeeded by inlioritance the successor was bound 
to maintain all the contracts of his predecessors.® 


quod imporator facioits contraclum cum 
aubdito, obligator aaltom naturaliter 
ad obaervantium pacti, ot aio aentiunt 
in dictia auia, quod piincepa aubdito 
non obligatur civilitor, aod naturaliter 
tantum per 1. digna vox (Codo i. 14, 4). 
. . . Nam quum obligatio rivilia oriatur 
a lege civili . . . ai lex civilia non ligat 
principem, ergo non potoai obligari 
civiliter ; naturaliter autem obligatur 
quia ipaa natumalis obligatio sumit 
originem a jure naturali. . . . Jus 
autem naturale non potest tolli per 
principem, nec limitari sine causa. . . . 
Tu, autem, adverte, ad primum dictum, 
quia Baldua inj[. princeps fC. De Legibua 
(Dig. i. 3, 30 dicit quod princeps obli- 
gatur non solum naturaliter sed civiliter 
ex contractu. . . . Ego autem dioo 
indubitanter quod princeps contra- 
hendo obligatur civiliter et naturaliter.” 


* Kortachmus, ‘ Keportorixim Juris,* 
vol. iii. fol. 10, r. : “Imperator potest 
revooare privilegum sui antecessoris . . . 
nisi receperit pecuniam pro eo ; sed 
contractum suum non potest revocare.” 

Id. id. id., fol. 12, r. : “ Imperator 
tenetur servare conventiones et pacta 
ot contracta. Cy. et Bar. in D. 1. 
digna vox ” (Cod. i. 14, 4). 

* Jason de Mayno : Comm, on 
Digest i. iv. 1 (fol. 25 v.) ; ‘‘ Adde 
quintum moduni (of making laws by the 
Prince) ; s. per viam contractus, quia 
contractus principis habent vim legis. 

. . . Imo fortius secundxim Baldum et 
Paulum hie, licet princeps non ligetur 
lege . . . tamen ligatur lege conven- 
tionis et contractus quae sunt de jure 
gentium. . . . Ubi Baldus de natura 
Feudi, ubi etiam per eum, an princeps 
teneatur suas consuotudines observare. 
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Philip Decius, a Civilian of the later years of the fifteenth 
century and the early years of the sixteenth century, asserts 
that the Prince is bound by his contract, and cannot violate 
it even “ de plenitudine potestatis ” ; and he cites Baldus and 
Paulus and Peter de Anchorano.^ 

It may appear to some that these discussions of the binding 
nature of the “ Coniract ” of the Prince are of little more than 
technical significance, but that is hardly true. The conception 
was not new in the fifteenth centurj", but liad a considerable 
place in the work of the great Civilians of the fourteenth century, 
and it reappears in th<- sixteenth century in the theory of 
Bodin. We venture to sugg«‘st that the question arose natur- 
ally in Italy, in connection with the great treaties which deter- 
mined the relation of the EmiKjror to the Italian cities, but 
it has also a more general significance, as indicating a limit to 
the theory of the imresl rained authority of the Ih'ince. 


We began this chapter by drawing attention to the sharp 
distinction which was made by Christopher Porcius between 
the opinions of the “ Citra Montani and the Ultra Montani '' 


nam licet Deus subjocit principi leges, 
tamen non subjecit contraclns. , . . 
Et dicit Baldus . . . quod pacta que 
faciunt Papa et Imperator cum civitati- 
buB sunt servanda. Subdit autem 
Baldus hir, quod licet pacta et con- 
tracta principis ligeut principem, non 
tamen ligent ejus successorem ; . . . et 
quia jus non traiuiit aU buocssorem sed 
de novo croatur per oloctioiion. . . . 
Nisi essent do nature vol consueiudine 
sue dignitatis, prout ost in foudo. . . . 
Futo, licet alii non tangant, quod ista 
distinotio sic indistiucte non sit vera; 
venun intelligo dictum Baldi procedore 
in Imperatore vel Papa, quia tales 
dignitates non deferuntur siiccessione 
sed per electionem. . . . Tunc quum 
successor non habeat dignitatem a pre- 
decesBore, sed nova electione oonse- 
quatur, puto venun esso quod dicit 
Baldus, quod non teneatur poctis. Sed 
in regibuB, ducibus, inarchionibus, et 


similibua, quum legna deferantur per 
Burcessionem quia primogenitus suc- 
cedit in regno ducato vel comitatu , . . 
saltern attonta gonerali consuetudine, 
credo quod succeRsor teneatur servare 
omnem conlractum et quameunque 
convontionem sicut quilibet successor 
privati.” 

^ PhilippUB Decius, ‘ Consilium * (in 
Goldast, Monorchia, vol. iii., edition 
1621), C. xiz. ; “ Et hoc bene facit, quia 
quum princeps ex contractu obligatui, 
etiam de plenitudine potestatis con- 
tra venire non potest, ut notanter dicit 
Paulus de Castro in I. Digna vox. 
Cod. de legibuB et idem Baldus in C. i. 
§ ad hoc, col. 5 in ver. item natalio, ex 
Gl. de pace juramento firmata, idem 
tenet Paulus de Castro l!n Consil, 420, 
* Videtur in antiquis,’ et hoc idem in 
termine hujus questionis tradit Petrus 
de Anch. in Consil. 66, pro deolaratione 
dubiorum col. 2." 
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on the question of the continuing authority of the Eoman 
people in making laws. We have, however, not been able to 
find much which illustrates this distinction. This may be due 
to the fact that the Civilians whose work wo have been able to 
examine, are aU of them Italian ; that is what Porcius pre- 
sumably means by “ Citra Montani.” It is true, however, that 
if we take account not merely of Civilians or even Canonists, 
but of the great political writers of other European countries, 
such as John Gerson in Prance, Nicolas of Cusa in Germany, 
or Sir John Portoscue in England, we should find that they held 
that legislative authority belonged i)roper]y and normally 
not to the Prince alone, but to the whole eommunity. How 
far wc may thiuk that Porcius is referring to this, wo are, how- 
ever, quite unable to say. 

If wc endeavour to summarise our conclusions about the 
position of those Civilians with whom we liave dealt here, it 
seems to us true to say that they were clear that the Eoman 
Emperor had an absolute and unconditional authority in 
making “ positive ” law and that the people of the Empire had 
no legislative authority in the general sense, and that even if 
they recognised a certain authority in their custom, this rested 
upon the sanction of the Prince or Pox)e. (We are, it must be 
carefully observed, not dealing with the powers of the groat 
Italian cities to establish municipal laws for themselves ; this 
is a great and complex subject and has been dealt with in 
detail by many learned waiters.) 

Whether they would all have accepted the somewhat ex- 
treme terms cited by Jasou de Mayno from Ealdus, that the 
Pope and the Prince could do anything “ supra jus et contra 
jus, et extra jus,” may possibly be doubted. They are all, 
including Jason himself, clear that when the Prince has entered 
into a “ contract ” with his subjects, his authority is limited 
by the “ contract.” 

It is evident that there was a very sharp contrast between 
the politicifl theory of most of the writers we have dealt with 
in this chapter and the general tendencies of the fifteenth 
century. 
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CHAPTER III. 

THE AUTHORITY OF THE PRINCE : ITS SOURCE 
AND NATURE. POLITICAL WRITERS. 

We turn from the conception of the authority of the law to 
that of the authority of the Prince or Iluler, and we find a 
number of important writers, who in different countries deal 
with the subject in some detail ; and as we shall see, they 
show a remarkable agreement in their judgments. 

We begin with Grerson^ for he was earliest in time and cer- 
tainly was not less representative than the others. We cannot 
here discuss his place in the great conciliar movement, but it 
seems to us reasonable to say that his attitude to political 
authority is related to his conception of the authority of 
General Councils. 

In one treatise ascribed to Gerson there is a discussion of 
the origin of political society, which is interesting as illustrating 
his relation to the Patristic and Stoic tradition. In the state 
of innocence man had no laws or coercive justice, it was sin 
which compelled men to submit to these, and he enumerates 
in technical language the causes of coercive authority.^ 
Gerson, however, adds, a little further on, that man is by 

^ J. G«I80d : * Sernio pro Justilia ad civilis aut politico. . . , Accidit autem 
Begem ’ (Opera, vol. iv. col. 866 ) ; quod propter transgreasionem legis 
“ Meditemur etiam homiiiem creatum quae imposita erat homiai et denun- 
fuiese sine peccato, et in justitia pro ciata, et propter inobedientiam, mox 
statu innocentiae. Fecit Deua hominem reg^um hominis et donnhium in tyron- 
cectum ete. Homo in illo statu non nidem et subjectionem versum sit, oo 
indigebat legibus aut justitia octiva omino veluti mfirmatum et per versu m. 
ooerciva ut ad bonum converteretxir. . . . Et hie radicem habemus et oausaa 
Non igitur requirebatur dominatio dominationis et ooercivi dominii.” 
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natme Oivilis,’* and needs the help of his fellow men, and 
was therefore driven to the life of society. The Commonwealth 
is a society in which men have to command and to obey to 
the end that they may live in peace and sufficiency, and as the 
principles of Natural Law are not sufficient for the government 
of the temporal life, human laws were established ; but these 
must not be contrary to the Natural Law.^ 

This is interesting, as illustrating what we have before 
suggested, that in spite of the great authority of St Thomas 
Aquinas, the Aristotelian conceptions had not made any very 
profound im])ression. 

We turn to Gerson’s treatment of our immediate subject, the 
source and nature of the authority of the King or Prince. 

In a work described as ‘ Sermo ad Eegcm Franciae nomine 
Dniversitatis Parisiensis,’ which is obviously a short treatise 
on the nature of Kingship, Gerson describes the monarchy a8_ 
having been originaUy created by the common consent of men, 
andjor^tfie good of the whole community.* And, he goes on, 
it is an error and contrary to natural equity and the true 
character of lordship to say that the lord is not bound by any 
obligation to his subjects ; as the subjects owe their lord help 
and service, he owes them his protection and defence.® The 


1 Id. id., vol. iv. col. 856 : *’ Adji- 
ciamus iusuper ot dicamus quod postea- 
quam homo natura aua civilis eat et 
communicativus, et talem habet indi- 
gentiam cui convenienter auccurrero 
non poteat abaque altoriua aubaidio, 
homo inductua fuit et voluti compulaus 
in communi vivere cum aliia, et opua 
fait instituere ao ordiiiare aliquae 
convivendi modoa. Et virtue justitiao, 
quae ad hoc facienduir\ inclinat, nomi- 
natur civilia aut politu-a. Folilia (ut 
dictum eat) eat hominum aociotaa ad 
bonum ordinata, ad recto praecipien- 
dum et obediendum, ut in pace vivatur 
et tranquillitate et aufficientia, aut 
quoad vitanr 'femo temporalem, aut 
quoad epiritualem. Juatitia politica 
eat virtus quae indinat .reddere uni- 
cuique quod auum eat aeoundum ordi- 
nationea et finem politiae ubi ipaa fucrit. 


sive temporalis ait sive spiritualis. Et 
quoniam principia juris aut naturalia 
ordinationia non sufficiunt ad tempora- 
lem vitam gubornandam, ordinatae 
fuore et inatitutae h\imaaae quaedam 
ordinationes et veluti voluntariae, 
naturaJi juri minime obviantes.” « 

* Id. : ‘ Sermo ad Kegem Franciae 
nomine univeraitatis Parisienaia.’ 
(Opera, vol. iv. col. 798) : “ Fropterea 
rex aliquia persona privata non eat, sed 
eat una poteatas publica ordinata pro 
totiua communitatia salute. Sicuti ab 
uno capito descendit, et dependit 
totiua corporis vita, et ad hoc regea 
ordinati fuerunt, et prinoipes in prin- 
cipio per communem hominum conaen- 
sum, et eo modo perseverare debent.” 

* Id. id. id., col. 799 : ” Haec veritaa 
eat contra horum errorem qui dioeie 
auai aunt dominum in nullo aubjectia 
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words seem to be reminiscent of the principle of the mntnal 
obligations of feudal law. 

Gerson’s conception of monarchy is clearly that of an autho- 
rity derived from the community, and limited by obligations 
to the community. Tie repudiates very emphatically the error 
of those who said that all things belonged to the lord and that 
ho could do whatever he pleased/ and the contention of those 
who misapplied the description of the conduct of the King 
by Samuel, and neglected the princiides of Kingship set out 
in Deuteronomy, and the soimd judgment of natural reason 
which is never contradicted by the divine law.“ 

This brings Gerson to a discussion of tyranny, which he 
describes as a poison wliich tends to destroy all political life ; 
men ought, according to their position, to resist it. lie warns 
them indeed against unreasonable and unjustifiable sedition 
which may produce results worse than tyranny itself, but he 
asserts that the tyrant has lost all right to his authority, that he 
is hated by God and by man, and rarely dies a natural death.® 
He therefore argues that it would bo well that the royal 
authority should bo limited and restrained ; and he cites the 
reply of Theopompus to his wife when she com[)lained that he 
was leaving a diminished authority to his children; that it 
might be diminished but it would be more permanent. It 
would be more permanent, because it would be more reasonable 


Buia toneri aut obligriri, quod oat contra 
juB divinum o( naturalom aoquitatem, 
et veram dominii fidom ; queiuadmo- 
dtim subditi fidoin, subsidium ot acrvi- 
tium eorum auperiori dobent. sic 
superior lidem, pro1>ectionoiu ot dofeu- 
Biouem auia debot aubjoclis; bonitua 
una aliam requint." 

^ Id. id. id., col. 709 : “ llic mani- 
featum eat hos orrare qui du'unt 
domiaia omuia ad ipaoa apectore, et 
quod Bgere poaaunt ad eorum arbitrium 
et voluntatem, omuia quae subjoctorum 
Bunt absque ullo titulo ad ae trahendo, 
quid hoc sibi vult." 

Cf.id. : “ RegulaeMoratiH." (Opera, 


vol. i. part ii. col, 22) ; “ Omnia suut 
principis, non quidom proprietario jure, 
HOC pro so, aod pro neceaaitate reipub> 
licae.” 

‘ Id., ‘ Scrino ad Kegem Francioe ’ 
(vol. IV. rol. 800) : “ Hie apporet ulte- 
riua, quod deviua illo perperam et 
perverao intilligoret textum Bibliae, qui 
contra ventatom vertere vellet verba 
aciipta, 1 Hog. viii. oap. ' Hoc eat jus 
rogia,’ quia vorus aensus hteralia alibi 
OBt et specialiter, Deut. zviii., omnino 
hia contrariua ; et etiSbr omne bonum 
ralionis naturalis judicium, cui nun* 
quam contrariatur ius Divinum.” 

* Id. id. id., col. 801. 
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and more honourable, for irue authority is a reasonable 
authority.^ 

The principle which (Jerson sets out here, that the royal 
a uthority should be lim ited and restrained, corresponds very 
closely with that which he expresses in other works. In the 
‘ Sermo in viaegio Eegis Eomanorum ’ of July 1416 he cites the 
usual definitions of Monarchy, Aristocracy and Democracy, 
but adds that it would be better still to have a constitution 
composed of more than one element, as for instance, of 
Monarchy and Aristocracy, as in France, where the kin g does 
not disdain to be judged by the Parliamont ; while it would 
be best of all that it should contain all the elements, Monarchy, 
Aristocracy and “ Timocracy.” * In another work he says that 
it is intolerable that the judgment of one man should be able 
to direct the Commonwealth at his pleasure, for the “ canon ” 
says most truly that what concerns all should be approved by 
aU, that is by the greater and wiser judgment of aU.® In 
another place again Gerson jmts this conception into concrete 


’-Id. id. id., (iol. 802: “E.s<que 
multo eligibilius ui minus liabuont (rugos 
sut principos) dominium, quod sit 
rationabile sanctum et durans, dando 
aliqua reetringentia. . . . 'J'ale re- 

sponsum dodit Theopompus uxori suao 
quae conquerebatur de hoc quod certis 
logibus polentiam suam rostrinxisset, 
sicut rex se subest in multis casibus jus- 
titiae parlamonti. Verocundia ost , dice- 
bat foemina ilia, liberie tuis polentiam 
diminui sinere quam non conquisisli. 
Respondit ipse : Sino eis minorom 
potentiam sed durabiliorom. Quare 
durabiliorem ? Quia rationabiliorom. 
Sed dices : est autem minus honorabilis. 
Scias quod non, sed magis honorabilis, 
quia habere subjoctos secundum ratio- 
nem est singulare dominium, singularis 
dignitas, honor, nobilitas et ingonuilas. 
£jt in hoc domiflus non se subjecit sub- 
jectis sed rationi, cui jure divino et 
natural! unusquisque dominus et alius 
quilibet obedientiam debet et subjec- 

VOL. VI. 


tionem. Do his Seneca : ‘ Si vis omnis 
subijoero tibi, subijee te ration!.* ” 

‘ Id., ‘Sermoin viagioRegisBomano- 
rum ’ (Opera, vol. i. col. 152) : “ Esset 
autem inter istos politias ilia melior 
quam aliqua singularis quae ex regali 
et aristocratiacomponcretur, ut in regno 
Francine, ubi rex instituit porlamen- 
turn, a quo judicori non refugit. Esset 
vero omnium optima et saluberrima 
politia quae triplicem hano bonam 
complectoretuT, regalem, aristocratiam, 
et timocratiam. 

’ Id., ‘ De considerationibus quas 
dobot haboro princeps ' (Opera, vol. ii. 
col. 850) : “ Quid enim minus tolerabile, 
quam si universam rempublicam una 
unius sententia presumet pro libito 
versare reversaroquo, cum verissime 
dicit canon, ‘ Quod omnes tangit ab 
omnibus debet approbari.* Ab omni* 
bus intellige, vel a majore omnium 
sanioreque consilio." 


L 
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terms, and says it would be well that the nobles, clergy and 
citizens should be called together from the different parts of 
Prance, who know and could set out the miserable conditions of 
their various provinces.^ Gerson, that is, preferred a mixed 
constitution, and this not only in the State but in the Church. 
In one of his most important works, which was related to the 
Council of Constance, and in which he discusses at length the 
nature of authority in the Church, he speaks of the best form 
of constitution for the Church as being like that of Israel under 
Moses, a mixed authority, royal, aristocratic, and “ tlmo- 
cratic.” ® It is indccid evident that the constitutional con- 
ceptions of Gc-rson about the j)roper organisation of political 
authority are closely related to his parallel conceptions about 
the constitution of the (ihurch. 

In other passages to which we have rcft'rrt'd in a former 
chapter Gerson expresses the j)rincij)le that the royal authority 
should be limited and restrained, under the terms of the King’s 
relation to the law. In the treatise we have just cited “ De 
Potestato Ecclesiastica ” wlion enumerating the forms of 
government which, according to Aristotle are good, ho describes 
them all, the monarchy, the aristocracy and the “ timocracy ’’ 
as being according to law ; and again in another place, 


' Id., ‘ Sormo ad rogoni ’ (Opora, 
vol. iv. col. 807) : “ Tulo» ad ron.silia 
vooafi deherent qui tinioreut Doum ot 
periculum propriao oorum oonscioiitiae, 
et qui bomim commune privatae ot 
propriae preponorent uiilitali. . . . 

Juxta lianc con'^idoratiuiicm voldo 
videretur oxpodiena, ut de princi- 
palioribuH rogni partibus nonnulli 
vooarentur et audirontur, tarn nobilea, 
quam clerici ot cives, qui liboro mieera- 
bilem Btatum patriarum suarum ex- 
ponerent.” 

* Id., * De Potentato Eccleniastica * 
(Opera, vol. i. col. 123) : “ Coosideratio 
viii. Maneat ecclesiastica politia 
qptimo ivgimine ; quale fuit sub Moyse 
gubemata, quoniam mixta fuit ac 
triplici politia. Regali, Moyse, aristo- 
cratica in 72 senioribus, et timocratica 


dum de populo et singulis trilmbus sub 
Moyse, roc tores sumobantur." 

’ Id., ‘ Do J'otestate Ecclesiastica,' 
Consideratio xiii. (Opera, vol. i. col. 138) : 
" Describitur regnum, quod est politia 
sub uno bono. Vel oxprossius quod est 
congrogatio communitatis {lerfectae 
sub uno, secundum leges suas bonas pro 
republii'a. . . . Describitur aristo- 

cratia quod est politia sub paucis bonis, 
vcl expressius quod est congregatio 
communitatis perfectae sub paucis, 
reipublicae per legos suas principoliter 
intendentibus ut senatus. Describitur 
politia appropriato nomine oeu timo- 
cratia . . . quod rat congregatio 

communitatis perfectae sub plurimis 
utilitatem reipublicae per leges suas 
principoliter intendentibus." 
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every Prince and Prelate should follow the example of the 
humility of Jesus in submitting to the law of circumcision ; even 
if the Prince is said to be “ legibus solutus,” he should submit 
to the law which he has made, both as an example to his 
subjects and to show his reverence to God.^ In another 
place again, in a discourse against John of Paris’ assertion of 
the right of tyrannicide, he says that even the King cannot 
slay any man without due process of law ^ ; and in another 
place in words which we have already cited, that the King 
of France submits in many cases to the judgment of the 
Parliament. ® 

Finally, in one passage incidental to his discussion of the 
authority of the Church in the last resort to depose the Pope, 
Gerson cites Aristotle as teaching that the community has the 
power to corr<‘.ct, and even to depose the Prince if he is in- 
corrigible. And he adds, this power cannot either be taken 
away from or abdicated by a free community, which has the 
power to determine its own affairs.'* 

We may put beside thes(i judgments of Gerson those of Peter 
d’Ailly, the ArchbishoiJ of Oambrai, as expressed in an im- 
portant tract which he wrote in connection with the Council 
of Constance, lie contends that it is not expedient that the 
Church should be governed by a j)urely regal constitution, 
and, turning to the 8tat(5, he admits that the Monarchy in 


‘ Td., ‘ Sormo in IJio CircumcmuniH ’ 
(Opera, vol. i. col. 240) ; “ Ad apparon- 
tem gratiani Dei m circunicifliono 
huinilie pueri Josu, pniicops ot prolatus 
quilibet, ot si dicatur solutua logibus 
pati dobet legem quam ipae tulerit, turn 
pro subditorum exomplo, turn pro 
reverentia praestaiida Ueo, ut appareat 
gratia Dei in eo, ot non secularia do- 
aideria videantur dominari.” 

‘ Id., ‘ Sormo contra asaertionem 
Mag. Joaimes Paria ’ (Opera, vol. i. col. 
390) : “ Sicut ^eat rex, qui quidem rex 
non poaaet sine juria ordine non moni- 
tum, non vocatnm, non oonvictum in- 
torfioere." 

* Id., ‘ Sermo, ad Begem ’ (Opera, 
vol. ii. col. 802) : “ Siout rex ae subdit 


in iniiltis coaibua juatitiae parlamenti.’’ 

Cl. id., ' Sermo pro Viagio Begis 
Bomanorum ’ (vol. i. col. 162) : " Ut in 
rogno Franciao ubi rex inatiluit parla- 
mentiim a quo judicari non refugit.'* 

* Id., ‘ Do auferribilitate Papae ab 
Eccleaia ’ (Opera, vol. i. col. 161): 
“ Sicut onim tradit Arist. V. Poli. 
quod ad communitatem totam spectat 
principis vel coirectio, vel totalis 
doatitutio, ai irremediabilia peraeveret. 
£t Laec potestaa inauferabUia vel in- 
abdicabilia eat a communitate libera, 
quae do rebua auia facere poteat od 
libitum, nee per appropriatioaem vel 
aliquam legem poteat auapendi ; quanto 
magia hoc habebit eocleaia." 



164 


FIFXEI3NTH OENTUBT. 


[fast II. 


whioli one man rules according to virtue is the best of all 
simple forms of government, but a mixed government, in 
which Aristocratic and Democratic elements are combined 
with Monarchy is bettor, for in such a government all have 
some part,^ and ho maintains as St Thomas and Gerson had 
done, that this was the nature of the government of Israel as 
originally instituted by God.* 

It is also interesting to observe that, in discussing the 
question whether the Pope was subject to the government of 
a Gieneral Council, he says that the principle that the greater 
is not judged by the less is not always true, for the King of 
France, though he is greater than any other in the Kingdom is 
often, in some cases, judged by the I'arliamont, and judgment 
is given against him.* 


We put beside these theories of the authority of the ruler in 
Gerson and Peter d’Ailly, those of some of the most important 
Canonists of the fifteenth century, Zabarella, “ Panormitanus,” 
and Turrecremata, for their opinions correspond rather with 
those of Gerson and d’Ailly than with those of the Civilians. 

We may begin by observing that “ Panormitanus ” is clear 
that political authority is the result of sin ; if it were not for 


this, aU men would be equal. 

* Peter D’Ailly, ‘ Do Eoclotiiae ot Cor- 
dinaliuin auctoritate ’ (Gerson, Opera, 
vol. i. col. 918) : “ Sciendum ost, quod 
licet regimen regium, in quo unus 
eingulariter principatur multitudini 
secundum virtutem, sit melius quolibet 
alio regimine simplici, ut ostendit 
philosophus III. Politicorum, tamen si 
fiat mixtum cum aristocratia, in qua 
pluros dominantur secundum virtutem, 
et cum democratia in qua populus 
principatur, tale regimen melius est, in 
quantum in regimine mixto omnes 
aliquam partem hsbent in principatu : 
et etiam quia, licet regimen rogis sit 
optimum in so, si non corrumpatur, 
tamen propter magnam potostatem, 
quae regi conoeditur, de facile regimen 
degeneret in tyraimidem, nisi sit in 


This does not mean that 

rege perfocta virtus, quae raro et in 
pauois reperitur.” 

* Id. id. id. 

* Id. id. (Gerson, Opera, vol. i. col. 

931) : “ Ad hanc autern rationem, 

respondetur primo, quod maior rationis 
licet rogulariter sit vera, tamen quan- 
doquo fallit. Kam rex Franciae, qui 
est major et superior in toto regno, 
saepo in aliquibus casis judicatur, et 
contra cum fertur sententia in suo 
parlomento." 

* Panormitanus : Comm, on Decre- 
tals i. 33, 6 (vol. i. pctft ii. fol. 126) ; 
“Fatendum est quod exercitium juris - 
dictionis non competit contra bonos ; 
unde si non esset pecoatum non c^or- 
teret habere superiorem, sed omnes 
humanitus essent aequales.” 
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these Canonists conceived of govermnent as coming directly 
from God. On the contrary, Zabarella, at least, emphatically 
maintained that normally it was derived immediately from the 
community. He cites the “ philosophers ” as saying that 
the rule (regimen) of the State (civitas) belonged to the con- 
gregation of the citizens or its “ valentior pars,” and he infers 
that it may therefore be said that the rule of the world be- 
longed to the congregation of the men of the whole world, 
or their “ valentior pars.” ^ He refers to the authority of 
Aristotle for the first part of his statement, but his reference 
to the “ valentior pars ” suggests rather a reference to Mar- 
silius. In another place Zabarella says that a kingdom may 
arise in one of three ways : by the revealed will of God, by the 
consent of those who are ruled, or by violence ; the third, he 
says, is not to be justified, it is merely “ de facto.” The usual 
method, he evidently means, is by consent.® 

He applies this principle to the lioman Empire, for the whole 
“ Plenitude Potestatis ” was in the first “ universitas,” and 
thus it has been said that the Roman people, while transferring 
its authority to the Prince, also retained it, for it could not 
mak(} a law which it could not revoke.® Again he says that 
the Roman people had transferred their authority to the 
Prince by the Lex Regia, and mentions that he had seen in 
the Church of the Lateran a brazen tablet which described 
the powers given by the Roman Senate and people to Ves- 


^ Zabarella: Comm, on Decretals I. 
vi. 6 (fol. 107) : Sio enim dicunt philo- 
Bophi quod regimen civitatis consistit 
penes congregationem civium, vel ipsiua 
congregationis partem valentiorem, 
quae sententia colligitur Aristotele, 
tertio politicorum, c. viii., ot confor- 
miter dicendum est quod regimen orbis 
penes congregationem hominum totius 
orbis, vel ipsius partem valentiorem 
consistat.” 

* Id. id., I.,yi. 34 (fol. 149, v.) : 
" Begnum in terris surgit tribus modis, 
primo per Dei voluntatem aliquo modo 
revelatum hominibus, secundo modo per 
consensum eorum qui reguntur, tertio, 
per violentiam. . . . Tertio modo non 


expedit justificaro, quia ilia est de 
facto.” 

’ Id., I. vi. 6 (fol. 110, V.) : “Namin 
prima universitate est totalis plenitudo 
potestatis tamquam in fimdamento, 
ut ibi per hoc quod dicitur quod populue 
Romanus transferondo jurisdictionem 
in principem, etiam in se retinuit, quia 
non potuit a se abdicare, statuendo 
legem a qua non posset recedere. . . . 
£t colligitur quod major est potestae 
populi quam magistratus ipsius. Ex 
hoc dicit Gulielmus de Cuneo, fE. 
de legi. non ombigitur (Dig. i. 3, 9) 
populum Bomanum posse revooore 
potestatem datum principi.” 
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pasion, and he says that it was clear from this tablet that the 
people had not transferred all their power to the Prince, but 
had retained the power of making laws ; but he adds, that 
however this might have been once, all power had come to be 
in the hands of the Prince.^ Government then, while it 
arose from the Divine institution, is conceived of by him 
as normally taking its origin from the community ; it is there- 
fore valid and legitimate even among the infidels, and he cites 
the authority of Innocent IV.* 

These are significant principles, about the nature and source 
of government, but it is also imi)ortant to observe that 
Zabarella held that the Electors of the Emperor acted not in 
their own names, or as individuals, but as Lupoid of Babenberg 
had said, as a Colhigium, that is they elected the Emperor 
by a process which represented the “ universitas ” of the 
Roman people. The Electors were “ siirrogati populo Romano,” 
and thus they had the same power as the Roman people had 
exercised in the ease of Nero, of deposing the Emperor, especi- 
ally with the tacit consent of the Pope.® 


* Id. id., 1. vi. 34 : “ Vidi tamen 
aeneam tabulani, quae adhuc ot.! 
Romae in Ecclesia sancti J o : Lateraii ; 
in qua descripta esit potostas por sen- 
atum et popiilum Konianum tradita 
Veapasiano. £t ex ilia tabula constat 
non omnem potostatera ab initio fumso 
translatoin in principom, eed sub isiis 
oapitulis, ita quod etiani post transla- 
tionem remansit potostas Romano 
populo condendarum legum, quod vult 
ita § et quod principi, et § lex quao 
preoedit(lnst. i. 2, 4-6). Et ff. do leg. ]. 
de quibuB (Dig. i. 3, 32). Quicquid 
autem tunc fuerit, posteu sic invaluit, 
quod omnes potostas essot in principe,” 

• Id. id., iii. 34, 8 (fol. 201, v.) : 
" Dioit Innocentius quod dominia, 
poaaeaaionea et jurisdictiunes licite sine 
peooato poasunt esse apud infideles, 
haeo enim non tantum pro infidelibus 
(flddibuB T) aed pro qualibet rationabili 
oieatura facta aunt.” 

Cf. Panonnitanua : Comm, on Decre- 
tals ii. 34, 8, fol. 177. 


Cf. also vol. V. p. 33. 

» Id. id., I. vi. 34 (fol. 160, r.). “Ad 
secundum, do forma electionis, dico, 
quod haoc quostio presupponit alitim, 
an isti eligant tanquam collegium, an 
tanquam ainguli ; et quod tamquam 
siiiguli tenet Hustionsis hie, aed quod 
tanquam collegium tenet Leopoldus in 
tractatu Do Juribus Bogni et Imperii 
Romanorum c. vi. . . . et movotur 
quia isti eligunt jure populi Romani ; 
et qui Burrogatur alteri censetur oodem 
jure : populus autem Bomanus per 
oxercitium represent antem universi- 
tatem populi Romani oligebat, . . . 
et hoc videtur consonum veritati. . . . 
Si haeo praesapponimus quod in hoc 
sunt Burrogati populo Romano, dicen- 
dum est, quod sicut populus Romanua 
ex causa poterit imperat(<rem deponere, 
sicuti dicitur factum de Nerone, qui, 
fuit a senatu judicatua et depoaitua, ut 
est in historiia, ita et isti ex oauaa boo 
poasunt, precipue taoite approbante 
Papa." 
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Zabarella, however, discusses this question further and 
says that there was a dilTerence of opinion about the power of 
revoking the authority granted to the Prince. He cites 
Gul. de Cuneo as maintaining this could be done, and Baldus 
as maintaining the opposite, because the jurisdiction of the 
Koman people had been transferred by Constantine to the 
Pope. He seems himself to agree with Gul. de Cuneo, for 
the donation only related to the jurisdiction of the Boman 
people over the City of Home, not over the world. The 
Electors, as “ surrogati ” of the Boman people, can therefore 
for just cause, depose the Emperor. This at least is the case 
when the Emperor Elect has not yet been crowned and 
approved by the Pope. This is, Zabarolla says, his own 
opinion, but he submits his opinion to the judgment of those 
who might be more comptdent.^ 

These general principles of government, and of the authority 
of the ruler, are also developed by Turrecremata, and it is worth 
while, at the risk of a little repetition, to put his views together. 
Turrecremata was commenting, not on the Decretals like the 
majority of the Canonists of the time, but on the Decretum of 
Gratian, and this gives him occasion for a more systematic 
exposition of the theory of law and government. It is also 
obvious that he wrote under the influence of St Thomas 
Aquinas, rather than that of the Canonists. 

We may begin with liis observation, <lrawn directly from 
St Thomas (Summa Theologica 1. 2, 90, 3), that the ordering 


’ Id. id., i. 0, 34 (fol. 150) : *' De hoc 
tamen an populus Roinanus possit revo- 
caro potestatem datam principi varie 
soribitur. . . . Sed quod posHit, no, ibi 
Gul. de Cuneo, ot pro hoc quia populus 
non potuit sibi legem imponere, a qua 
non poseit recodere, fE. De Legi, si quis 
in prin, testamenti. . . . Sed bene facit 
illud R. ibi a cuncto populo, ex quo 
colligitur, qqpjl major est potestas 
populi quam magistratus ; et de hoc 
ibi per Baldum in contrarium ... quia 
jurisdictio populi Romani quoad urbem 
per Constantiniim trandata in Papam ; 
sed per boo non tollitur jurisdictio 


populi Romani quoad orbem ; et, dato 
quod sit Bublata, taman representatur 
in istis electoribua, qui, ut predizi sur- 
rogantur populo Romano, et sic videtur 
procedore, quod predizi, quod possint 
imperatorem ex causa deponere. Et 
saltern hoe videtur procedere, quando 
electuB in Imperatorem nondum est 
coronatuB et sic non approbatus per 
Papam, quia non habet jus nisi ab 
electoribus. In hoc autem, quia forte 
pendet in facto, non pretendosermonem, 
paratuB etiam in premisais acquiescere 
sententiis melius Bentientium," 
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of things for the common good belongs either to the whole 
multitude, or to one who holds authority in the place of the 
whole multitude, and has the care of the whole multitude.^ 
Ag ain he takes from St Thomas the description of the various 
forms of government, the monarchy, the aristocracy, and 
the democracy, and the statement that the best form of 
government is that which is composed of all these elements, 
and in which the law is made by the “ majores natu cum 
plebibus.” ® In another place he discusses the question 
whether it is better to be governed by the law or by the best 
king, and he replies dogmatically that it is better that all things 
should be ordered by the law, than by the will of any one 
person.® Turrecremata is really touching upon that distinction 
between the “ regimen politicum ” and the “ regimen regale ” 
with which we have already dealt.* He also sets out the 
general distinction between the king and the tyrant. The king 
is one who governs rightly and for the common good, while 
the tyrant rules perversely and for his own profit.® It is, 
however, more important to observe that he follows 8t Thomas 
in maintaining that men are only bound to obey their princes as 
far as the order of justice requires, and therefore subjects are 
not bound to obey them if their authority is usurped or if they 
issue unjust commands.® In another place and in some detail 


> Turreoreinata : Comm, on Gratian 
Decretum, D. 2, 4 (p. 62) : “ Respondeo 
dioendtun, quod non cujuelibet hominiH 
eat leges i-ondero, sod aut pnncipia aut 
totiuB multiiiidinis. Frobatur isia 
oonclusio sic, quod lex proprio et princi- 
paliter respicit ordinem ad bonum com- 
mune. Ordinare aliquid in bonum 
commune eat vcl totius multitudinis, 
vel alicujus gerentis vicein totius multi- 
tudinis, ergo condoTO logem vel portinet 
ad totam multitudinem, vel ad perso- 
DBja publicam, quae totius multitudim's 
curam habet, quia et in omnibus aliis 
ordinare in finem est ejua cujus ost 
proprie ille finis.” 

* Id. id., D. 2 (p. 61). 

■ Id. id., D. 4 (p. 68) : ” Quarto 
quaerebatur. Utrum melius esset 
omnia lege ordinari, quam regi optimo 


viro, sive quam dimittere judicis arbi- 
trio. . . . Respondeo, quod melius est 
omnia ordinari lege, quam arbitrio 
quorumcunque oommittere.” 

* Cf. vol. v. pp. 71-76 and p. 142 of 
the volume. 

‘ Id. id., 1). 4 (p. 60). 

• Id. id., D. 8 (p. 86) : “ Ad ter- 
tium dicondum quod principibus seou- 
loribus in tantum homo obediro tenetur 
in quantum ordo justitiae requirit, et 
ideo si non habent justum principatum 
scd usurpatum, vel si injustaprecipiant, 
non tenentur eis subditi obedire, nisi 
forte per accidens profiler vitandum 
Bcandalum vel periculum.” 

(This is a direct quotation from St 
Thomas Aquinas’ Summa Theologica 
ii. 2, 104, 6.) 
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he follows St Thomas in the discussion of the nature and limita- 
tion of men’s obligation to obey the law. Laws may be unjust 
for various reasons, because they are contrary to human well- 
being, or because the ruler imposes burdensome laws on his 
subjects, not for the common good, but to satisfy his own greed, 
or because the legislator exceeds the authority which has been 
given him. Such commands should be called acts of violence, 
rather than laws, as St Augustine had said, that is not law 
which is not just, and therefore some laws are not binding on 
the conscience.” ^ 

There is little or nothing in the passages on which Gratian 
is commenting to suggest this particular mode of dealing with 
the authority of the ruler and the law ; and Turrecremata 
may have intended to correct an impression which might be 
derived from these passages in Gratian if taken alone, that 
obedience was always binding. It is important to observe 
that the political theory of St Thomas was still understood 
and treated as having great authority. 

We can now turn to Germany and some very significant 
observations of [N icolas of C usa. v 

Every ordered empire or kingdom, he says, takes its origin 
from election ; it is tlius that it can be conoeivod of as set up 
by the providence of God ; and, more broadly still, all ordered 
superiority arises from an “ elective agreement of free submis- 
sion ” ; and all authority is recognised as Divine when it 
arises from a conamon agreement by the subjects.® We are 


> Id. id., D. 10 (p. 102); "Tertio 
leges humanae frequenter ingoront 
calumniam et injuriam hominibus 
secundum illud Isa. x., ‘ Vae qui con- 
dunt leges iniquas.’ . . . Bed licitum 
est unicuique oppressionem et violen- 
tiam evitare, ergo leges humanae non 
imponiuit hoiuini neoessitatem quan- 
tum ad conscie&tiam. . . . Respondeo 
dicendum tamen juxta St Thomas in 1. 
Secundae, q. 96, Art. iv. Quod leges 
positoe humanitua vel sunt iustae vel 
injustae, Ac. (Quoted directly from 
St Thomas Aquinas.) 


* Nicolas of Cusa, ‘ De Concordantia 
Catholics,* iii. 4 (p. 360) : “ Omne enim 
ordinatum imperium vel regnum (ut 
Buperius quodam loco dictum est) ex 
electiono ortum capit et tunc vera Dei 
providentia censetur praelatum. . . . 
EJcce, si ea quae superius habentur ad 
mentem revooes, quomodo omnis supe- 
rioritas ordinata, ex elective oonoor- 
dantia spontaneae subjectionis exoritur: 
et quod populo illud Divinum Semina- 
rium, per communem omnium homi- 
num aequalem necessitatem et aequalia 
jura inest, ut omnis potestas quao 
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reminded of the sweeping phrase of the Sachsenspiegel “ al 
werlik geilchte hevet begin von kore.” ^ 

Again, the principle of free election does not arise from 
positive law or from the authority of any one man, but from 
the Natural and Divine Law. The Electors, therefore, who 
were created with the common consent of all the German and 
other subjects of the Empire in the time of Henry II. have their 
authority fundamentally (radicalcm vim) from the common 
consent of all those who could by Natural law have created the 
Emperor, and not from the Eoman Pontiff, who has no power 
to appoint a King or Emperor over any country without its 
consent.® 

In another place Nicolas lays down the same conclusion, 
but with ev(‘n greater breadth ; every political order, he says, ' 
is founded on the law of Nature, and if it contradicts this, it 
has no validity. He admits that tlu‘ wiser and better men 
should bo elected to make laws and to rule according to them, 
for they are naturally the rulers of other men ; but they have 
no coercive power over the unwilling. For all men are by 
nature free, and therefore all government (principatus) arises 
only from agreement and the consent of the subjects (consensu 
subjectiva) ; it cannot be created except by election and 
consent.® 


principaliter a Deo est, sicut et ipse 
homo, tunc divina censeatur, quando 
per concordantiam communem a sub- 
jectia oxoritur.” 

^ Cf. vol. iii. p. 153. 

■ Nicolas of Cusa. Id., iii. 4 (p. 300); 
" Hoc eat illud ordinalum sprilualis 
colligantiae divinnm matrimonium, in 
radioe dnrativae concordantiao collo- 
catum, per quod ista reapublica, optimo 
ad flnem eternoo foelicitatis sunima 
pace dirigitur. Et quia hujua radices 
divini et humani juris auperiua habon> 
tor, non replico idem ; sufficit scire 
quod eleotio libera, a naturali et divino 
jure dependens, non habet or turn a 
poaitivo jure, aut homine quoounque, 
ut in ejua arbitrio exiatat, quoad hoc, 
validitaa eleotionia, maxime in eligendo 


rogem et imperatorem, cujus esse et 
posse ab uno homine non dependit. 
Unde electorea qui communi conaenau 
omnium Alemannorum et aliorum qui 
imperio aubjocti orant, tempore secundi 
Ilonrici constituti sunt, radicalem vim 
habent ab ipso communi omnium 
conaenau, qui aibi naturali jure Impera- 
torem conatituero potcrant ; non ab 
ipso Romano pontifice, in cujua potea- 
tate non est dare cuicunque provinciae 
per mundum regem vel imperatorem, 
ipna non consontiente.” 

* Id. id., ii. 14 (p., ^10) : “ Omnia 
constitutio radicatur in jure naturali, 
et ai ei contradicit, conatututio valida 
ease nequit. , . . Unde cum jua nat- 
urale, naturaliter ration! inait, tunc 
cognata eat omnia lex homini in radioe 



CHAP. III.] 


POLmOAL WBUnSBS. 


171 


In the Preface to Book III. Nicolas expressed his preference 
for monarchy, but he prefers an elective monarchy to one 
which had originally been created by election, and was trans- 
mitted by hereditary succession.^ And he goes on to contend 
that it was right that every human government should corre- 
spond to the type of Christ Himself ; he was both God and man, 
and every government has both a human and a Divine origin. 
All “ majestas ’’ is sacred and spiritual: it comes from God, 
but also from man ; Christ was born both God and Man of 
the Virgin and with her free consent, and thus aU government 
should arise from the Church or Congregation of men by pure 


consent, not by violence 
Christ was under the law, 
fulfil it. 2 

Hua. l<loo aapientioros el pruhlantioroa 
aUia i-octorog oliguntur, ut ipni o sua 
natural! data ratioue sapientia et 
prudentia praodit i, justas legos oliciant, 
ot per oa« alios rogant, ot cauasas 
diHcutiant, ut pax servotur, siciit sunt 
rosponaa prudenUiin, 2 Disl. Ex quo 
evenit, quod ratioiio vigontes, sunt 
iiaturalitor olionim dumini ot rcictoros : 
sed uon por logotn coercivam, aul judi- 
cium quod rodditur in inviluin. Unde 
cum natura omiies sunt libori tunc 
omnis principstus, give consistat in 
lege Dcripta, sive viva apud prini'ipoin, 
per quern principatum coorcontur a 
malis Bubditi, et eorum regulatur libor- 
tas ad bonum metu poenarum, est a 
sola concordantia ot consensu subjoc- 
tiva. Nam si natura aequo potontes et 
aeque libori homines sunt, vera at ordi- 
nata potestos uiiius communis aeque 
potentis naturaliter, non nisi elecliono 
et conBensii aliorum constitui potest, 
sicut etiam lex ex consensu oonstituitur. 
2 Diet. i. lex S, Dist. quae contra 
(Oratian Deci^ym, D. viii. 2, 8), ubi 
dioit paiCtum inter se gentis aut civi- 
tatis. Qenerale pactum societatiB 
huxnanae est obtemperare regibus suis. 
Scce quia pacto generidi convenit 
humana societas, velle regibus obedire ; 


or ambition or corruption. For 
L came not to destroy but to 

tunc quia in vera rogiminis ordino, 
iphiuB roctoriM clectio fieri debet, per 
quam oloctionom c-onstituatur rector, 
judox oligentium : tunc ordinata et 
rocla douiinia ot presidontia per alec* 
tionem cjonatitunntur.” 

^ Td. id., iii. Preface (p. 366) : 
“ Inter nutom omnia temperati princi- 
patus gonora, monarchicus prae-eminet. 
inter aul cm apocics hujus, principatus 
temporalia, muuarcliicus, qui per elec- 
tionem constituitur, absque auoceasori- 
buB. praefertur ei qui per eloctionem 
constituitur cum ipsia sucoossoribus.” 

* Id. id., iii. Preface (p. 358) : “ Sed 
haec radix ad omnia cum his promissis 
aufficit, quod quemlibet principatum 
inter Christi fideles, oportet Christo, 
cujuB figuraiu ot successionem gestat, 
in tjqjo conformari. 

Reapiciat itaque ad Christum, qui 
est ipsa veritas, et primo consideret 
quoniam ipso est dominus et magister, 
Deus et homo : ita omnis principatus 
ex quodam divino et humano exurgit. 

. . . Sacra est omnis majestas etspiritu- 
alis et a Deo ; est etiam ab homine, ut 
ChristuB veniB virginis Uariae filius. 
Unde ex inoorrupta et intemerata 
virgine, ejus liberali consensu inter* 
veniente, dum diceret, fiat mihi secun- 
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From Germany we turn to England, and to the work of 
Sir John Fortescue. As we shall see, his political principles 
are developed with special reference to England, but this does 
not mean that they are not also related to those of the writers 
whom wo have just been considering and to the political 
tradition of writers like St Thomas Aquinas. 

In what seems to have been his earliest work ho takes from 
St Thomas the definition of the Natural Law as “ participatio 
legis aeternae in rationali creatura,” and it is from the natural 
law that all just kingship is derived.^ By this law alone can 
be determined the “ jus regnandi ” in any kingdom. This law 
is the source of aU human laws, and they cannot properly be 
called laws if they depart from it.^ He repudiates the notion 
that Kingship could be taken as defined in such terms as are 
used by Samuel (1 Sam. viii.) ; this was not a statement of the 
“ Jus Eegis ” in general but of the King whom Israel had 
demanded.® 

So far Fortescue has been dealing with the general j)rinciple 
that all political authority is founded upon justice and the 
Law of Nature, but he then turns to the distinction between 
the “ dominium regale,” the “ dominimn poUticum,” and the 
“ dominium politicum et regale.” 

We have already dealt with this in an earlier chapter,* 
with reference to the supremacy of the law, made by the whole 
community, and above the King, and we need not go into this 
again. Wo may, however, cite a passage from the ‘ De Laudi- 
bus Legum Angliae,’ which draws out very emphatically 
the nature of the authority of the “ Dominium Politicum 


dum verbam tunm, Christus nascitur 
Deus et homo. Ad modum h\iju8, ox 
unioa incorrupt a ecclesia sive congre* 
gatione hominum, ox purissimo con- 
aeoBu prodire debet venis principatus ; 
non ex aliqua violentia, non ex ambi* 
tione, aut pravitate aimoniaca, sed ex 
puritate qua Cbristua in mundum 
propter amorem salutis populi dignatus 
eat venire. . . . Cbristua enim aub lege 
erat, non venit solvere legem, aed ad- 
implere, huxnilia et mitia eorde, medicua 


mansuetissimus. ” 

^ Fortescue, ‘ De Natura Legia 
Naturae,’ i. 6, 

* Id. id., i. 10 : “ Et per earn (Lex 
Naturae) aolam discuti potest omns jus 
regnandi in quocunque regno quod 
superiorem nescit. . . ., . Haeo lex 
namque mater est omnium legum 
humanarum, a qua ai ipaae degenerant 
indigne vocantur legos." 

* Id. id., i. 12, 16. 

* Cf. pp. 141-143. 
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et Eegale,” as it existed, in Fortescue’s judgmeiit, in 
England. 

This work is in the form of a dialogue between the Chan- 
cellor and the Prince of Wales. The Prince had asked 
whether it was the Civil Law or the Law of England which 
he should study, and the Chancellor rebukes him for such 
an “ evagatio ” ; for the King of England cannot change 
the law at his pleasure, his authority is not simply “ regale ” 
but “ regale et politicum ” ; if it were simply “ regale ” he 
could change the Laws, and could impose talliages and other 
burdens on his people at his pleasure. This was the meaning 
of the doctrine of the Civil Law, “ Quod principi placuit,” 
but the authority of the Prince who governs “ i)olitice ” is 
very different. The people indeed approve the government 
of the king, so long as he does not become a tyrant, but it was 
to avoid this danger that St Thomas had desired that the 
kingdom should be so ordered that the royal power should bo 
restrained by the Law.^ 

Fortescue was, however, weU aware of the fact that there had 
been kings of England who had been impatient of these re- 
straints, and he represents the Prince as asking why some of 
his ancestors had endeavoured to bring in the Civil Law. 
Fortescue answers in the person of the Chancellor. The law 


* Id., ‘ De Laudibua Legum Angliae,’ 
ix. : " Dubitas nompe, an Anglorum 

legum vol civilium te oonferas. . . . 
Non te conturbet, ¥ili Regis, haec. 
mentis evagatio : Nam non potest Rex 
Angliae ad libitum suura lugoin mu< are 
regni sui, principatu nodum regali, 
sed et politico, ipso suo populo domtn- 
atur. Si regali taiituin ipso praossot 
eis, leges rogni sui mutaro ille posset ; 
tallagia quoque et cetera onora eis 
imponero ipsis inconsultis, quale domi* 
nium denotant legos Civiles, cum 
dicant, ‘ quod^ principi placuit leges 
habet vigorem.’ Sed longe alitor 
potest rex politico imperans genti 
suae, quia nee leges ipse sine subdi- 
torum assensu mutare potorit, nec 
Bubjeotum populum renitentom onerare 


imposicionibus perogrinis, quia populus 
ejuB libero fruetur bonis suis, legibus 
quas cupit regulatus, nee per regem 
Buum, aut quemvis alium depilatur ; 
consimiliter tamon plaudit populus, 
sub rege rcgaliter tantum prinoipanto, 
dummodo in tyrannidem ipse non 
labatur. Ue quali rege dixit Philoso- 
plius III. Politicorum quod melius est 
civitatom regi viro optimo quam lege 
optima. Sod quia non semper con- 
tingit presidentem populo hujusmodi 
esse virum, Sanctus Thomas, in libro 
quern regi Cypri scripsit, de Regimine 
Principum, optore censetur regnum sic 
institui, ut rox non voieat populum 
suum tirannide gubernare : quod solum 
sit, dum potestas regia lege politica 
oohibetur.” 
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of England did not sanction the maxim of the Civil Law, 
“ Quod principi placuit,” for the King of England was bound 
by his coronation oath to observe the Law. Some English 
kings had been impatient of this, for they thought that they 
had not that freedom of government possessed by those who 
ruled according to this maxim, who could at their pleasure make 
and unmake laws, inflict punishments, impose taxes, and even 
at their pleasure interfere in the Law Courts. Some English 
kings had therefore endeavoured to shake off the “ iugum 
politieum,” not understanding that the real power of both 
kinds of kings was the same, and that it was not a “ yoke,” but 
” liberty,” to rule the poojde “ politico,” a security to the people 
and a relief to the king.^ In ord<‘r to mak(i this clear to the 
Prince, he draws out some of the elT<H*,ts of a ” regimen tantum 
regale,” as they could bo seen in France. Ihi poinl.s out how 
the French people weire 7)rcyed upon by the gens d’anru's, were 
oppressed by ordinary and siKicial taxation, by the burden of 
the Gab<sUe on salt, which they were comj)elled to buy, and 
their consequent poverty, their miserable food and clothing. 
The nobles indeed were not liable to taxation, but they 
were liable to be punished and even executed without any 
proper trial before the ordinary Judg<'S, but in the King’s 
“ Camera.” ^ In England, on the contrary, no one, not even 
the King, could take a man’s possessions without payment ; 
he could not impose talliages, subsidies or any other taxes 


* Id., ‘Do Laudibus,’ xxxiv. : “Au- 
dinti namquo suponus quoinodo inter 
leges civilos praocipua uoutoiitia eat, 
maxima, sivo regulu, ilia quao sic canit. 
‘Quod principi placuit.lcgisliabot vigor- 
em,’ qualitor non sanciunt logos Angliae, 
dum nedum regalitor, sod ot politico 
lex ejusdem domiiiatur in pupulum 
Buum, quo ipse in coronociono suu ad 
legis sue observanciam astringitur 
Sacramento ; quod regos quidam Ang- 
liae egre ferentes, putontes proinde ae 
non libere dominare in subditos, ut 
faciunt regee regaliter tantum princi- 
pantes, qui lege civili, et potissime 
prediota legis illius maxima, regulant 
plebem snam, quo ipsi ad eorum libi- 


tum jura mutant, nova coudunt, penas 
iniligunt, ot onora imponunt subditis 
suis, propriis quoquo arbilriis oonten- 
doucium cum volint dirimunt lites ; 
quam moliti sunt ipsi progeuitores tui 
hoc jugum politieum obiicere, ut con- 
similitor et ipni in subjectum populum 
rogaliter tantum dominori, sed pocius 
debacchari queant ; non attendentes 
quod equolis est utriusque regis poten- 
cia, ut in predicto troctatu de Natura 
Legis Naturae docetur. et quod non 
jugum, sed libertas est, politico regere 
populum, Securitas quoque maxima, 
nedum plebi, sed et ipsi regi ; allevacio 
etiam non minima soUecitudinis euae.” 

* Id. id., xxxiv., xxxv. 
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without the consent of the Kingdom in Parliament, nor 
could anyone be brought before any court, except that of 
the Ordinary Judge ; and the people were well clothed and 
well fed.^ 

The contrast which Fortescuo makes between the happy 
condition of England under a monarchy limited and controlled 
by law and the miserable circumstances of France is indeed 
very emphatic, but it is important to observe that Fortescue 
did not think that this arbitrary and imcontrolled monarchy 
had always existed in France ; in another treatise he speaks of it 
as the unhappy result of the long war with England. Saint 
Louis, he says, and indeed the other kings of France, did not 
impose taxes upon the people without the consent of the three 
Estates, which had the same character as the Parliament in 
England.^ We shall see presently that Fortescue’s conception 
of the actual contemporary constitutional condition of France 
was very far from adequate. 

It is interesting to compare Fortescue’s conception of the 
nature of the French Monarchy with that which was expressed 
by an important and almost contemporary Frenchman, that 
is by Philippe Pot, the Sieur do la Koche, as reported by Joan 
Masselin in his “ Diarium ’’ of the States General which met at 
Tours in 3d84, We do not su 2 )pose that Masselin’s report of 
de la Eoche’s speech to the Estates can be accepted as repre- 
senting in precise terms what he said, but it may be properly 
taken as expressing the general conceptions of that important 
section of the Estates to which Masselin and de la Eoche 
belonged. 

Jean Masselin was a Canon of the Cathedral, and a repre- 
sentative of the BaiUiage ” of Eouen, and he put together 


^ Id. id., xxxvi. 

* Id., ‘ Governance of England,’ in. : 
" And how bo be it tnat the French 
kynge ieynet£ uppon his people, 
* dominio regali,’ yet Scynt Lowee 
Bometyme kynge there, nor any of his 
progenitors sette never tayles or other 
imposiciona uppon the peple of that 


land, without the assent of the three 
Estates, wich, when thai be assembled, 
be the like to the Courte of Farlement in 
Ingelende. And this ordre kepte many 
of his aucoesBours into late dayis, that 
Ingelende men made Buob wane in 
Fraunce that tho III. Elstatee durst 
not come togedre.” 
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in the form of a “ Diarinm,” or Journal, an account of the 
proceedings of the Estates. There was much discussion, he 
says, of the powers of the Estates, especially with regard to 
the appointment of the Council of Eegency during the minority 
of the King (Charles VIII.), and he then gives an account of 
the speech made by the Sieur do la Eoche. 

De la Eocho begins by contending that the decision on this 
question belonged not to the Princes of the Blood, but to the 
Estates.^ The Kingdom was a “ dignitas,” not an “ heredi- 
tas,” and when the Commonwealth was left without a ruler, 
the care of it belonged to the States General, not that they 
should themselves govern, but that they should appoint those 
most worthy to do this.® This leads him to a discussion of the 
origin and nature of kingship. He had learned, he says, from 
history and from his ancestors, that in the beginning kings were 
created by the will of the people, and that they appointed 
those who were pre-eminent in virtue and industry. Princes 
do not rule for their own benefit, but, forgetting their own 
concerns, they should set forward the good of the Common- 
wealth ; those who act otherwise are tyrants. It is of the 
greatest importance to the people by what law and by what 
ruler the Commonwealth is to be guided. The “ Eespublica ” 
is the “ res populi ” as they had often read.® 


^ Jeliun MaKBelin : “ Diarium Sta- 
tuum Geaeraliuin Fraiioiae, habitorum 
TuronibuB anno 1484,” ed. ‘ Collection 
dee Documents Inddits,’ A. Boruor, 
Faris, 1835, p. 140. 

* Id. id., p. 246 : “ Ad quod acoedit 
quod regnum dignitas est, non boroditas, 
quae nequaquam debeat, instar hoere- 
ditatem, ad naturales tutores sanguine 
scilicet propinquoB, continuo dovenire. 
Quid ergo ? Num respublica absque 
rectors vacua, et omnibus exposita 
manebit T Minime profecto ; sed ad 
statuum generalium examen primum 
defertur : non quod earn per se ipsi 
procuient, sed quod ei preficiantur 
dignissimi quique statuum judicio.” 

* Id. id., p. 140 : “ Et ut res pati- 
ficiamuB, historiae predicant, et id a 


majoribus meis accepi, initio domini 
rerum populi suUragio reges fuisse 
creatoB, et eos maxime prelates, qui 
virtute et industria reliquos anteirent. 
Ad utilitatem enim suam sibi quisque 
populus rcctores eUgobat. Siquidem 
principes non idco pransunt nt ex 
populo lucrum capiant ac ditentur, sed 
ut, Buorum obliti commodorum, rem- 
publicam ditent et provehant in melius. 
Quod si aliter quandoque faciunt, pro- 
fecto tyranni sunt et noquam pastores. 
. . . Populi ergo maxime interest qua 
lege, quove restore ducatur respubUca, 
cujuB si optimus rex, est optima res est, 
sisecuSideformisetinopB. Nonnecrebro 
legistis rempubUcam rem populi ease T 
Quod si res ejus sit, quomodo rem suam 
negliget aut non curabit.” 
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A little later he appeals to Roman History against those 
who wished to atrribute all power to the Prince, for in Rome 
the magistrate was created by the election of the people, and 
no law was promulgated until it had boon submitted to the 
people, and approved by them. He did not. however, hero wish 
to discuss the power of the Prince who lawfully administered 
the- Commonwealth, being of full age. The case before them 
was that where the King, on account of his minority, or for 
other reasons, could not take hold of the government.^ 

He had shown then that the “ Respublica ” was “ Res 
populi,” and had been entrusted by the peojde to the King ; 
those who hold it by other means and without the consent 
of the people are tyrants, and alienae rei invasores.” It 
was evident that the King (on account of his minority) could 
not himself rule the Commonwealth, and it was necessary to 
provide for its care by others. This responsibility did not 
pass to any one prince, nor to several, nor to all of them. 
It must return to the people who originally granted the 
authority ; the people must resume it, for it was the people 
who would suffer from the absence of government or from 
its bad administration. He does not suggest that the 
" habitus regnandi ” or lordship should go to any one but 
the King ; but the guardianship of the kingdom, for the time 
being, belonged to the people and those elected by them : by 
the people, “ populus,” he did not moan the “ plebs ” alone, 
but all men, of all conditions, for under the name of the States 
General w(*je included the princes and all th(^ inhabitants of the 
kingdom.® 


* Id., id., pp. 148, 9 : “ Quonuido ab 
asaentaloribuH tota principi tribuilur 
potoslas, a populo ox parto facto. Nam 
apud Komanos quisquo magiatrafus 
electione populi fiebat, nec oliqua lox 
promulgatur nisi prirnum populo relata 
ab eo probata ^uissot. Adhuc quoque 
multis in terns vetori more rex elec- 
tione queritur. Sed nolo nunc discu- 
tere de potestate principle, qni per 
aetatem jure rempublicam administrat. 
Tantum in propoeito nostro quostio 

VOL. VI. 


concludatur, cum rox ob minoritatem 
vel aliab inipodilur a rogitnino capee- 
eendo.” 

* Id. id., p. 148; “El imprimis 
vobis probatum osso veltm rempubli- 
cam rom populi csso, ot regibus ab eo 
traditam, eosquo qui, vi vel alios, nullo 
populi consensu, cam habuoro, tyrannos 
creditos, et alienae roi invasores. Con- 
stat autem rogom nostrum rem- 
publicam per so disponero non posse. 
Igitur earn aliorum cura ac ministerio 

M 
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De la Boche continued by urging upon the States General 
that they wore the elected procurators of all the Estates of the 
realm, and held the will of all in their hands ; they should 
therefore not bo afraid to recognise that they had been sum- 
moned in order that the Commonwealth should be directed by 
their advice in the minority of the King. He argues that the 
contention of those who said that the States General only met 
to grant taxes was in manifest contradiction to the historical 
facts. The Assembly of th«‘ States General was not something 
new, nor was it unY)reccdent<‘,d that they should take hold of 
the administration of the Commonwealth during a vacancy, 
and entrust it to upright men ; jireferably to men of the royal 
blood, if l.hey were men of charaeli'r : and he cited various 
cases which illustrated this. It was the Stat(‘8 General which 
decided betw<*<in Philip of Valois and Edward 111. of England. 
It was the States G<m<‘ral who Jifter two years granted the 
Begency of the Kingdom to Charles (afterwards the Fifth) 
when King John had been taken prisoner by the English. 
It was the States General by whose advice the kingdom was 
ordered in the time of Charles VI. He concluded therefore 
by urging them to set to the work of ordering and nominating 
the “ Council of Begency.” ^ 


procurori necesHO ebt. V erum respondi : 
Nec ad aliquom unum principem uec 
ad pluTOb, vel ontncb simul, hoc in 
caeu, rovertitur. Oportot proploreo, 
ut ad populum rudeat, hujuB rei 
donatorem, qui cam quidem rtjBuniat, 
velut suam, prucbertirn dim hujuB roi 
aiit diuturna vacatio, nut mala regentia 
in suam aempor boIiub pornicieui 

rodundet. Mon sum tamon ojuB 

mentis, ut di( am habitum regnandi, 
sive dominium ad quemquam alium 
quam ad regis transire porROnam ; 

sed regni tamen procuratio atquo tulela, 
non jus, sive proprietas, pro tempore 
populo vel ab eo electis jure tribuitur. 
Populum autem appello, non plcbem, 
neo alioB tantum regal subditos, sed 
omnes cujusque status, adeo ut 

Btatuum gener^ium nomino etiam 
compleoti ptincipes srbitror, noc aliquos 


excludi qui regnum habitent." 

’ Id. id., p. 148 : “ Cum autem 

intelligatis voa universorum statuum 
regni logatos ot procuratoros dootos 
et omnium voluntatem vestris in mani- 
buB esse, cur concludere timetis vos 
ad hoc maximo vocatos negotium, 
quatonus rospublica ob minoritatom 
regiH, quodammodo vacans, vestro 
i-onsilio procurotur ? . . . Haec etiam 
illoB liquido refellunt, qui duntaxat 
levandorum tributorum, non alterius 
operae vel finis gratia conventionem 
indictam arbitrantur. . . . Verum 

huic sentontiae manifestissime con- 
tradicit et experientia rerum, et pro- 
ooBsuh a nobis habitus, quo patuit 
multas alias ron a nobis tractatas fuisse. 
.... Non ost autem res nova haeo 
generalium Btatuum conventio. Non 
est inusitatum eos vacantem rei- 
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As has been already said, we do not think it probable that 
the Sieur de la Eoche made a siieech whose terms corresponded 
exactly with all this, but we think that what MasseUn reports 
represents the political and constitutional ideas of some not 
unimportant number of the members of the States General. 
It will be observed that what is said embodies three very 
important conceptions. The first, which belon^js to what we 
may call general political theory, that all authority originally 
comes from the community, and can come from no other 
source, and that this authority naturally reverts to the com- 
munity, when by any accident the government it set up fails. 
The second, the general constitutional principle that the States 
General represented the authority of the whole community, 
and that their authority was not in any way limited to the 
granting of financial assistance to the Government. The third, 
that the appointment of the Eegency should not be carried 
out without the advice and consent of the Estates. We shall 
return to the prooeediugs of this meeting of the States General 
in Chapter VI. 


There is a very interesting treatise of about 1477 by Wessel of 
Groningen, which sets out some very important conceptions 
of the source and the nature of political authority. 

The primary subject of the work is the nature and limitations 
of the Papal and Ecclesiastical authority, and this belongs to 


puhhcae adminjutrationem capessere, 
proborumquo bui gremii virorum earn 
credere consilio ; oninmo tanien prae- 
ferentes rogii sanguinis viros, dummodo 
ensent virtute praedili. 

£t ne longius hujus rei monumenta 
repetam, temporibus Philippi Valesii, 
cum inter eum ot Angliae Regem Sdu- 
ardum, pro jure regnandi armis decer- 
taretur, tandem inter eos convenit, 
eicut jure debebant, nec veriti sunt rem 
tantam stat^ujn generalium com- 
mittere judioio ; eorumque pro Phi- 
lippo data sententia, adversum Anglos 
defensione utimur. . . , Temporibus 
item Johannis, Franciae Regis, cum 
eventu belli et injuria fortunae captivus 


teneretur, noune status politiam regnum 
et administrationem assumpserunt, 
ordinaverunt, commiserunt 7 £t quam* 
vis ipsius Johannis filius esset Carolus 
Quintus, qui jam vigossimae aetatis 
annum compleverat, non est tamen 
continuo ei regentia credita, sed biennio 
post primam conventioiiom, rursus 
status ParisiuB congregati, memoratus 
Carolus reipublicao rogimon copit, non 
abas quam eorum consensu ac decreto. 
Sed quid paido vetustiora commemoro ? 
Regnum quidem, Caroli Sexti tem- 
poribus, qui duodenis fere patri suo- 
cesserat statuum consilio ordinatum ao 
procuratum fuit.” 
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the literature of the Conciliar Movement, but in some chapters 
it deals with the general question of political authority. 

In one place Wesselius maintains that the true relation of the 
subject to the ruler must be carefully considered, for it is 
not one of an unconditional obligation, rather it is of the 
nature of a contract with the ruler, and if the ruler does not 
observe the law of the contract, the subject is not bound by 
it.^ This is a very sharp statement of that contractual con- 
ception of the nature of political authority which we have 
discussed in previous volumes. Wesselius, however, not only 
states the principle, but. goes on to explain its rationale. All 
subjection should be voluntary, and should only be accepted 
after due dehberation upon the causes of it, and of the results 
which are to be expected from such subjection ; and, inas- 
much as it is these which have led men to enter into the 
contract with a ruler, the contract is terminated if the con- 
ditions are not fulliJled.* After praising the Franciscan 
custom of electing their superior from year to year, and 
urging that the relation between a Bishop and his diocese 
is terminable if he prove unworthy of his charge, h(‘ goes on 
to argue that it should be the same with Kings, for in every 
well-ordered commonwealth the chief magistrate should either 
be annually elected, or his authority should be restrained by 
the votes of those who have consented to it. What does 
election mean, he says, but the freedom of those who have 


^ Wesaolius (jroniiigcnfiis ; ‘ De dig- 
nitate ot potostato ecdoBiostica,’ xviii. : 
** Gonsidcratu digtmin, quanto debot 
subditus praelato suo, et inferior suo 
Buperiori. Hoc enim debitum non eat 
conditionis ut Bit dobitum absoluto. 
Bed magia eat parti cum prelato. Non 
enim euperior dominua eat infonoris, 
licet inferiorea dominos eos vocont. ot 
BUperioros oliquando justis cauaia per- 
ferant. Nisi tamen auperiorcs, juxta 
debitum pacti, legi pantionum aequi 
Bint, non tenobitur subditua intogro 
debito. Bed quantum illo legem Bupe- 
rioria implet, catenua debitor eat aub- 
ditus. Unde ai proraiis legem ille praela- 
torum abjecerit, jam tunc nullo debilo 


ligatur aubdituB.” 

* Id. id. id. : “ Omnia enim ilia 

subjectio voliintaria ct spontanea esae 
debot, quare non aubounda nisi cum 
deliboralione. Deliberatio autem cau- 
sam considerabit ot fruutum. Unde 
quandocunquo causa cum fructu eiusoe- 
modi sunt, ut movore possont deliber- 
antom Einto coiilractum, pari ratione 
solvunt obligatum, quando alter con- 
Irahentiuin deficit in promisao. Fere 
enim ex natura hujus.o^ligationis eat 
ut aubditi auporiurem aibi eligant, 
quatenus talom aibi eligant, in quo et 
ex quo Buae deliberationis fructum et 
causam proximo conioctant.” 
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deliberated on it. Kings, therefore, are not to be obeyed in 
evil things, but rather they may lawfully “ in regno turbari,” 
unless this might cause even greater evils. ^ 

These arc drastic and far-reaching principles which Wesselius 
sets out, but when we allow for the sharpness of the phrases, 
there is nothing new in them. The eontractual conception was 
embodied in Feudalism, and in the whole political system of the 
Middle Ages ® the principle of election or recognition corre- 
sponded with the constitutional practice, while the principles 
of limitation and deposition were at least perfectly familiar.® 
TJiis is not, howev<*.r, all which is important in Wesseli us. In 
another chapter he points out that the real meaning of St Paul’s 
words, “ There is no power except from God,” requires a careful 
examination. It is obviou.s that those who hold temporal or 
S])iritual power may greatly err and lead those who obey them 
into mortal error. We must, then^fore, resist the unrighteous 
authorities unk'ss w<‘. wish to bo partakers with them. The 
words of 8t Paul ( Homans xiii. 1) must therefore b(^ interpreted 
by those which follow, ” Thens is no ])OW(‘r but for edification.” 
The power, so far as it edilies, is from God, but he who “edifies” 
by resistance also rec*e,ived the powei’ of resistanca*/ from God.* 


^ Til. i'l. ill. : “■ Dcibori'l otimu Himilo 
osso ill) ri’Kil)u.s. Undo iii umiii ro- 
publii'u l>ono inHlituta, 8uininu» inagis- 
iralUK vel lomporo vol auctorilato, ut 
vol uniiuuK taiitum sit, vi'l Kuffragiis 
conacntiontiuzn ab insoleiiiiu coinjHJS- 
catur. Quid enim olectio eignat, nisi 
libortatom duliborantis. Oponct uniin 
paroromeliori,oth\inf di'bit oloi:tioi-on- 
ioctaro, a quo quanlnm olectus dolii-il, 
pro tanlo oi non cat olioiUoiidiini. . . . 
I£x hoc fundamonto non solum rogibua 
non parendum in malia, voruin otiam 
iure doboront regno i urban, nisi maiore 
damno timerontur accept a mala rosar- 
tum iri.” 

® Cf. vol. , iii. part 1. chap. 4 ; 
pniTi ii. chap. C. 

’ Cf. vol. V. part j. chaps. 7 and 8. 

* Id. id., 23 ; “ Non perfunctorie 
aut suporficialiter legondum aut intelli- 
gendum verbum aposioli ad Komano°, 


‘ Non ost pot out as nisi a Doo, et quae a 
Duo K\iat, ordinata siint. Itaque qui 
potestati rosistit, IToi ordinatione re- 
sist it.’ I’oKsunt onim qui in poleatate 
tain corpornli quain spirit uali orraro et 
gravitor errare, ut in via Doi soandali- 
zont Bubjectos, ot obedientes in mor- 
taloin orrorem praei-ipitaront. . . . 

Sroleralis orgo potostatibus oportet 
obviaro, nisi vclimns occulta societate 
pavli''i2>ai'o. 

Verba igilur apostoli de potentate, 
Nicut alibi modorantur, ipse dicans, 
‘ non ost potostos nisi in odificationem,’ 
iiitolligonda sunt. Quatonus enim 
aodiiicut potostas, a Deo est, et 
quoleiius non oedilicat, qui resistendo 
acditicat, a Doo potostatem rosistendi 
habot. 1’os.so igitur aedificaro potestas 
a Doo ost, ot qui plus aodificat plus ia 
potesiate est." 
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Wesselius waiS evidently anxious to correct the error of those 
who thought that all authority, good or bad, just or unjust, 
was a divine authority. This conception had indeed been 
little regarded in the Middle Ages, but there arc some traces 
of it in the fourteenth and fifteenth centuries, and the criticism 
of Wesselius is therefore of some importance. 


It seems to us that it is important to observe at this point 
that the theory that in the last resort the unjust ruler might 
legitimately be deposed, had, at the outset of the fifteenth 
century, an important illustration in constitutional action, that 
is, in the deposition of the Emperor Wenceslas in the year 
1400. This may seem a somewhat imimportant occurrence, 
but, as we shall see later, it was not forgotten in the sixteenth 
century. 

It is therefore worth while to notice the terms in which the 
eh^ctors, that is the Archbishops of Slaintz, Trier, and Cologne, 
and the Count Palatine, exjuessed their judgment and declared 
Wenceslas deposed. Wo do not, it will be understood, pretend 
to deal with the actual circumstances which lay behind their 
action, and its merits. We are only concerned with the con- 
stitutional principles which they assumed, and the terms in 
which they justified their action. 

They charge him with neglect to act for the peace of the 
Church and of Germany, with his betrayal of the authority of 
the Empire, specially in the case of Milan, and with the reckless 
way in which he had allowed his seal to be afiBxed to blank 
forms which he sold to his friends, and they accused him of 
having murdered many ecclesiastics and others.^ 


*■ * Deutsche Itoictistagsaktoii,’ vol. 
iii. (Ed. Julius Weizsackor, Royal 
Academy of Science, Munich, vol. iii. 
204) (p. 256) : Enumeration of charges 
against Wenceslas “(1) Ncmlich daz 
er der heiligen Kirchen ny zu friddon 
gehulfen bait. ... (2) So halt er auch 
dez heilige Romische Rich swerlich and 
sohedelichen entgledet und ongleden 
lassen, nemelich Meylan und daz land 
in Lamparten. . . . (3) Er bait auch 


vil stodo und lande in Deutschen und 
Welschon Landen dem Riche zugehOr- 
ende, und der ein teyl verfallen sint 
dem heiligen riche, uebergeben, und 
der nit geochtet, noch an deme heiligen 
Riche beholden ; (4) hait er auch 
umbe geldes willen dicke und vil syne 
freunde gesand mit ungeschrieben 
brieven, dy man nennet membranen, 
dy doch mit syner majestat ingesigel 
besiegelt woren. ... (6) So hait er 
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They say that they had remonstrated "with him in vain, and 
had finally invited him to meet them at Ober Lahnstein a .id 
waited for him, but ho had not come. The Archbishop of 
Maintz therefore, in the name of tl.e electors, and acting as 
in a court, declared Wenceslas deposed,^ and notified the 
Princes, lords and cities of the Empire that they were free 
from their oath of obedience to Wenceslas, while they con- 
tinued to be bound by their oath to the Empire and to the 
person who should be elected King of the Romans.® 


When wo now endeavour to put together the political prin- 
ciples of the writers with whom we have dealt in this chapter, 
it is evident that there is a substantial agreement among them. 
They are clear that all political authority is derived from the 
community, that is, wliile they conceive of it as coming from 
God ultimately, directly and immediately it comes from the 
whole body of the community. It is indeed interesting to 
observe that Wessehus thought it well to correct the mis- 
interpretation of St Paul’s words. '• The powers that be are 
ordained by God.” It is clear that, whether they were ecclesi- 
astics or laymen, they did not recognise the doctrine of what 
is called the Divine Right of Kings ; they were clear whether 
they were Englishmen or Frenchmen that the authority of the 


auch ny keno achte gohabt alio dor 
mishol und Kriego, dy loidor mancho 
zijt in Doutachen vind in andoren 
Landen doa hoiligon llicha awerlich 
und verterplich gewesen und noch 
worende sint. . . . (6) Er hat auch, 
das erschioglich und unmensclilich 
ludet, mit syna aelber hand, und auch 
ubeimiez ander ubeltoden dio or by 
yme bait, erwirdige und biddorbe 
prelaten pafien und geistlich lude, und 
vil andere erbar lude ermordet, erdrun- 
ket, verbrand mit fackeln und ay 
jemerlichen und unmenachlichen wi'd- 
der reebt ge^odet, daa eym Romiaohen 
Konige unczemelichen atehet und 
ludet." 

^ Id. id., p. 26*7 : “ Und wir Johann 
ErzbiacboB vorgenant, Gota namen 


zu dom oral on angcruffen, in Gerichtes 
atad goaossoii, in namen und wegen 
luiacro voTgoBi’hribon Horren und midde 
Kurfurateu doa hoiligon Romiachen 
Richs und uzisor aelbes, umbo diese 
ogenanten und andere vile grosser 
gobreaten und sachen una darezu 
bowogende, abothun und abesoczen mit 
diaaem unaerme Urteil, daz wir thun 
und geben in dieaor sehrifit, den vat- 
genanten Herron Wencozlaus els oinen 
unniiceen versiimolichen unachtbsien 
ontgleder und unwerdigon hant haber 
doa hoiligon Romischon Richs, von dom 
selben Romiachen Riche und vor aller 
dor wirde und horlichkeit darezu 
gehOreude.” 

* Id. id. id. 



134 


FIFTEENTH OENTDEY. 


[past n. 


King was a limited authority. Gorsou, d’Ailly, and Turrecre- 
mata emphatically prefer a mixed government, that is, a 
government which included the aristocratic and democratic 
elements, as well as the monarchical. Gerson and d'Ailly in 
France, and Fortescue in England, arc clear that the legal 
rights of the subjects arc protected, even against the King, 
by the Courts of Law, Gerson, Zabarella, and Wesselius are 
even clear that in the last resort the violent and unjust ruler 
might be resisted and deposed. 

These writers, then, know notliing of absolute monarchy ; 
indeed, it is evident that such a eonc(‘,j)tion would have seemed 
to them irrational and repulsive ; they all, like the Modiajval 
writers in general, conct'ived of monarchy as tlu^ best form of 
government, but it was a monarchy limiL^d and conditioned 
by the law, and the good of lh«‘ community for which it 
existed. 
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CHAPTER IV. 


THE THEORY OF THE HTVINE BIGHT. 


We have been carefully Rearcliinff for the appearance of the 
theory of the absolute Divine authority of the King in the 
fourteenth and lifteenth centuries, as wo have done in other 
volumes with relation to the earlier Middle Ages. 

In our first volume we pointed out that this theory was first 
explicitly stated by Gregory the Great, and in later volumes, 
that, in spite of his great authority, there is hardly any trace 
of it, except in a small group of imjKTialist. writers, of whom 
the most important was Gregory of Catiuo, during the great 
eontlict between the Poj)es and the Emperors in the eleventh 
and twelfth centuries. The great ]\Iediaival writers, like St 
Thomas Aquinas, ignore this theory, and even speak with 
confidence of the right to resist and even to depose the 
unrighteous ruler. ’ 

The only writer of any imjiortance in the fourteenth century 
who seems to us to ha\'e maintained the doctrine of the absolute 
Divine authority of the King was Wycliffe, and we have dealt 
with this in an earlier chajiter. It seems to us that the cou- 


^ We wish again to express our great 
regret that, owing to the troubled 
times in which it came out, our 
attention had not been called to the 
admirablo work of Professor F. Kern, 
‘ Oottesgnadenthym iind Widerstands- 
recht im Mifielalter.’ We greatly 
regret that we wore unable to consult 
it in writing our last volume. We 
are glad to take this opportunity to 
draw the attention of students of 


medueval politics to this work, whicli 
IS, as far as wo have seen, the most 
thorough study of the subject, within 
its limits. We are glad to find that, 
as we think, wo are not compelled to 
alto/ tho judgments which wo have 
expressed in former volumes, but 
Professor Kom has handled his subject 
with a fulness and piocisioii wliicli 
command our admiration. 
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ception was wholly aJiezi to the political thought of the fifteenth 
century, as we have so far considered it, but it found expression 
in two quarters, in Spain in 1446, and in a work of Aeneas 
Sylvius (afterwards Pope Pius II.) written apparently in 1446. 


We cannot here discuss the ciTCumstances which lay behind 
the appearance of this conception in the proceedings of the 
Cortes of Olmedo in 1446, but it is evident that the country was 
in a highly disturbed and disorderly condition, not indeed 
uncommon in Spain in the fourteenth and fifteenth centuries, 
and it was very natural that men should set out in the strongest 
terms the urgent need of political order and obedience. 

However this may be, the principle of the Divine authority 
of the King, and the wickedness of resistance to him, is ex- 
pressed in very strong terms. After referring to the wars 
and revolts caused by some of the King’s subjects in his king- 
dom, the Cortes declared that the Divine Law expressly forbade 
men to touch the King, who was the Lord’s Anointed, or to 
speak evil of him, for he was the Vicar of God, or to resist him, 
for to resist the King was to resist the ordinance of God.^ 

This statement is rendered more significant when we observe 
that the Cortes went on to say that the revolters affirmed in 
their justification that they were acting in the King’s own 
interest, and in accordance with the law of the kingdom as 
expressed in the ‘ Siete Partidas ’ of Alfonso X. The passage 
from this law book, which they quote at length, certainly seems 


^ ‘ CortoH of Castile and Leon,' vol.iii. 
18 (Olmedo, 1446). Present, the King, 
various prelates, nobles, doctors of the 
Eling’s Council, and the Procurators of 
the cities and villas of the kingdom. 

The Cortes presented a supplication 
to the King in which they first refer to 
the revolt of some of his Bubjocts, 
p. 468 : " Oluidada la ley natural, por 
estilo dela qual las abejas ban un 
principe, e las gruas siguen un cabdiUo, 
e aque ellos scatan e obedesf^en ; e 
asi xnesmo pospuesta la ley devinal, 
lo qual espresamente manda e defienda 
que ninguno non sea osado de tocar en 


Bu rrey e principe, commo a que] que 
es ungido de Dios, nin aun de rretraer 
nin dezir del ningunt mal nin aun lo 
pensar on su espiritu, mas que aquel sea 
tenido commo vicario de Dios e onrrado 
commo por escelente, e que ningunt 
non sea osado dole rresistir, por quelos 
que al rrey rresisten son vistos queier 
rresister ala ordenan^a de Dios, alo 
qual asi fazer todoa obUgados e 
tenudoB, non solo temiendo la ira de 
Dios, e el mal e pena que dello los 
puede venir, mas aun por la guarda de 
SUB consfienfias." 
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to suggest that the subjects should guard the Kin g not only 
against themselves and foreigners, but also against himself, 
not only by good counsel, but by preventing him from com- 
mitting any act which might dishonour him, and injure his 
kingdom.^ The Cortes urged that the revolters were mis- 
interpreting the passage ; they cited a number of other passages 
from the ‘ Siete Partidas ’ on the nature of the authority of 
kings, which seemed to them to forbid such actions as those of 
the insurgents, and they contended that these should not be 
tolerated. It would, they said, be abominable and contrary to 
God, and Divine and Uuman Law, that the King should be 
subordinate to his vassals and subjects, and should be judged 
by them ; for the King is the Vicar of God, who holds his heart 
in his hands ; he is the head and heart and soul of his people, 
who are his members, and owe him reverence and obedience ; 
his authority is so great that all laws are subject to him, for he 
holds his power from God and not from nien.^ 

After further citations from the “ Puero de las leycs,” the 
CorttiS urged that if anything in the ‘ Siete Partidas ’ was 
contrary to these principles, the King should revoke it “ de su 
cierta 9iencia e proprio moiu e poderio absolute,” so far as it 


* Id. id. (p. 459). TliOHO aro some 
words they quote from tlio ‘ Siete Car- 
tidas,’ ii., 13 , 26 : “ E por ende el pueblo 
dove muoho punnar on quardar eu rrey, 
lo uuo por que lo han gaiiado oapiritual- 
monte por don de Dios, o lo al natural- 
mente por rrazon e por derecho, e 
esta guarda quele han do fazor es en 
tres maneras. La primera, do si mosmo, 
la segunda de ellos mismos, la tor9ora 
delos estrannoB. E la guarda quo han 
de fairer a ol de si mosmo es que non le 
dexon fazer cosa a sabiendas por quo 
se pierda el alma, ninque sea a mal 
estan^a e desonira de su cuerpo e de su 
lignage, o a grant dapno de su rregno.” 

* Id. id. (p.^SS) : " Lo quarto, por 
que cosa seria muy abominable e 
sacrflego e absurda e non monos 
escandalosa e dspnosa e contra Dios e 
ley divina o umana o rrepugnante a 
toda buoiia poli^ia e rrazon natural e a 


todo dorocbo cannnico e 9euil, e enemiga 
de toda jusu^ia e loaltat, major mente 
dolas leyoB de iiuestros rrognos, si el 
rrey cuyo coravon os enlas manos de 
Dios, e lo el guia o inclina a todo lo quel 
plaze, ot qual es vicario e tiene su logar 
enia tierra, e es cabe9a e cora9on e alma 
del pueblo, e ellos son su mienbros, al 
qual ellos naturalmente deuen toda 
lealtat e fidelitat o Buje9ion e obedien9ia 
e rrueneren9ia e BoTvi9io, e por el se ha 
do guiar e mandur el derecho dol 
poderio el quel es tan grande, espooial- 
mento segunt las leyes de nuestros 
rrognos que todas las leyes e los 
derechos tienen so si, por que el su 
poderio non lo ha delos omes mas de 
Dios, cuyo logar tiene en todas las cosas 
temporales — oviese de ser e fuese 
sugeto asus vasallos a subditos e 
naturales, e por ellos Juzgado.” 
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might be contrary to the aforesaid laws of the “ Fuero ” and 
“ Ordinamiento.” ^ 

It would be difficult to find a more emphatic assertion of the 
doctrine of the “ Divine Eight ” of the King, and of his absolute 
authority as above the Law. It is possible that this may be 
related to the attempt made by Juan TI. at the Cortes of 
Palencia in 1481 to annul the ])ro visions of the Cortes of 
Bribiesca in 1887 and to give his Briefs the authority of law, 
which wo have already considered; but as we have seen, 
Juan II. had b(‘en compelh‘d to withdraw from this position.^ 

We have anotlicr exampJci in the Jift<H‘nth century of the 
assertion of the “ Divine liiglit ” in a treatise of Aeneas Sylvius: 
‘ De Ortu et Auctoritat.e. Imperii Eomaui,’ written, as we have 
said, apparently in 1 4 16. 

This t.v<*atise is in<l(H>d j)rimaa“ily an ('xj»osition of the nature 
and authority of tlx* Empire, and it is only incidentally that 
it touches upon the “ Divine Eight,” and it is i)erha])B worth 
while to observe its more general jirinciples. Aeneas Sylvius 
begins by tracing the origin of monarchy to the conflicts among 
men ; its jiurjiose therefore is to secure peace and justice. The 
conflicts of nations compelled men to accept some supreme 
autlioiity ; tliis was the origin of the various Empires of the 
ancient world, and finally of Eome.® In Eome itself men 
were driven by similar causes to agree that the Government 
should be placed in the hands of one man ; the Prince was 
created and it ‘‘ ratum esset quicquid ab eo constituitur.” * 
All peoples are subject to the authority of the Empire, 
for the purpose of the Empire is universal peace. ^ These, 
however, aro little more than commonplaces ; we are con- 
cerned to know what in the view of Aeneas Sylvius was 
the authority of the Emperor. The Emperor has authority 
to make law, to interpret law and to abrogate law where 

* Id. id. (p. 492): “Las quiora ® Cf. p. 133. . , 

rrevocar do bu ^ierta jioncia o propno •* .Aoneas Sylvius, ‘ Do Orlu ot Auo- 
motu e poderio rreal absoluto, asi o en torifato Imperii Romani,’ 2-4. 
quanto son e pueden ser contta Jas * Id. id., 5. 

dichaa Iojob del Fuero e Ordina- * Id. id., 10- J 3. 

miento.” 
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there is reasonable cause. ^ In another chapter ho deals 
■with the question of appeals from the Emperor alone to the 
Emperor acting with the Princes ; he flatly denies that any 
such appeal can be made, and adds that the Emperor has 
just as great an authority when acting alone as when acting 
with the Princes.® We are not here discussing the constitu- 
tion of the Empire, but it is obvious that Aeneas is speaking 
under the terms of the interpretation of Roman Law by the 
Civilians rather than under those of the actual constitution 
of the Empire in the Middle Ages. 

The Emperor has supreme legislative power, but we are also 
concerned to know what Aeneas thought was his relation to the 
actually existing law. It is right that he should live, and judge, 
according to the law, and he cites the ‘ Digna vox ’ (Cod. i. 14, 
4),® but he adds that while it is honourable to say this, it 
must not bo as8ert.ed that the Em|K)ror is subjec t to the law, 
for ho is “legibus solutus.”'* Aeneas may not, however, 
have meant by this much more than to assert the dispensing 
power of the Empc'-ror, that he had authority to tcmiper the 
rigour of the law by Equity, 

It is, however, when we turn to Aeneas’ discussion of the 
relation of the subject to what might bo the unjust actions of 
the Prince that we come to the matter with which we are here 
specially concerned. We must always, he says, presume that 
there is a rational cause behind the action of the Prince, and 
therefore, even if he sliould unjustly annul, or derogate from 
some “ privilegium,” we must not revih‘, or rc'sist him, for there 
is no one who can judg«! his temporal actions. Whatever the 

^ Id. id., 19. tutom Buproma potustas. . . . 

* Id. id., 22 : “ Nunc ultimo loco 33. Cuinquo in CacBare sumzna 
do appollationibus iraiisiguinub cosque pciteKta.B sit, Hiimmaquo authoritalis 
confutomus qui a sontontia suinmi pleoitudo, ml osl quod adjunctis prin- 
principis asserunt appollanduin. . . . cipibus autliuritatiB accedat, quouiam 
Sod appellant quiduni rur.su.s od iioquo Buinmn adiici quirquam potest, 
Caesaiom adjunetjs principibus, quasi nequo plenum potest o.sse plonius.” 
niaior sit imperator cum illis quain sine ^ Id. id., 20. 

illid. . . , Sod vana atquo inania sunt * Id. id., 20: “Quod quamvis pul- 
ista fiindamenta. Tanta ost enim in efarurn oet dicoro, non tamen asseron* 
Caesare potestas, sine principibus dum ost imperatorom esse subjectum, 
quantam oum ipsis. Amat enim uni- cum sit solutus.” 
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Prince does must be patiently endured, however unjust it is, 
and we must look for some amendment of his action by his 
successor, or to its correction by that heavenly judge who does 
not suffer violenee and injury to be perpetual. We must 
remember that whatever the Prince does, is done by the 
permission of God, for the heart of the King is in the hands of 
God, who turns it whither he wills.^ 

Aeneas was setting out, in dogmatic* phrases the doctrine of 
passive obedience, and reflating tliis to the conception, that 
whatever the Prince docs is done by tiie permission of God. 
Ee returns to this again in a ])a8sage of which we have already 
quoted a part, in which he deals with tlie question of appeals 
from the judgment of the Emperor. Ee admits that sometimes 
unrighteousness and an unjust judgment might proceed from 
the highest authority, but there can be no appeal, for there is 
no judge who can examine the temporal actions of Caesar. 
Men must rtcognise that they are subject to the Prince, and 
must reverence the Emperor and Lord of the world, for he 
rules over temporal things in God’s jdace, and as men must do 
what God commands, they must also accept the commands of 
Caesar, “ sine repugnatione.” ^ 

It is clear that Aeneas was concerned in this treatise to 
assert the absolute authority of the Emperor, both as supreme 


^ Id. id., 16 : *' Veruin quiiin in 

omnibus quae geruntur a prinripo, 
caussa presumatur el ralio facti, bi 
quando vel abrogare privilegia vel 
ipsis derogare prinuipom contiiigit in- 
juste, quamvis licoal oum per viain sup- 
plicationis informaro, humililoique 
petere restitutionem, non iameri recla- 
mare licet, vitupararo vel impugnare, 
bi pereeveret, cum nemo si I qui do 
suia factis temporalibus possit cognos- 
cere. Tolerandum ost palionter, quod 
prineepa facit, quamvis inique, 031 - 
pectandaque est successoris omenda, 
vel Bupemi coirectio judieis, qui vio- 
lentiaB atque injurias non sinit ossa 
perpetuaa. Cogitandum insuper est, 
quod princeps agit Dei fieri per- 
miaaioiie. Quia cor regie (ut inquit 


script ura) in manu Dei est, et ubi 
voluorit, inclinabit illud. . . . Bz quo 
fit, ut occulto Dei judicio apud Deum 
juBta nonnunquam reporiantur, quae 
nobis vidontur injusta.” 

‘ Id. id., 23 ; " Etenim quamvis ex 
summo Rolio nonnunquam procedat 
iniquitos, injuslumque judicium pro- 
deat, non tamon idciroo locus est 
appellationis, quum nomo sit juiex, 
qui temporalia Caesaris facta valeat 
examinaro. . . . Cognoscant homines 
so principi esse subjoctos, imperator- 
omquo mundi et dqminum tanquam 
Dei vicozQ in temporalibus gerentem 
venerentur, et sicut quae Deus jubet 
implenda sunt, nihilque contra replican- 
dum est, sic temporalia Caesaris man- 
data sine repugnatione suscipiant." 
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Legislator, and as being above the Law, and his references 
to this nnchallengeable Divine authority are of some 
importance. 

It is then, we think, true to say iliat in the statements of 
the Cortes of Olmedo and of the treatise of Aeneas Sylvius 
we have a clear and sharp re- statement of a political doctrine 
which had little importance in the Middle Ages, but which, 
as we shall see later, was developed by some writers in the 
sixteenth century. 
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CHAPTER V. 

TAXATION. 

We have in a previous chapter dealt with this subject, as 
related to the fourteenth c(‘ntury, in some detail. We must 
now examine it in relation to the fiftt'enth century, for there 
appears to have been some confusion about this : naturally 
enough, for there are some statements by important writers 
of the fifteenth century which if uncontrolh d by a more precise 
examination of the actual facts, might produce, and indeed 
have produced, a somewhat incorrect judgment : Sir John 
Portescue, for instance, in his ‘ Governance of England,’ 
attributed the poverty-stricken condition of the French people 
to the arbitrary power of taxation of the King.’ 

We must therefore consider carefully the evidence as to the 
constitutional principles, and the actual practice of taxation 
in the fifteenth century, and we begin with France, for it is 
here that there seems to have been most uncertainty. As we 
shall sec, there is evidence that from time to time the French 
Crown endeavoured to impose taxation without the consent 
of the Estates, Provincial or General, but wo think that it is 
also clear that the legal right to do this was not recognised, and 
that normally, when the Crown needed more than it received 
from its ordinary fixed revenues, it asked for Aids or Subsidies, 
either from the Provincial Estates or the States General. 

It is unnecessary to enumerate all the occasions on which 
the kings of France asked for Aids from the States General or 


' Kortesouo : ‘ Qovernanre of Eng- Laudibiu,’ chap. 35. 
land,’ chap. 3. Cf. bis woik ‘Do 
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PTOTincial Estates ; we deal with some of the more importaiit 
examples. 

The Treaty of Troyes of 1420, by which the unhappy King 
Charles VI. recognised Henry V. of England as his successor, 
contains a clause providing that Henry was not to impose upon 
the Kingdom of Eranee any taxes without reasonable cause, 
and that these were to bo in accordance with the laws and 
customs of the Kingdom. According to Juvenal dos Tlrsins the 
Three Estates met in Paris later in the same year, and were 
asked for an Aid, and after deliberation expressed themselves 
as prepared to grant whatever the King and his Council should 
command.^ 

These proceedings were, it may be urged, taken, not under 
the legitimate government of France, but under the English 
usurpation, and wo turn to the legitimate government. In a 
letter of Charles VII. of 1423 we find him mentioning that the 
Three Estates of the Kingdom had granted him an Aid at their 
meeting in Bourges.^ In 1425 the States General meeting at 
Melon granted Charles Vll. a Taillc, but attached to this the 
condition that he should inform them what measures he 
proposed to take to put an end to the disorders caused by the 
soldiers, otherwise they would not make a grant.® In 1423, 
as we learn from another letter of Charles VII., the Three 
Estates of Languedoc had met in April and May at Carcassonne, 
and had granted him the sum of 200,000 “ livres tournois.” * 

What is, however, more significant is the account given in 
a letter of Charles VII. of December 1427 to his Lieutenant 
in Languedoc, of the complaints made by the Estates of 


' ‘ necueil dos Anciennes Lois Kran- 
faisea,* vol. viii. 696 (p. 639) : Juvenal 
des Ursins, ‘ Hiatoire de Cfaarloa VI.’ 
(Ed. 1663, p. 381). 

• ‘ Ordonnancea,’ vol. xiii. p. 14 : 
“Charles. . . . Aux Commis impnaur 
et aaaeoir en noire pays de Eoictou, 
Vayde a nous ^leaentemont octroy^e par 
lea gena dea Troia Estats de noire roy- 
aume, & rAaaembl^o par eux faicte en 
noire vilie do Bourgea.’’ 

“ ‘Recueil,’ vol. viii. 28 (p. 731). 

VOL. VI. 


Cf. Pirol, ‘ Hiatoire doa '^tata G6n6r« 
aux,’ vol. i. p. 299. 

* ‘ Orilonnanoea,’ vol. xiii. p. 34 : 
“ Charloa . . . Commo oz mois de Mai 
et. d'Avril derniremont paaaez, a I’Aa- 
aembl6o dea Troia Eslata do noire pays 
de Languedoc, que lore par noire 
Ordunnance furcnl asaoinblcz en noire 
villo do CarcaBBonne, nous fut o<stroy6 
pur lea gons du Commun Estat du pays 
la aommo de deux cent milles livres 
toumoia.” 

N 
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Languedoc. At their meeting in that year they had protested 
that it had always been part of their liberty that no Aid or 
Taille, &c., should be imposed upon them by the King, until ho 
had called together the Council or the Deputies of the Three 
Estates, and they oomi)lained that, in spite of this, the Lieu- 
tenant of the King, in virtue of a simpler “ letter patent,” had 
imposed upon them a now Aid of 22,000 “ livres tournois,” 
over and above the Ai<l of 150,000 francs which had been 
imposed with tlm consent of i.he Three Estates. The King 
accordingly ordered tlu* levy of Ihe n»iw Aid to bo suspended 
until the me<'ting of flu* Thre<» Estab's which had been sum- 
moned for the following January.^ 

In a let k‘r of ( ’harles VI 1 . of < )el oImt 1 428 there is a rc'ference 
to a meeting of the States (leneral at ( Miinon wliudi had granted 
him an Aid (»C 500,000 franes, ]>art fcn the Langue d’Oc, part 
for the Langue d'Oil.^ Aeeordiug to V'aisselte's ‘History of 
Languedot!,’ the King laid down, at l.his tim(‘, th(‘ general 
principle, at least for Languedoc, that for the future no one 
should impose auy .\ul or Subsidy without his express eom- 


* ' OrdonnancoM,’ \ol. xm. p. ISU : 
“Nous avuns ouii la <l()UM)t«> ot 
Coniploiiil « h iiniin fuitCH Ur pur Ira 
gens dOB Trent. Eatatn dn nolrr dit pays 
do LaiiguodiM-, oxpofH'z par U'lirH 
notaliliw auil)a8M»d<i\ir> «'t mossaporB 
pour i’i> cm par dovrrh nous, dihoitb 
quo jBvoit >’() f]un du tout fciups jIs 
soinnt on iolh liboriel rt fraiu Iiino, quo 
aurun uido on tailJo no doit do par nous 
estro Hur t-ux iinposr, n rjuolqiiu cu*. 
quo e»' suit, biiiih prt'mu'>roineiit ii|i})«'lor 
a cB ot fniio nsse^niblor lo Coii.-oil ou ley 
Deputoz tit's truis Kstnz d'u cliii pais, 
pt quo on liuhlo lilit'r16 ot Irane-hiM' les 
ayons jusqui'..- < y imuntonuH , nf'aiit 
moiiiH par \ej‘tu d'line E.mi|>Ie lottro 
patento rtiniiuaudon <'l fnlte yfieleo 
BDUR notro s6i’t, iiu luois d'Aout der- 
nioremont poyse, & la ndution do vous 
notro Cousin e( Lioutenniit, sans quo 
lodicto lottro ait 6t6 par nous pa.ssco, ni 
sans y avoir aueuuement apf^elld ledife 
ConseiJ dos Trois Estats, vous avez 


ini])OB6 et niia rub uudil pays un aido 
noiixel do 22 ni. livroh touiuou., outro 
ot por ilowsuB Ise deriiiero aido do 160 m, 
franob, qiu par lo consentoment dob- 
dita troiB Ktaly y avail 616 poravaut 
luipobda. 

Tour 00 osl il quo uoim, . . . vou- 
Iona toujours noH loyaux aubjoclB Pbtro 
fa\ orabloinciit lrait('y,ot uttondu inorno- 
nionl quo li'dit uido ot impost do 22 m. 
Inn'S a 6l6 fait hiina notro su et sana 
re quo nous a^ona Ohtr advrrtis qu'il on 
feut noceasaire . . . par I'rs pr6aentes 
oe'lrojons Jt> iiostio piaco apix'ialc, so 
moatirr eat, quo d’leolui aido do 22 m. 
livreb et do tout uutro nouvel aido 
dont en lo.s voiidroit charger, ils soient 
teiina on aoufTrance et Buspena, Bans 
jiluB avniit y priH-edor par maniere do 
com mint c, no autremenl, jiiaquey a co 
quo i la prochaino assembl6o dry 
troia Katata do noetre oli^isaance . . , 
on soil par noua autremenl ordonn6.” 

• ‘ Hecueil,’ vol. viii. 39 (p. 749). 
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maud and without caJling together the three Estates, as had 
been the custom.^ 

We have again references to grants of money by the Estates 
of Languedoc in 1431, 1434, and 1435,® and to the imposition by 
the King with the consent of the Three Estates of his “ obedi- 
ence ” (presumably the whole kingdom) of a variety of Aids 
which had been levied for the War but had been abolished 
when the King left Paris.® 

It is then evident that during the first part of the century 
it was in virtue of a grant by the States Grcneral, or the Pro- 
vincial Estates, that Aids and Subsidies wore normally levied 
by the King. We have, however, found a few eases in which 
there is no indication that the Estates had been consulted.* 
This does not, however, amount to much more than the 
possibility that in the disturbed conditions of the early years 
of the fifteenth century the govermuont of France may have 
occasionally levied taxes without taking accoimt of the 
normal constitutional custom. 

We must now consider how far tlio constitutional practice 
of the earlier part of the century gave place to another system 
in its later j)art, and wo must lirst examine the significance of 
the important ordinance issued aftc*r tlie Meeting of the States 
General at Orleans in M39. Wo have already referred to this 
Ordinance in an earlier chapter, but must now examine its 
relation to taxation. 

Its main purpose was, as we have already seen, the establish- 
ment of a body of royal “ Gens d’Arrnes ” and the prohibition 
of the levy of all private forces. It was in order to carry this 
out that, as we should infer, the King, with the consent of the 
Three Estates, imposed a Taillo, which was presumably in- 
tended to be continuous, at least for the period of the War. 

^ ‘ OrdonnaDcoa,* vol. xiu. p. 140. Trojs Ktstu du pays ainsi qu’jl 6tait 

VaiBbette Histoire de Languedoc,' occouiitumg do faire.” 
vol. iv. p. ^rfl) : “ Aveo dSfonso a ~ ‘ Vaiuette Histoire do Languedoc,* 

touto Borte de [lersonneB do moltro ou vol. iv. jjp. 478-482. 
impoaei deROrmaie aucune aydo ou * ‘ Ordonnauccn,’ vol. xdi. p. 211. 

Bubside on Languedoc, aans aon eis.piea * ' Oidontiancee,' vol. vx.. p. 6 ; voV. 

mandement, ot sans appeler lea gens des x. p. 214. 
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The most important clauses of this “ Ordonnance ” are, for 
omr present purpose, two ; the first says that, in spite of the 
imposition of a Taille by the King with the consent of the 
Estates, some of the Lords, Barons, and others hindered the 
raising of tlie Tailh^ or other Aids on llieir lands, and sometimes 
appropriated them on the pretext that the King was in debt to 
them. The Ordonnance commands that this must cease.^ 
The second forbids men of any condition or estate to raise 
any “ Taille ” or “ Aid ” or tributes from their subjects under 
any pretext whatevi'r, without the, authority of the King given 
in his “letters patent,’* and (hwlares that for the future any 
place or lordship where such “ Tallies ” or Aids had been 
imposed wilhout his x»ermis8ion, was to be confiscated to the 
King.* 

It is not within iho scoik» of this work to deal witli the 
complex question of th(i various ft>rms of taxation in France. 
It has been ludd by some historical writers that the i)rovi8ions 
of this Ordinance repn'sented a far-reaching change in the 
royal power of taxation, by giving the King the i)ower of levy- 
ing “ Tallies ’’ on his own authority j others do not go so far.® 


‘ ‘ OrdoiinaiicOH,’ vol. xiii. j», 312 
(41): “Et pour on quosouveutofois aprC-s 
quo du consont«meut doalrois Vllato, lo 
roi B fait mottro bus eucune taille sur 
aon pouple pour lo faiot u«< sn guorn', 
ot lui Bubvonir of aider A soh nocesHitez, 
lea soigneura, barons, ct aiilres ouipt>ch- 
ent et font eiiipwhor U's denu'rs do 
lacUle taille et luiHtii dcs auU's du roi 
en leur terroh ot soiguourios, of los 
aucuns loa prciuionf Boubz coulour qu’ils 
ont 68(6 osBignoz, ou diout aucuno 
aontme lour elro douos, ou aiissi esfd 
promiaoB par le Jlui, of auruns aulrcs 
oroiaaeut el moll out avtv of pardeasua 
la taille du Kui, sur louru aujofa, et 
autrea, graudes aommoB de doniers 
qu'ils font lover aver et Boubz coulour 
de la taille du Roi, & lour profit ; par- 
quoy le Roi est eni{>oBrh6 et ne peut 
eatre pnyA les deniera de la taille par 
aon pouple ; le roi ordonne, mande, et 
oommande quo toutea telles voiea dore- 


navnnl cossent.” 

* Id. id., p. 313 (44) : ‘‘ Kt pour co 
quo plusieuTB moltent tailloa bus on leura 
terrOH, Bans I’auctorild ot cong6 du roi, 
pour lour volont6, ou autrement, dont 
lo jiruplo est moult oppriniC, le Roy 
piohibe ot defend k tous, sur lesdiotea 
poinos de confisration do bienn, quo 
iiul do quolquo ostat, qualito on con- 
dition quil soit, no molto ou impose 
tnillo ou autro aido ou trihut sur ues 
aujelH ou autres, pour quelque cause 
ou coulour quo co soit, siuou que ce 
soit do I'auctorit^ et cong^ du Koi, et 
par so.s lettroa patentes ; et declare 
lo Koi des-a-pr(.'iBent, le liou ou soig- 
neurie ou tellos taillos ou aides seront 
mis BUS sans son ai’ctoritS et cotLg6, 
commis et confisquez enveta lui.” 

” Cf. Picot : ‘ Histoiro des Etats 
G6n4rau.v,’ vol. i. pp. 322 B. ; ‘ Recueil 
des Anciennes Lois,’ vol. ix. pp. 67, &c. 
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We think that however important the provisions of the 
Ordinance may have been with regard to certain forma of 
taxation, it would be a very serious error to think that it 
established the principle that taxes in general could bo im- 
posed by the King without the consent of the Community. 

There is an interesting account by Monstrclct of the demands 
put forward by an Assembly of the Princes and Nobles at 
Nevers in 1441, and the answer of the King. They urged 
that the Lords and the Estates of the Kingdom should 
be called together to impose “ Tailles ” and “ Impositions ” 
on the Kingdom. The King replied that the Aids had been 
imposed upon the Lords with their consent, but that the King 
could impose the Tailles by his royal authority, in view of the 
circumstances of the Kingdom. There was no need to call 
together the Three Estates for this purpose ; that was only 
a burden upon the poor people who had to pay the expenses 
of those who attended.^ 

In the Ordonnances, however, from 1439 to the time of the 
meeting of the States Concral in 1484 wo find frequent refer- 
ences to formal grants of money by the Estates of the sevc^ral 
provinces, while we also find frequent complaints about 
taxation witljout tlieir consent.. In February 1443(4) we 
find Charles VII. referring to a statement of the Three 
Estates of Languedoc that they had voluntarily and freely 
granted him large sums of money by way of Aid for the War ; 
and so again in 1448.“ In 1450 Charles asked the same 


* Moiibtrplet : ‘ Chroiu^uo' (od. 1862), 
vol. vi. p. 26 : “ Ont romonstK- iiu roy 
comme Idles tailles el mipohitioiis so 
doivent mottre bum et impoHer, ot appclor 
les seignPurH ot los lilstats du royauiiio. 

R6pouBo. Los aydes out PHt6 inihos 
BUS par les Boignours et de lour couBi-iito- 
mont. Et, quant aux lailloB, lo roy, 
quand il a est6 en lieu, les a apijoler uu 
lour fait savoi^ Oombien do son aulur- 
ite roial, veu les grandes affaires de 
Bonroyauiup, ai urgonts, comme chascuii 
salt, et mesmoment ses ennemis eii 
occupent une grande partie, et d6trui- 
sent le sourplus, los peut mettro bus. 


le quo auotro que luy ne puet fairo sans 
cong6. El ii’est ja uul besoin d'assom- 
blor les tiui'i Eliits, pour mottre bus 
lesditoB taillos, ear c:o n’oHt quo charge 
et duHpeneo au pauvro commun people, 
quj a a payor Ioh frdie do coux qui y 
viennoitt. Et ont roquie plusieurs 
nutabloB seigneurs dos diz pays, qu’on 
coBHut de telle convocation fairo. Et 
pour cetto cause soit convonuB, qu’on 
onvoie la commiaaion aux osIuob, selon 
le bon plaisir du roy. (Cited in ‘ Ke- 
cueil,’ vol. ix. p. 90.) 

* ‘ Ordonnances,’ vol. xiii. p. 302 ; 
vol. xiv. p. 18. 
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Estates for an Aid of 130,000 “ livres toumois ” ; they 
replied that their province was greatly impoverished, but they 
made a grant of 116,000 livres for one year.^ In 1468 the 
I>eople of Normandy complained of the violation of their 
laws and liberties, and Charles replied by confirming their 
Charter, and promised tfiat uo Tailles, subventions or exactions 
should bo imposed on the people of the Duchy beyond the 
customary “ redditus, census, et servitia nobis debita ” except 
for some chiar and urgent need, and then only by a meeting 
of the Tlmoe Estates of the Ducliy, as had been customary.®* 
It should bo observed that “ Talliae ” are included in the 
taxes which are not to be levi<‘d without the Estates. In 
March 1462(3), we find Louis XI. referring to tlie fact that the 
Three Estates of Normandy had griinted liim 400,000 “livres 
toumois” as rej)re8onting all jMds, Taillag('s, &c., for the 
previous year.® In an Ordinance wliieh as the Edit ors think 
belongs probably to 1 163, wo find that the Estates of Langut'doc 
had granted an Aid, but C(uuplaine<l that the Reeeiv<*r of 
Taxes had taken more than tlie Estates liad granted.® In 
1476(7) we have a letter of Louis XI., relating to the Govern- 
ment of the Duchy of Burgundy, which had falh'u to the 
French Crown on the death of Chaiies the Bold, and Louis 
declares that no Aids or Bubsidi<\s sliould bo levied in the 
Duchy unless thi'y had b<*en granted and authorised by the 
Three Estates of the Duchy.'* * 

We havti found direct evidence in a few cases of an attempt 
by Louis XI. to over-ride the Estati'S, and to levy taxes, if 
necessary, without their consent. The most important is a 

* ‘ Onlunnaiicos,’ vol. xiv. p. 388 (1). sicut fivrtuiii fiiil ot ccinbuotuin tomporo 

■ Id., vol. MV. p. 40 j ; “ yiiod do rotro lapso.” 
cetoi’o por not. nut iiostro-. suvri-ssoios * Id., vol. xv. p. 627 ; 
in dicto Duval u ui pvrsoiiis aut hniiia * Id., vol. xvi. p. 25. 
ibidem coinmortuil iliiiH, ultra roddiliiti, ‘ Id., vol. xvin. p. 247 (17): “Quo 
vonMUii ot svrvilM nobis ftoliitn, tullinK, Ton nr jioiirra Iovlt ni cueillir bur iceulx 
Biibveutionos, iiiipu.sjlionrH, imt oxav- nos pays ot diivhf, ajd(^^ no sub.'^idos & 
tionos quaaouuquo faoort' non poMSiiiUM, nolrii proulTit ou d’autTOs", se non que 
noc ilelHMiniub, nthi oMdeus utilitoe vel lesditw aydo-* ayent entC' octroy6oa, 
urgona nocpsaitaa id oxpoacat, et per arc ordOoa et conaoulica par louditz gens 
eonventiouem et congrogationem gon- des troie EbtatB." 
tium trium etatuum dicti Ducatus, 



CHAP. V.] 


TAXATION. 


199 


letter of 1469 to the royal officers in Dauphin^ : Louis instructs 
them to request the Three Estates to make a grant of money for 
the year, but if the Estates refuse or delay to do this, they are 
to impose the tax and to levy it by the methods used in cases 
of debts to the Crown, notwithstanding any privileges or 
exemptions granted by himself or his predecessors. It must, 
however, be observed that Louis adds, that tliis was to be done 
without prejudice to such privileges or exemptions for the 
future.^ 

In 1478 wo find a declaration of Louis XI. that he had 
ordered the imposition of a tax throughout the Kingdom, and 
he demanded 1300 “ livres toumois ” from the people of 
Perigord, but, it should again be noticed, that he did this 
without pnijudico to their privileges for the future.^ 

What conclusion then are we to draw ? It seems to us clear 
that, whatever may have been the significance) of the provisions 
of the Ordinance of 1439 with regard to tlie “ Taille,” it was 
still recognised as a general principle tliat Subsidies and Aids 
could not be inii)os(‘d without the consent of tho Estates, 
Provincial or (ieneral. 

Wo turn to the [iroceedings of the great State s General held 
at Tours in 1181 at the accession of Cliarles Vlll. Wlien the 


‘ Id. ill., I'ol. xvii. p. 288 : “ Youn 
miimloiis . . . (juo vouk UhsoiiiblieH 

1o.s.1k-(ci Ri'us ilos clii'fs (rois 
ilinlii t]>a>-^ ill' JJuu[*luiiO . . . («t)leur 
ri'ciucrri'z tivs-iiisttMiinioiit do juir jioiia 
qu'ily nous vi’UillpTit ocli'oyiT p 1 
ui cordcr ... hi somnio do quiiniiilo- 
fciuq mille florins pour I’aydo ncroulu- 
ini-o, avw la Hoiuinc Jo viiipt-qualrci 
mille livres toiirnois lurlo moniinio . . . 
St en cas qn’icoux pons doodicts Trois 
Kstats seroiont roffusaiiH ou dolayans 
do nous oc'troyor pour coslo dido unnoo 
los dictos di'ux sommos dessuf, doi lures, 
nous voulons ot vouh mandons qu'en 
lour refuH dolay vous los modiuz 
sus et imjlosiI'H par la manii^ro dovaut 
dido . . . et non obslaui oppositions 
et appellations quolconques . . . (o<). 
Contraigniez ou faictes contraindre 
tous ceitx sur lesquels lesdictes sommes 


auront onl6 par toutos voiOB 

ot tnanidros aoi'oimtuin6eB do faire pour 
nos propros ilolitc.s ot aUairos, non 
oh.'ituTit I’Oinmo dessus ot quolcoiiquoB 
privillopor ot oxomptionri qui pourroiont 
avoir os(6 dunnCos ot octroydos lo tomps 
]);i.sh 6, par nos prC'docossours, ou nous, 
a aucuns doHdirts habitants, et sans 
prejudifo dii'Oux privildges et exemp- 
lioiis pour h> (oiiqis a vonir.” 

* Id., vol. xviii. p. 403: “A costo 
I'uu^o advoos advis(5, oouclud ot or- 
donno, fairo mo.slro bus, asseoir ot im- 
pohor lailioto sunimo, on et jiar toutos 
los elections do notre royauino, pour la 
porcion do laquollo avons or<Ionn6 estre 
mis sus ot iinpci.so on vulroditto election 
(Porigord) la sornrao do treize cons 
livros toumois. . . . £t sans prejudice 
do lours priviloigcs pour lo temps 
A venir.” 
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Estates came to deal with the financial business, the officers of 
the Grown attended and laid before them the actual condition 
of the finances of the country and the demands of the Crown. 
The Estates as Masselin reports in his ‘ Diarium ’ were not 
satisfied that the statement of the revenue was correct, and 
it was proposed to grant the King the same amount as had 
been given to Charles VII., but only for two years, when the 
Estates were to meet again. ^ The Chancellor, as representing 
the Crown, was not satisfied, and while offering to reduce the 
amount of taxation, demanded 1,500,000 livres.® Masselin 
reports that a number of the iMnces and Lords attempted to 
persuade them to submit to the demands of the Crown, and 
asserted dogmatically and in threatening terms that the King 
had the right to take his subjects’ goods to meet the dangers 
and necessities of the Commonwealth, and that many thought 
that the amount demanded should he imposed and levied 
even if they were unwilling.^ 

The Estates finally decided to offer 1,200,000 livres for two 
years, and 300,000 for one year, for the expenses of the coro- 
nation,* but accompanied this with the following statement. 
They grant the King the same amount as had been levied in 
the time of Charles VII., but they do this as a gift, and 
“ obtroy,’’ not to be called “ tailles,” and they do this for 
two years only. They also grant the sum of 300,000 “ livres ” 
for one year, on his accession to the Crown,® They also 


* Matisoliii, * Diarium,' pp. 350- 
860. 

' Id. i>l., p. 390. 

’ Id, id., p. 4J0 : “ \‘i<iomuu pro- 
focto ponari, ut pupiiluni ctjuiu invi. 
tuiUi facial is Icnucoiii rt nvnrurn et 
inoificioauiu priucipi. (juod si otiam 
contra ratioiiem dissontirol, citIc non 
ambigimus rogem posso suliditorum 
bona esporo, quatcuius reijiublicae 
poricnliset necoesitalibuK provulPHt. , . . 
I’ostromo sciatis pk>ro.squo in n\ tuisne 
sententia, ut potitus dpiiariorum nuino- 
rue quindocies centorum inillium vobis 
otiam atatuatur invitis, atque colli- 
gatur.” 

* Id. id., p. 428. 


‘ Id. id., p. 449 : “ Et pour aubvenir 
aux grnndns afliiirs dudit seigneur 
(diaries VIII.), tenir aon royaume en 
seuret^, payer ot aoudoyor eea gona 
d’arines ct aubvenir a see autros allaira, 
los troys Estntz hiy obtroyent, par 
mani^ro do dou ut uetroy et non autre- 
luent, et sans ce quon Tappello doroso- 
navnut failles, ains dun et obtroy, telle 
el aemblable somme quo du tempa du 
feu Roi Charle.s BoptilVmo estail lev6e 
ct cuoillie on son royaun^e, et ce pour 
deux aus, prochainoment venana, taut 
Bculemont ot non plua. . . . Item, et 
par-deasuH oo, lea ditz Eataz . . . luj 
accordent la somme do troia cent mille 
livres tournoia pour une fois tout 
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petition the King that he should call together the States 
General within two years, for they do not contemplate (n’en- 
tendent point) that for the future any money should be raised 
without their being summoned and without their will and 
consent. They beg him to maintain the liberties and privileges 
of the Kingdom and to abolish the novelties and grievances 
which had been introduced. ‘ 

It is clear that while some persons, representing the Court, 
made large statements about the power of the King to raise 
taxes at his pleasure, the States General were quite determined 
and firm in maintaining the principle that this was contrary 
to the tradition and custom of the Constitution, and it would 
appear from Masselin that the King promised to call together 
the States General within two years.® 

We have then examined the evidence as to the constitutional 
usage of France with regard to taxation in the fifteenth cen- 
tury, but we must also take account of some very important 
statements of Comines in his ‘ Memoiros.’ 

In one i)laco he sets out the general principle that if any 
king or lord were to iini)os(i any tax ujjon his subjects outside 
of his domain without tlieir consent, his action would be 


seullcincnt rt nans consfquonco, ot par 
maniero dc dun ct ubtroy, fiour uon 
nouvol Gt joyeux adv«ncmont a la 
courouno de France.” 

(This, and what follows in the next 
note, are givpii by the Editor in the 
original French which Masselin trans- 
lated into Latin.) 

^ Id. id., p. 451 : " Item et onsuivaut 
certain article, contenu ou cayor qui 
par les dit z Eslatz a esti) lou ot monstr^ 
au roi et h Mo.ssoigneur8 du Conseil, 
suplient et rcqni^ront los dits Estalz, 
que le bon ^f^sir du dit seigneur eoit 
faire tenir et assembler lesditz Estaz 
dedens deux ans prochainement venans, 
en lieu et temps qu’il lui plaira et quo, 
de ceste heuro, leeditz lieux ot temps 
soient nommez, aasignez et ddclairez ; 


car los ditz Estatz n’ontondent point 
que doresnavunt ou motto sus aucune 
somme do dciuors, sans les appeler, ot 
quo ce soit de lour vouloir ot consen- 
temont, on gardant et observant les 
libortoz et privil6gos do ce royaume ; 
ot quo los nouvollotoz, griefs et mau- 
vaiscB introductions qui, pur c’y devant, 
puis certain temps en fa, out est5 faictes 
soiout ropairooz ; et de ce supplient 
trcK humblement lo roi nostro souverain 
Boignour.” 

(I'he axticle of the Cahior referred to 
will be found on page 678 of the 
* Diarium.’) 

• Id. id., p. 712 : “ Lo roy ost con- 
tent que los Estatz se tioiineut dedens 
deux ans prochainement venant et les 
mandera.” 
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mere tyraimy.^ In another place he says that neither the King 
of France nor any other Prince had the right to impose taxes 
on his subjects at his pleasure. Those who say that he could 
do this, do the King no honour, but rather make him to be 
feared and hated by his neighbours, who would not on any 
account become his subjects. If the King would recognise 
how loyal his subjects are, and how willing to give him what 
he asks, instead of saying that ho would take whatever he 
wished, it would be greatly to his praise. Charles V. never said 
this and Coniines had not heard any king say it ; he had 
heard their s<*rvant8 say it, but they only did this out of 
servility, and did not know what they were talking about.® 

We shall return to Comines when wo deal in the next 
chapter in more general terms with the position of represen- 
tative institutions in the lifteenth century. In the meanwhile 
it is obvious that his evidence about the princiiiles of taxation 
is of great importance, especially in correcting the impression 
which such statements as those of Sir John I’ortescue might 
produce. 

Comines does not indeed say that there liad been no 
arbitrary taxation in France, but ho confirms the judgment 


* Philippn de Comiuoti, ‘ Memoin's,’ 
V. 19, p. 141 : " Uouc pour corvtinuor 
propoa, y a il roy ue soigneur hui- torro 
qui ait povoir, oultre non doinaine. tie 
mottre un doniiT Hur Hen hiibjeotz ; 
Sana ortroy ot roiiWTitonu'nt do c-oulx 
qui le doibvont payor, anion pur tyrau- 
nie ou viollenco ? ” 

• Id. id., V. 10, p. 142 ■ " Nofro roy 
eat lo aoignour du inondu qui lo iiiciina 
a cause de user du on mot : ‘ J 'ay pri- 
vilege do levur nur moa subjci'tz ce quo 
me plaist,’ car no luy ne autro no la : 
et no luy font honnour coux qui ainai 
le diont, pour lo fiuro oatiniiis ]ihis 
grand, mais lo font liair ot craindru aux 
voisins, qui pour rion no voudroient 
eat re soube ea seignourio ; ot moamos 
aucuns du royauome s’en passoroient 
bien, qui on tiemienl. Mais si notre 
roy, ou oeux qui le veulent louer et 
agrondir, diaaient ‘J’ay des subjects 


si Ires boiis ot ai tros loyuux, qu'ils 
no me refusont cboso quo je lour 
saicho demandor, ot suis plus craiuct, 
obey et servy, tlo mos subicts que nul 
autro prince qui vivo sur la terre, ot 
qui plus patiemmont oiidurent tous 
maux et toutos rudosscs, et a qui moiiis 
ils aouviengno do lour dommagos 
pasHoz ; ' il mo somble qu(' oola lui 
seroit grand los (ot dis la verity); 
non pus diro, ‘ Jo prciids t e que je 
voulx, et en ny privilege ; il le me fault 
bioii garder.’ 

Lo fou roi Charles Quint no le 
disoit pas oinsi, no I'uy-je point ouy 
dire auz roys, mais I'ay bient ouy dire 
A do leurs sorvitouTS, a qu’il somblait 
qu’ilz faisoiont bien la besogue. Mais, 
selon mon advis, ils mespronoiont envers 
lour seigneur, ot ne le disoient que pour 
foire les bons varletz, et aussi qu'ilz ne 
Boavoieut ce qu’ils disoient.” 
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(which w© should derive from the study of the “ Ordon- 
nances ”) that it is impossible to maintain that the King of 
France had any recognised and constitutional right to impose 
taxation at his discretion. That he frequently did so is clear, 
and the right to do so was from time to time asserted by some 
persons, but it is also clear that the right was emphaticailly 
and constantly denied, and that the King from time to time 
and in quite imequivocal terms recognised that taxation should 
not be imposed without the consent of the Provincial or General 
Estates. 


The evidence we have found in the proceedings of the Cortes 
of Castile with regard to the constitutional method of taxation 
during the fifteenth century, is curiously enough scanty, but 
what there is, is important. In the year 1 411 we find a request 
made to the Cortes by the Guardians of the young King for 
the grant of a sum of money for the war against the Moors. 
The Cortt‘S authorised the levy of tJie amount asked for, but 
they attached to the grant the (sonditiou that the Guardians 
should take an oath in the i)re8enco of the Cortes that the 
amount granted sliould bo strictly appropriated to the ex- 
penses of t]i(^ war, and to no other purpose.^ 

In 1420 the Cortes of Valladohd represented to the King 
that they were mucli disturbed by tlie fact that he was raising 
money without consulting the Cortes, and without their con- 
sent. The King replied that ho would nf)t levy such taxation 
till it had beeu authorised by the Cortes.® 


* ‘ Cortes of Castilo and Loon,’ voj. 
iii. 2 (p. 6) (Valladolid, 1411): “Tor lo 
qual nos demandastos quo vou olov- 
gamos, loK tros ostados del rrogno, para 
cunplir o oontinuor, o sostonor In dicha 
guerra dolos mores . . . quaronta e 
pinoo cuontos dosta monoda usol . . . 
(p. 6). A nos otros plazo todos de una 
Concordia de,,voa otorgar, e otorgomos 
VOS desde agora todo quo nos copiero 
a pagor delos dichos quaronta o ocho 
cuontos dosta monoda usal on Castiella. 
. . . Los quales dichos quaronta e ocho 
cuontos VOS otorgamos, sennorcs, para 


quoJos paguo ol rrogno esto anno pro- 
sonte on quo estamos, para cunplir e 
contimiar la dicha guorra . . . (p. 7). 
hit osto otorgainiouto dustos dichos 
quaronta o ocho cuontos, sonnores, vos 
fnzomoB con condition quo fagados 
juramonta, on prescn^ia do nos otros, 
quo Oslo dinoro quo von otorgamos quo 
non lo tomarodoh- iiiji dostnbuyrodes 
on otros costas mn otras eosas algunas, 
saluo eida diclia guorru dolos moros." 

‘ Id., vol. iii. 4, 2 (Valladolid, 1420) : 
“ £ otrosy olo quo me pidiaron por 
merced quo mandase dar mi carta para 
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There is also a very important and carefully drawn-out state- 
m^t by the Cortes of Ocaua in 1469. The Cortes expressed 
themselves as willing to contribute to the necessities of the 
King by a grant of money, but, as it appears, they were not 
satisfied with the financial administration, and they therefore 
proposed that the amount raised should be placed under the 
control of persons to be appointed by the Cortes, who should 
hold it for the King and should only expend it for the restora- 
tion of the royal patrimony and the Crown, and other pur- 
poses authorised by the Cortes. They also proposed that no 
payment should be made except under a writ signed by the 
King himself and at least two members of his Council, and 
certain persons to be appointed by the Cortes. They also 
proposed that the King should swear to maintain these pro- 
visions, and should request the Pope to excommunicate him 
if he did not do so. The King assented, except to the clause 
about the Pope.*^ 


voa otroB, en que fuotjo ospecificado 
todo el caso, que pur ini mandado e 
en mi preoonfia el diclio Arfobiopo de 
Toledo loB avia dicho, o lo que (oren 
deUo oonduyoron, o ferlificando Iob, 
que por caso nlguno quo acaesfioBO, 
non maudariu coger loa tales pochos, 
ain primero Her otorgndos ; quo de aqui 
sdelante quaiido algiinus menfistores 
me viniesen, ami plazie de vos lo 
faaer naber {irimeraiuenie antes que 
mondasn ecliar nin derrainar tales 
peclioB." 

* Id., vol. id. 25, 10 (Ocaua, 1469) : 
“ Quales per nos otros fueruu non- 
broduB, para quo rros^iban delos 
arrendadores e iT(>caudadore8 e rroye- 
tores, todas las coiitian quo muntaren on 
loB dichos pedidoB e monedas, e lo 
tengan dondo por vuestra alteza con 
acuerdo de nos otros lucre mandado, 
e lea dipute Galario rrazonable para 
ello, e que non aeudan con eona dello 
a persona alguna ni lo gasten, saluo 
«nlo que fuere menester para las coaas 
oonyemientes ala rrestituyion de vues- 
tro patrimonio e nefonnayion de vueg- 


tra corona rreal, e enlau cosos conthe- 
nidas enel otorgamiento quo per nos 
otruB BO hiziere delos dichos pedidoB e 
monedaB, e esto que se liaga Molamonto 
por vuestras cartas o alualaes firmado 
de vuestro nonbre e firmado en las 
espaldas delos nonbres delos de vuestro 
consejo, que sean fulano y fulano y 
fulano y fulano, o alos menos los dos 
deUoB, si los otros no eslouieren en 
vuestra oorte, e de algunos de nos otros 
quales nos otros doputoromos, e dolos 
vuostros contadores inayoros, que do 
otra guisa los dichos rrocaudadoros, e 
arrendadores e rroyetores non sean 
thenudos de acudir ni aeudan con 
dinero delos dichos pedidos e monedas, 
e que vuestra alteza jure dolo guardar 
e mantbenor asy o que non yiA ni vegnA 
contra olio, e que supliquo a nuestro 
muy sancto Padre, que ponga senten^ia 
de exoommuniou sobro^uestra rreal 
persona si lo controrio hiziere o man- 
dare e que desto nos monde luego 
dar SUB cartas para quelos bogomos 
publicar.” 
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It would appear that, whattper may be the exact signiiicauce 
of some of these complicated provisions, the Cortes not only 
was the body which authorised the imposition of taxes, but 
that they considered themselves entitled to see that the 
amounts raised should be appropriated strictly to the purposes 
for which they granted them. We see no reason to doubt 
that the constitutional principles of the fourteenth century, 
which we have discussed in Part I. of this volume, were main- 
tained in the fifteenth.^ 

It is obviously unnecessary to discuss the question of 
taxation with regard to England in the fifteenth century, for 
there cannot be any doubt that it was recognised that Parlia- 
ment alone had in normal cases the right to levy taxation.® 

> Cf. Part I. p. 92. (od. 1806), par. 370 and Index— -Taxa- 

* Cf. Stubbs, * Const. Hist.,’ vol. iii. tion. 
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CHAPTER VI. 

REPRESENTATIVE INSTITUTIONS. 

We have in previous chapters dealt with the history of law, 
its source and authority, and with the tlieorios of the nature 
and limitations of the authority of the Ruler : we must now 
consider the development of the authority of the community 
as embodied in and finding expression in representative 
institutions. 

We venture to say that this is the proper method of ap- 
proaching the development of Parliamentary or quasi-Parlia- 
mentary forms. The phrases which arc sometimes used, such 
as that of the “ Sovereignty of the People,” may be well meant, 
but are in our judgment somewhat misleading. The term 
“Sovereignty” itself has often been used so carelessly that 
it is bettor to avoid it, and the term “ People ” is almost 
equally ambiguous. It would be better to speak of the 
authority of the “ Community,” the “ Respublica ” or “ Uni- 
versitas,” for these are more strictly the Mediaival terms, and 
whatever ambiguity may belong to them, they have at least 
not become the catch-words of sometimes ill-considered con- 
troversy. 

We have seen that it is true to say that the normal Mediaeval 
conception, which was only reinforced by the revived study of 
the Roman Jurisprudence, was that the community was the 
source of all political authority^, which was indeed derived 
ultimately from God, but immediately from the oemmunity. 
The community was the source of law, and of the authority of 
the Ruler, Emperor or King •, and it is also clear that, while 
the Prince was conceived of as having, subject to the law, 
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a large discretion in the exercise of his authority, in fact the 
Medieval Prince normally acted with the counsel and advice 
of some body of councillors, the chief men of the Community, 
who were conceived of, however vaguely, as having some kind 
of representative character. 

There is nothing therefore to surprise the historian in the 
fact that this vaguely representative institution should have 
assumed a more precise and definite character in Spain in the 
twelfth century, in England and Prance and other countries 
in the thirteenth and fourteenth centuries. 

We endeavoured to trace very briefly the development of 
representative institutions in the twelfth and thirteenth cen- 
turies in our last volume, and in the first part of this volume 
we have set out something of their development in the 
fourteenth century. We must now consider this in the fifteenth, 
and especially in Spain and Prance. 


It is important to observe that while tlio Cortes of Castile 
and Leon did not moot every year, they met very frequently. 
It is not going too far to say that the Cortes in the fifteenth 
century continued to be, as in the fourteenth century, a 
normal part of the system of government. 

It is also evident that the Cortes were clearly conscious 
of their representative character, and greatly concerned 
to maintain this. We find them repeatedly throughout the 
century protesting against any interference by the King 
with the election of representatives. In 1141 they demanded 
that the King, when he issued his summons to the cities and 
estates to send their Procurators to the Cortes, should not 
no min ate any particular persons j for the cities should elect 
freely according to use and custom. The King replied that he 
would not nominate any persons to be sent as procurators.^ 


^ ‘ Cortes of Castile and Leon,' vol. iii. 
9, 9 (PaJeneia, 1431) : “ Otrosi supli- 
oamos ala v.Jlitra alteza que oada e 
quando le plonguiere zuaiidar avuestras 
fibdades e villas que enbien sub pro- 
curadoros ante vuestra merged, quela 
vuestra sennoria non quiera tnandar 


nonbrar que enbien personas giertas, 
saluo aquellas quolas dichas gibdades 
e villas entendieren que cunple auestro 
eeruicio e bien publico delos pueblos ; 
por que libre monte los puedan escoger 
entre si, segund lo han de uso e de 
costumbre ; pero que non sean ddos 
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In 1442 the Cortes of Valladolid renewed this demand epen 
more emphatically, and added the very important claim that 
in the case of a disputed election the Cortes itself should con- 
sider and decide the question, and not the King or any other 
“ justicia.” The King again assented to their demand that he 
should not nominate any jjerson for election, but his answer 
to the second point was, as we understand it, that in case of 
a disputed election they should ask his permission before 
determining upon it.^ In 1447 the Cortes again protested 
against the interference of the King, but on this occasion, 
though accepting the general principle, the King reserved his 
right to take such action on his own initiative, if he thought 
it desirable.® In 1462 again the Cortes at Toledo demanded 


labradoree nin eoameros iim del oatado 
deloa pochcroa, por quo mojor aoa 
guardado el eatado o ourra deloa quoloa 
enbian, e ae puedan mojor oonfonnar 
eon loB otroa proouradoroa quando 
ovieren do Iraotar en aua ayuntanii- 
entoa. 

A eato voB rreapondo que yo non 
VOB envi6 mandar que onbiaaodeB per* 
Bonaa 9iertaB por procuradorea.” 

' Id., vol. iii. 16, 12 (Valladolid, 
1442) : ‘* Otroai muy osclaregido rrey 
e aennor, por quemto la eRporu'n 9 ia ha 
mostrado loa grandee dannoa o inron- 
venientea quo vionon enloa (ibdadea e 
villas quando vuoatra aonnoria onbta 
llaiaoT pTocura<lotce, subro la clojeion 
delloB, lo qual viene por vuoatra aonoria 
ae entremeter a rrogar o luandar quo 
enbien peraonaa sennaladua, e asy 
xaesino la aennora lioyna vuestra 
Muger e el Prin^ipo vueatro Sjo e otroa 
aennorea; aupphcamoB auoatra sennoria 
que non ae quiora entremeter enloa tales 
rruegoa e mandamiontos, mn d4 logar 
que por la diclia sennora Reyna o 
FHneipe, nin por otroa sennores sean 
feohoa ; e ordenar o mandar que ay 
algunos llevoren tales tartos, que por 
el meamo {echo pierdon loa 0 S 910 B que 
touieiren enlaa dichas cibdadea et villae, 
e aea privado para aienpre de aer pro* 


ruradnr , por quolas du lias ribdadoa 
onbion hbre mento sus procuradorea, 
o ay COSO sera quo algunos procuradorea 
vengau on diHuordie, que el conoa^i- 
mioutu della, sco dolos procuradoroa e 
non de vucatra aonnoria nin de otra 
jusli^ia. 

A OBto VOB respondo que dozides bien, 
e mando quo ae faga e guarda a.sy ; 
poro que el conos^-imiento del tal 
quando la procuration viniero en die- 
cordia, quo quede ami mercet para lo 
mandar ver o determinar.” 

Cf. iii. 21, 9. 

* Id., iii. 19, 60 (Valladolid, 1447) : 
*' Otrosi muy podoroso aennor, algunoa 
con importunidad gauan cartas de 
vuoatra Boiuioria delos que estan 
ccrcB dello para quo quando vuestra 
aennoria llama a Cortes o manda quele 
enbien prtK-uradorcs, que cnbicii a ellos, 
lo qual no ca vueatro aervi^io e dello se 
podrisn seguir algunos inconvenientes ; 
Bupplicamoa a vuestra sennoria que 
prouoa en ello, mandando quelas cartas 
non Be den, e sy se dieren que aean 
obedecidas, mas non complidas, 

A esto VOS respondct’o.q.ue aBi io he 
guardado e entiendo mandar guardar 
aegund que melo suplicastes e pedistes 
por merged, Baluo quando yo, non a 
peticion de personeB alguna mas de mi 
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that the King, Henry IV., shonld not interfere in the elections, 
and that any person who produced royal Briefs for hit elec- 
tion in any city, should be perpetually disqualified for holding 
any office or “ procuragion ” in that city. The King replied 
that this was already provided for by the laws, specially those 
of Juan II. ^ 

This jealous insistence on the freedom of the elections by the 
Cortes is of great significance, as we have said, in showing 
that they were much concerned to vindicate their representative 
charpmicir, and the fact that the Crown was evidently from 
time to time attempting to control the elections, is significant 
of the continuing importance of the Cortes. 

We have in an earlier chapter considered the functions and 
authority of the Cortes with reference to legislation, and in 
the last chapter we have dealt with their authority in taxation, 
but it must be candully observed that the Cortes did not con- 
ceive of their function and authority as limited to finance 
and legislation, but claimed that they should be consulted 
on all the more important affairs of the Commonwealth. 

There is an excellent illustration of this in the early part 
of the century. The Cortes in 1419 represented to the King, 
Juan II., that when his predecessors ordained anything new 
or of general importance for the kingdom, they wore acc.ustomed 
to call together the Cortes and to act with their advice, and 
not otherwise ; they comTilained that this had not been done 
since his accession, and that this was contrary to custom and 
law and reason ; and they therefore petitioned him that he 
should do this in the future. The King rejdied that he had 
always done this in important matters, and that he intended 
to do it in the future.^ 

In 1469 we have a statement by the Cortes as emphatic as 
that of 1419. They protested to Henry IV. against an alliance 
with England instead of with France, and represented them- 
selves as aggrieved for several reasons, of which the first is 
important from our present point of view. They maintained 

proprio motu, entendiendo ser aay * Id., iii. 23, 37 (Toledo, 1462). 
compirdero a mi aervlcio, otra cosa me * Id., iii. 3, 10 (Madrid, 1419). 
ploguiere de mandar e disponer." 

VOL. VI. 
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that according to the laws of the kingdom, when the kings had 
to deal with any matter of great importance, they ought not 
to do this without the counsel of the principal cities and 
“ villas ” of the kingdom, and they complained that the King 
had not observed this, but had acted without the knowledge 
of the greater part of the grandees, and of the cities and 
" villas.” It is true that the answer of the King was, as 
it seems to us, evasive ; he only promised to consider their 
petition wi(h his Council, and to take such action upon it as 
might seem best ; but this dogmatic statement of the'Cortes 
of their claim to bo consulted on all important matters, and 
their asscriion that this was in accordance with the laws, 
remains very im[)ortant.’ 


We turn to tlie character of the representative system in 
France in the liftconth century, but wc must, again notice that 
in considering this wc must rem<‘mbor not only the States 
General, but also the Estates of the great Provinces. If we 
could t/ake account of thorn we sliould recognise more clearly 
the importance of the representative system in France, for 
though the meetings of the States General in the fifteenth 
century were important, the meetings of the Provincial 
Estates were, as we should judge, much more frequent. 

What were the matters with which they wore concerned ? 
Wo have already dealt with some of these, especially legislation 
and taxation, but we must observe that, besides these, they 
were concerned with all the important affairs of the kingdom. 

In the first part of this volume we have pointed out that 
the attitude of France to the groat Schism in the Papacy was 
detennined in some kind of great council of the kingdom. 


> Id., iii. 29 (Ouaua, 1469) : **La 
primera, porquo sogund leyes di vuestros 
rregnoB, quando los rroyes han do hazer 
algvma cosa de gran important ia, no lo 
douen hazer ain consejo e sabiduria 
deloB Qibdades e villas principales de 
vuestros rreynos ; lo qual en esto no 
guardd vuestra alteza, hablando nos 
otroB con huxnill reverencia, ca nunoa 
COM deato supieron la mayor parte delos 


graiides cle vueslros ircgnos, ni las 
priuQipalesvibdadose villas dollos. . . . 
A esto VOS rrespondo quo yo entiendo 
doliberar sobre lo contonido en nostra 
petition e platicar esto e^l mi conBejo e 
hszer sobrello lo que se liallare que es 
mas complidoro a servizio de Dios e al 
pro e bien commun de mis rregnos • 
sennoiios.” 
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It does not seem that we can call the Assembly, at which in 
1408 it was determined that France should be neutral as 
between the rival claimants to the Papacy, a meeting of the 
States General, but it had at least something of the character 
of a National Assembly. Tlie King speaks of the decision as 
being made after great and mature deliberation with the 
Princes of the Blood, the great Council and others, both 
clerical and lay.^ 

We are on clearer ground when we observe that the Assembly 
summoned to meet in Paris in 1413 in the name of Charles VI., 
was composed of the Princes, Prelates, representatives of the 
University, and those of the good towns. The business of this 
Assembly was to deliberate on the great affairs of the kingdom, 
and especially on the reform of the Jtoyal oliicials.^ 

In the Treaty of Troyes by which in 1420 Charles VI. gave 
the actual administration, and the future succession to the 
French Crown to Ilenry V. of England, it was S])oeiaIly pro- 
vided that the Treaty was to be eonllrmed by the oaths not 
only of the great Lords, but also by those of the Estates of 
the kingdom, spiritual and temporal, and the cities and 
communities of the kingdom.® In another clause of the ^J'reaty 
it was provided that Henry was to endeavour to secure that, 
by the advice and consent of the three Estates of the two king- 
doms, the union of the crowns of England and Franco in one 
person should be ijcrpetual.* It was no doubt in accordance 
with these provisions of the Treaty that the Three Estates were 
called together in Paris in December of the same year. We 
have unfortunately only an incomxdete account of the pro- 


' * Ordonnances,’ vol. ix. p. 342. 

* ‘ Kecueil,' vol. vii. B, 39. Cf. 
Monstrelet, ‘ Chronique,’ vol. ii. p. 307. 

■ ‘ Bocueil,’ vol. viii. 096, 13, p. 636. 
“ 11 est accord6 quo les grands seigneurs, 
barons et nobles, ot les Estats dudit 
royaume, tant npiiltuel que temporelz, 
et auBsi les citez et notables communitoz, 
les oitoyens et bourgeois du dit royaume, 
k nous obOissans pour le temps, feront 
les seremens qui s’ensuivent." 

* Id., vol. viii. 006, 24, p. 369: 


“ 11 est occordo que notre dit fils 
labourora par olloot do son pouvoir, que 
do I’adviz ot uonsentomuut des Trois 
Estas desdiz royaumes, ostez los 
obstacles on costo partio, soit ordoiui6 
ot pourveu quo du temps que notre dit 
filz sera vonu b. la rouronno de France, 
ou aucun de see hoirs, los deux couronnea 
de France et d’Angleterre k toujour* 
mois perpetuelment, demourront en- 
semble, et seront en une mesme per- 
Bonne." 
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ceedings in Juvenal des Ursins’ ‘ Histoire de Charles VI,’ ^ 
but if we could trust a document printed by Eymer in the 
‘ Foedera,’ whose source is unknown, we have an important 
statement of the composition and proceedings of the Estates. 
They are described as composed of the Bishops and Clergy, 
the “ Proceros,” nobles, citizens, and bmgesses. After the 
Chancellor had read the Treaty to them, and the King had 
declared that he* had sworn to observe it, the Estates were 
adjourned for a few days, and on their reassembling they 
reported that they approved, accepted and authorised the 
Treaty and all its [)rov isions.^ 

To return to the h'gitiraab*. government of Franco, we have 
a referoncci to a ni(*eting of the States General at Chinon, in a 
letter of I AVc have already dealt Avith the very impor- 

tant meeting (»f the States General at Orleans in November 
1439, and w(< need only i)oint out again that it was with the 
advice of the Estates that Charles VI J. created the new 
military organisation of France.^ 

In April lies, Louis XI. <ialled together the States General 
to deal with a groat constitutional question ; that was — the 
demand of his brothtr Charles that the Duchy of Xormandy 
should bo separated from the Crown of France, and held by 
himself. The Throe Jistates agreed that it could not be thus 
separated, but must remain inseparably united and joined 
to the Crown,® It is also significant of the constitutional 
authority of the States General that- on the same occasion, in 
view of the att at’ks made by the. Duke of Brittany in Xormandy, 


* Juvenal den I’l'Miis, ‘ HisUiiro do 
Charles VI.,’ od. Pans, 1053, p. 384. 

* Rymer, ‘ Foodora,’ vol. x. p. 30 : 
“ Reaponderunt quod, quantum od 
rocem prodii'tam, Ipsi eandcin i’orom 
censentes et roputantos laudabdom, 
nectissariam ot utilom u1 n.squo Rcgnie ot 
subditie eorundom, yiuo et toti cliristi- 
onitati, ipsam Facom ao omnia ot 
singula in eadem contonta, quantum 
in eis erat et velud ipsi tres Status dicti 
Regni, approbarunt, laudarunt, accop- 
tanuit et auotorisarunt.” 

(How far this document can be 


trustod is uiicortain. It is possible 
that it ropi-esents an attempt in 
England to give the Treaty of Troyes 
a legal and constitutional character.) 

* * Ordonnancos,' vol. xiii. p. 140. 

* Cf. pp. 138, 104. 

* ‘Rocueil,’ vol. x. 114 (3), p. 663: 
“ Que en taut qu'il touche ladicte ducb6 
di Normandie, elle ne ^oit et ne peut 
etre sopared do la couronne en qaelqus 
inauidre que ce soit, mais y eat et doit 
etre et demeurer unie, annex^e et eon* 
joints insdparablsment.” 
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they gave the King authority to take such action as should be 
necessary to maintain the statutes and ordinances of the 
kingdom without waiting to call together the Estates.^ 

It is, we think, evident that th** States General in France 
were conceived of, not merely as a body which should sanction 
taxation, important though this was, but as, in some sense and 
degree, representing the whole community of the nation, whose 
approval and support it was desirable that the King should 
obtain in matters of great j)olitical im[)ortan(*e. It is only 
with this in our mind that we can understand the constitutional 
attitude of the great 8lates G<*ii<Tal of Tours which met in 
January 1484, on the accession of riiarles Vlll. 

Wo have already d('alt with some iinj)oriant (juestions which 
arose in the course of their meetings, and Iktc, thor(‘fore, we 
only deal with some other of the most important of these. Wlien 
the States General met, they conceiv('d tlunr function as being 
primarily to consider the abuses whicli had grown up during 
the last reigns, and s<‘condly to consid(‘r and i)rovide for the 
government of the country during th<‘ minority of the King. 

The first tlu'y x)rooe(‘ded to deal with by arranging the 
Estates in six divisions, representing t he six grou ps of provinces ; 
each of these divisions was to prejiaro a statement of griovancos 
and remedies. They then created a commission of six 
members of each division to pr(‘pare a general statement on 
this basis. We are not bore concerned with the details of these 
statements, but it is important to observe that they covered 
almost the whole range of tlie government of the country, not 
only in matters of finance, but also of the administration of 
justice.* 

The question of the Council of Itegency was the subject of 
protracted discussion. It is evident from Masselin’s account 
that there was much difference of opinion among the members 

* Id. id. id. (9), p. 668 : “ Et dos pourc-eque am6iiiont ils ne ne pouvent 
maintenant poiy lore, et d6s-lora pour pas aasombler, y puisse proc6der A 
maiiiienant, toutes lea fois que les- faire tout ce quo ordre de droit et do 
ditg cas 6cherroient, ioeuz des Etatz out juHtice, et les statuta et ordonneuices da 

accord6 et conaenti, accordent et con- royaume le portent." 
aentent que le roi, aana attendre autre * Maaaelin, ‘ Diarium,’ pp, 06, 74, 
asaemblOe ns congregation dee Etats, 70. 
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of the States General, some maintaining that it was for them 
to appoint the Council, for the care of the State had now (in 
the King’s minority) come to them, while others maintamed 
that the appointment of the Council belonged to the Princes 
of the Blood. ^ The final result seems to have been that the 
Estates did not maintain the right to appoint the Council of 
Eegency, but they requested the King and his Council to add 
to it twelve jtersons, to be chosen from the six divisions of the 
Estates.® 

It is no doubt probably true that behind the controversy 
in the Estates about the composition of the Council of Eegency, 
we can see tlu* inllucnce of diflerenl. factions among the Princes 
and great nobles, but we are not attempting to write the history 
of the times. 

We turn again to Coimnines ami to his altitude to the 
States General. Ilis oyunions have a syiecial value, not only 
because h(‘ was a man of great experienee in y>olitical and 
diplomatic atTairs, but because he was a great servant of the 
French Crown, and cannot be suspt^cted of any desire to de- 
preciate its authority. We have in the last chapter cited his 
important statc'nients about taxation, but these axe only 
incidental to his treatment of the importance of reasonable 
relations betwc(‘U the King and his subjects. It is not only 
with reference to taxation that he thinks that the King should 
act with tlu' consent of his subjects. After the general con- 
demnation of the attempts of kings to impose taxes upon their 
subjects without their consent, as being mere tyranny, 
which we have cited, he continues, tJiat ev(*n iu the case of 
war it was much wiser for kings to act after consulting the 
assemblies of their people, and with then consent, and that this 
would greatly increase the King’s power.® Commines is 

^ Id. id., p. 138. I'entrepreudro. Ne bo fault point 

* Id. id., p. 702, 3. hastor, ot on a assess temps : et si voub 

* Commines, ‘M6moiro.s,' v. 19, p, die que los Roys et Princes en sont trop 
141 ; On pouTToit rospondro qu'il y a plus fors, quand ilz entreprenneut du 
de BBiBons qu*il n6 faut pas atteudro conseil do leura Bujeetz, et on Bont plus 
I’uaeniblee, ot quo la choso soroit trop crainetz de lours ennemis.” 

longue, & commencer la guerre et k 
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obviously refernug to the Estates when he speaks of the 
assembly, and a little later on he speaks of them with 
special reference to the States (Jeneral of Tours in 1484. He 
describes contemptuously certain persons who spoke of this 
assembly as dangerous, and denounced it as being treason 
(leze majesty) to speak of calling together the Estates, and 
argued that this would diminish the authority of the King; 
such persons, he says, were really guilty of a crime against 
God and the King ; they were men who lield some undeserved 
authority, and talked thus foolishly, because they were afraid 
of the great assemblies, and feared that they would be known 
for what they were, and be censured.^ It is clear that Corn- 
mines looked upon the States General, that is, the meeting of 
the representatives of the community, and its consultation by 
the King, as being a ust'ful and normal part of the organi- 
sation of a political society, ne<*e8sary for taxation, and 
desirable for th(5 cftectiveiiess of public action. 


We do not need to discuss in detail th(' character of the 
representative Asstuubly of the Emj)ire, for it> is clear that the 
Emperor was the lu^ad of a political body which was tending 
to become, a fe,d<Ta] system rather than a unified monarchy, 
and that, the tinal aiithorily in tins system belong(id rather to 
the Diet than to the Emperor. 

It is, howev('r, imjiortant to observe the terms in which the 
Diet is described by ^Nicolas of Cusa. The Council of the 
Empire, he says, consists of the Emperor, the j)rincipal Rulers 


* Id. id., p. 143 : “ Jit pour parlor 
de roxperionro do la bontu dcb F rang jue, 
no faut alloguor pour nostro toinps quo 
les Troib Estats lenus & Tours, apros le 
decez do noire bon maistre lo Roy 
Louie XI. (& qui Diou fosse pardon) qui 
fut I’an mil, quatro cents, quatrevingts 
et troie. 

L’on povait gstimer lore quo coste 
assemblee eetoit dangereux, et disoiont 
quelquee ungz de petite condition et de 
petite vertu, et ont dit plusieurs foie 
depviiB, quo e’eet crime de Ldze Majest#, 
qui de parler d’aBeembler Eetatz, et 


quo c’obt pour diiniimer I’ouctoritd du 
roi : et sont reulx qui commettent ce 
crime envors l>iou et le Roy, et la chose 
publique ; mais eervoicnt ces paroles, et 
eerveut k ceulx qui eont en auctoritd 
et credit, sans on riens I’avoir moriti^, et 
qui ne eont points propices d’y 6tre, et 
n'ont accoustum^ quo de fleuroter en 
I’oreille, et parler de chosos de peu de 
volleur ; et craigneut les grandee 
Bseemblees, de paour qu'ils ne soieut 
congneuz, ou que lours ceuvres ne soient 
blasmtos.’* 
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of the various provinces as representing these, and the heads 
of the great communities (Univorsitates) ; and, he adds signifi- 
cantly, when these are met in one representative body, the 
whole Empire is gathered together.^ 

We may put beside this the terms in which at the Diet of 
Worms in 1495, a new Court of the Empire, the “ Eeichs 
Kammergericht,” was established. Its creation was a part of 
the attempt made in the last years of the fifteenth century 
to reorganise the constitution of the Empire. The creation of 
this new Court is represented as being related to an attempt 
to establish a “ Common Peace ’’for the whole Empire, and 
it was "with the consent of the Electors, Princes, Counts, 
Nobles, and Esfates that the Peace and the Court were 
established.® And it w^as wdth the counsel and w'ill of the Diet 
that the Emperor was io ai>point the ju«lg(‘S of the Court.® 

We do not discuss the development of the representative 
system in the fifteenth century in England, for this has been 
done by the great historians, but it is wort h while to put beside 


^ Nicolas of Cusa, ‘Do Coucordantia 
Catholira/ iii. 20 ; “ Scimus inipora- 
torem caput ct priinuin omnium, apud 
quem est impcrialis iuHHio, de congre- 
gandis subditis, rcgibus ot priucipibus, 
si veto qui ul membra ad ipsuu caput 
concurroro habniit ; in boc univorsoli 
ooncilio sunt prinoipolos proosidos 
provinciarum, suns provincios repre- 
sentantes, ac oliam univorsitatum 
magnarum riv'tores d magistri, ct illi 
qui o sonatorio gradu, qui saccr coiivcn- 
tuB apjielalur, existunt. . . . Nt dum 
simul conveuiunt in uno compendio 
representative, totum imperium collec* 
turn est." 

* "Neue Sammiung,” ' Sonckenburg 
und SclunauB,’ vul. ii. p. 21 ; lieicks- 
absefaied. Worms, 1495: “ Darumb 
mit eynmtitigen, seytigen Kate der 
Erwerdigen und Hochgoporenen . . . 
CurfUrsten und Fdrsten, Geysstlichen 
und Weltligen auch Prelaton, Grafen, 
Henen und Stende, haben Wir durch 


heylig lieich und Teutsche Naoion eyn 
gemainen Pried furgonommon, aufger* 
ichtot und gomneht.” (p. 6) “ Ordnung 
dcs kaysorlichcn Cammorgorichts eu 
W'orms. . . . W'ir habeu aus beweg- 
lichen XJrsachen, einon gemoinon Landt- 
Frieden, durch don hoylig Kdmisch 
Kei<'h und teutsche Nacion, aufgericht, 
und zuholten gepoten, und nachdem 
der selb on redlich, orber und f urderlicb 
Kecht Bchwerlich in Wesen besteen 
mCcht, darumb auch Germanien Nttta 
zu FUrderung und Nothurffteu euer 
aller, unser und dos Hoyligen Reychs 
Cammergerichts mit zeitigem Hath 
Euer der Churfiirsten Fiirsten und 
Gemainen Beaammlung, auff unserem 
und des Reychs Tage, hie zu Worms, 
aufzurichten und zu ballon, ftirgenom- 
men in Form und Massen als hemach 
volget." 

* Id. id. : " Die Richter und Urthailer 
die all wir mit Rath und Willen der 
Ssmmllung yetz hie kiesen warden.** 
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Nicolas of Ousa and Gommines, some of those passages which 
we have already cited in which Sir John Fortescue describes 
this, and also some observations on what he understood to 
have been its history in France. 

He deals with it first in his treatise on tho Law of Nature, 
where he treats the English constitutional system as embodying 
the “ dominium politicum et regale,” for no laws can be made, 
nor taxes imposed without the consent of the Throe Estates 
of the Kingdom, while on the other band the subjects could 
not make laws without tho authority of the King.^ He deals 
with it again in tho ti'eatiso, ‘Do Laudibus Legis Angliae,' 
where ho points out that tho laws of England do not proceed 
from the mere will of tho King, for laws which are made by the 
Prince alone might often be directed to his private advantage 
and turn to the injury of his subjects, while the laws of England 
are made by tho wisdom and prudence of more than three 
hundred elected men, that is by tho assent of the whole 
kingdom, and for tho good of the people.® 

In his ‘ Government of England ’ Fortoscue contrasts the 
unhappy condition of tho French pc'ojdc under a ” Horainium 
Regale ” with that of tho English imder a “ Dominium Politi- 
cum et Regale,” as ho had done in his ‘ Do Laudibus Legis 
Angliae,’ but he also says that though tho French King now 
reigned “ Dominio Regali,” this had not always been so, for 
neither St Louis nor his ancestors imposed taxes on the people 
without tho assent of tho Three Estates, which were Uko the 
Parliament in England, and this had continued till the time 
of the wars of England against France.® 

We have, we think, said enough to justify our own conclusion 
that that representative system whose beginnings in the 

^ Fortescue, ‘ De Nature Legis id est plurium dispensationo rogulatum 
Naturae,’ i. 16 : " Sed et tertium esse dici possit, verum otiam et regale 
dominium, non minus his dignitate et dominium nominari meroatur, cum neo 
laude, quod pylitccum et regale nomi- ipsi subditi, sine regia auctoritate leges 
natur. ... In regno namque Angliae condere valeant.” 
reges sine trium statuum regni illius ' Id., * De Laudibus Legum Angliae,' 
conaensu leges non condunt, neo sub- xviii. 

sidia imponunt subditis suis. ... * Id., ‘ Governance of England,* iii, 

Numqnid timo hoc dominium politicum, Cf. p. 176. 
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twelfth and thirteenth centuries we have traced in the last 
volume, and whose continued importance in the fourteenth 
century we have illustrated in the first part of this volume, 
continued to bo a normal part of the political civilisation of 
Western Europe in the fifteenth century. As wo have often 
said, we are not writin*? a constitutional history of Europe, and 
we are only comjerned with lh<‘ representative system as illuB* 
trating th(‘ conception that political authority was understood 
to be the authority of the community, primarily indeed 
through the law wliieh was the e\])ression and the form of 
its life, but secondarily and in these latter centuries especially, 
as embodied in the Assemblies, Estates, or Parliaments which 
were accepted as rcjjresenting the whole community. 

We have examim'd th(‘ jaditical and h'gal literature of the 
fifteenth eenliury, and w<» ha\e compared it with th(* constitu- 
tional practice <‘S])eeially of ,Spain and France, and we think 
that it is clear that there is little trace of the dc'velopment of 
any political conceptions which were dilleiimt from those of 
the fourteenth century, or of the Middle Ages. It seems to 
us evident that the ])olitieal thought of tlu' time was still 
dominated by the concejition of the supremacy of law and 
custom, that is, if we use the rather unhappy terms of some 
modems, it was not the Prince, but the Law, which was con- 
ceived of as sovereign. 

The Prince w^as indeed thought of as august, and was treated 
with profound deference and respect, but- he was not absolute, 
and his authority was derived from the community. His 
authority was limited and even terminable if he violated the 
laws and liberties of the community. 

It is tme that when we timn from the general political 
literature to the Civilians we iind that they generally repre- 
sented another mode of thought, and we have come across 
a few statements of the theory of “Divine Eight,” in the 
fourteenth and fifteenth centuries, but there is very little 
evidence that these absolutist theories had any 'appreciable 
influence on the general character of the political ideas of the 
flfteenth century. 



PART III. 


THE EARLIER SIXTEENTH CENTURY, 


CHAPTER I. 

THE THEORY OP A LIMITED MONARCHY. 

We have so far considorert tho charackir of tho political 
theory of the fourtmilli and fifkH'nth conturics, and its 
relation to tho actual constitutional conditions of some of 
the greak'r European countries. Wo hav(‘ now to examine 
the question how far, and in what wspoct^!, wo can trace 
the appearance and development of any now and important 
political concH'ptions in the sixtoonth century. We have 
to consider how far the, great i)olil,ical and re.ligious movements 
of the century, or that great but indetinable movement 
which we call the Itenaissance, may have brought with them 
new conceptions of the nature and principl(*-s of political 
society and authority. If, however, wc are to approach the 
subject seriously, we must begin by putting aside all pre- 
conceptions and must not allow our judgment to be swayed 
by any traditional notions, or assume that those great move- 
ments were or were not important in tho development of 
political ideas or principles. 

We haVe a work of the early years of the sixteenth century 
which is of the highest importance both as representing 
the experience of the past and as anticipating future develop- 
ments. This is the work entitled ‘La Grant Monarchie do 
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France,’ which was written in the first quarter of the century 
by Claude de Seyssel, the Archbishop of Turin, who, though 
a noble of Savoy, had been for many years, from 1497 to 
1617, in the service of the French Crown, under Louis XII. 
It is the work, therefore, of a man who had a large practical 
political experience, and though it may be described as a work 
of political theory, it is rather of the nature of the recorded 
observations of a practical stiatesman on what he had seen. 

This is indeed a remarkable work, both for its shrewd and 
penetrating observ ation of the actual character of the political 
system, and for the sharp contrast it presents to the work 
of another important French writer, of the latter part of tho 
century, that is the ‘ l)e la Edpubliqin^ ’ of Jean Bodin, first 
published in 1576. ^^e shall have much to say about this 

in a later chapter, but we may at once contrast Bodin’s 
dogmatic and abstruet. conception of the nature of the political 
authority, which he calls “ Majestas,” which we should call 
Sovereignty, with the cautious and tentative conotiption of 
de Seyssel, that in the actual fact of human experience, 
political authority is conditioned and limited by fore(^B, some- 
times intangible, but none tho less real. 

At tho outset of tho work do Seyssel says that tho French 
monarchy was the best of all monarchies, because it was 
neither completely absolute, nor too much restrained ; it was 
regulated and restrained by good laws, ordinances, and cus- 
toms which were so firmly established that they could scarcely 
be broken. Tho absolute power of the kings of France was 
regulated by three restraints (freins), Eeligion, Justice, and 
what de Seyssel calls “ la police.” ^ In a later passage he 
says that it is by thtise “ freins ” that tho absolute power of 
the monarch, which is called tyrannical when it is exercised 


De SeyBBel, * Grant Monarchie do 
France,’ i. S .- “ Kt neantmomgs 

demoiire toujours la dignJto ot autliont6 
rojmle en son entior, non pas totalo- 
ment absolue, ne aussy restraincte 
par tropt : mais reglee et refrenee par 
bonnee lois, ordonnancea et couatumes, 
leaquellea aont eatabliee de telle sorte 
qua a peine se peuvent rompre et 


adnirhiler, ta( oit quo, on quelque 
touips et on quelque ondroict, il y 
adviegne quelque infraction et violence. 

Et pour purler deadicts freins par 
lesquela la puiaaance abaolue des role 
de France eat reglee, jen trouve trois 
prinoipaulx. Le premier eat la religion, 
le second la justice, et le tiers, la police.” 
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agamst reason, is reduced to “ civility,” and if he sets aside 
these limits, and follows his uncontrolled will, he is held to be 
an evil tyrant, cruel and intolerable, and earns the hatred 
of God and of his subjects.^ 

Wo must consider those “ freins ” a little more closely. 
About Eeligion he does not say much which is of importance 
for our present subject except that the people would hate the 
king if he were notoriously irreligious, and would hardly obey 
him.® Of the second, “ la justice,” he has much to say which 
is of the greatest importance. This, he says, was more highly 
developed in France than in any other part of the world, 
under the form of the “ Parlemens ” which had been created 
chiefly for the purpose of restraining the absolute power 
which the king might desire to exorcise. In respect of dis- 
tributive justice the kings had always been subject to this, 
so that in civil matters every man could obtain justice against 
them, just as much as against other subjects, and the king’s 
letters and rescripts are subject to the judgment of the 
” Parlemens.” In regard to criminal matters the kings’ 
“ graces ot remissions ” are subject to such discussion in these 
courts, that few would venture to do evil in hoj)e of them.® 


* Id., ii. 6 : Et promioremeiit 

touchant les (royti froiiM donl jay 
parloo doHKUM pur loaquols la ])ui&sanco 
absolue du princo ct inonarquo, laquellu 
eat ap{)cloo tyraniiiquo, quanl Ton 
on uao conlro raiaon, oat rofrenee et 
reduito a civility. . . . Et par lo 
contrairo, des qu’il ao desnoye deadits 
troys limites et veult user do volontd 
desordonnoe, il out tenu ot roputd 
msuvaia tyrant ot cruol et intollorable, 
dont il acquiort la hayne de lliou ot 
de SOB Biibjocts.” 

* Id., i. 9. 

' Id., i. 10 : “ Le second froin eat 
la justice, laquelle sans point de diUi- 
cult6 est plus autorisee en France quo 
en nul autro part du monde que Ion 
sache, mesmemeut a cause des parle- 
mens qui ont este instituez princi- 
pallement pour ceste oause et a ceete 
fin, de refrener la puissance absolue 


dont vuuUlroyont user los rula. Et si 
fiirent don lo rommoncoment eatablia 
do ai gruiia poraonages on tel nombre 
ot avoc tello puiaaance et pouvoir quo 
los ruis y ont, quant a la justice dis- 
tributive, toujoura este subjeetz ; telle- 
ruont que Ion a jiistico et raison A 
I’oncontre doulx, ausai bien que A 
rencontre des subjects es matieres 
civiles. Et ontre los parties privees 
leur auctorito no pent prejudicier au 
droit daultruy. Aina sont lours lottres 
et reacripTos subjocta au jugement 
desdita parlemens en tel cas ; non pas 
touebaut obreption et subreption senile* 
mont, commo coulx des aultres pro- 
vinces selon les lois Romaines, mais 
touchant la civilitti et incivility. Et 
quant aulx malioros criminelles lours 
graces et remissions y sont tellement 
debattues et ceulx qui los obtiegnout 
mis A telle discussion que peu se 
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An il then, lest it should be imagined that judges are after 
all under the king’s control, he adds that their office was not 
temporary but x>erpetual, and that the king could not remove 
them “sinon par forfaituro,” and that judgment upon 
them belonged to the courts themselves. And thus, the 
judges, knowing that they could not be removed, except 
for a definite fault, can give themselves with more confidence 
to the administration of justice, or are inexcusable if they 
do not do so.^ The significance of this will be obvious to all 
who remember the importance of the principle of the mediaival 
constitutional system of the supremacy of the law and the 
courts over the prince.® 

We must turn to de Seyssel’s treatment of the third “ frein ” 
upon the royal authority in Prance, that is, “ la police.” 
It is difficult to define in precise terms what he means by 
this, but it would appear that he uses it to deseribc the system 
and order of the State (probably as equivalent to “ PoUtia ”). 
He describes, as belonging to it, first the laws and ordinances 
which had been made by the kings themselves, and confirmed 
from time to time, and which tend to the preservation of the 
kingdom. Those had been observed for so long a time that 
the princes do not attempt to ” derogate ” from them ; if 
they did, they would not be obeyed.® He returns to the subject 


trouvent de gens qui soubs osperancu 
ne oonfiance de cela, osont faire cliose 
mal faiote et but tons cos execrable.” 

* Td. id. : *' Et dautant oat icello 

Justice plus autorisee que les oUiciers 
deputes pour la faire et adininistror, 
sont perpetuels, et nest ou la puissance 
des roys les deposer, sinou par 
forfeiture, dont la cognoissance est 
reservee quant auz suppos des cours 
Bouveraines ti icelleB commia en premiere 
instance, et quant aulx autres inf6rieurs 
parappel. Et si par volunt6 deeordonnee 
auoun a estee quelque foys prive et 
deboute sans garder le dit ordre, 
ceulx qui en ont este cause, ou ont 
prins et oocupe leur lieu, en ont spres 
rendu oompte et reliqua. Dont il 
advient que iceulx juges et offioiers 


sachant non pouvoir esiro deposees 
sils ne mefFont, plus asseurement 
saquittont a I’oxeroice do la justice ; 
ou sils ne le font sont inexcusablos. 
Et voritablemont eestuy frein ot 
rotenail et moult grant et louablo on 
France plus quo on nul autre pays, 
comma diet est." 

• Cf. esp. vol. iii., part i., chap. 4. 

* Id., i. 0 ; “ Le tiers frein est 

celui de la police. Cost A scavoir do 
plusieuis ordonnances qui ont este 
faictes par les rois mesmes, et apres 
conferments et aprouvees, de temps en 
temps, lesquelles tendent A la con- 
servation du royaume en univerBel et 
partiouher. Et si ont este gardAes 
pour tel et si long temps, que les 
princes nentrepreignent point dy 
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in a later chapter, when he says that the king knows that 
it is by means of the laws, ordinances, and laudable cus- 
toms of France concerning the “police,” that the kingdom 
has come to its greatness, and the king must keep them 
and cause them to be kept, to the utmost of his power, 
remembering that he is bound to do so by the oath which he 
swore at his coronation. If he were not to do so, ho would 
offend God and his own conscience, and would incur the 
hatred and ill-will of his people.^ 

This, however, is not all that do Seyssel treats of under 
“ la police.” There arc, ho says, three estates in the kingdom 
besides that of the Church — the nobles, the middle classes 
(lo peuplo gras), and the lower classes (lo peuple menu), and 
each of these has its own “ prelieniinenccs ” according to its 
quality, and these must be carefully iireserved.* 

In the second book of the treatise he goes on to say 
that the king should take counsel, and he describes the Great 
Council, which he distinguishes from the ordinary Council. 
The Great Council is composed of the good and notable men 


doroguer : et quant 1« vdiildioyont 
fairo Ion nobeist point n lour foin- 
mandotnoriR. Mosmiuneut quant au 
faict do lour doinaino ot patrimoyne 
royal qiiil’s no pouvont alioner sann 
necoasite." 

^ Id., ii. 17: “ Ouant au tiors 

poinut de la police, port ant quo tout 
ce que je diray, cy aprea depend 
dicele, non diray sur co propos aultre 
chose que le roy ot monarque cog- 
noifisant que par le moion dost luis 
ordonnancea et louablea rauatumoa de 
Franco concornant la polit-c, lo ruyaulmo 
est pervenu & telle gloiie, grandeur et 
puissance quo I 'on voit ; et se conserve 
et entretient en paix prosporitd el 
reputation ; les doibt gardor ot faire 
observer le plus qu'il poult, attendu 
mesmement qu’il astroinct par le 
serment qu’il faiot k son couroonemont 
de oe faire. Fourquoy faisant le 
oostraire oifesse Dieu et blessa sa 
consoienoe et si acquiert la hayne et 
mal vieilloDoe de son peuple, et autre 


ce, afloiblist la forro ot par cousoquence 
diiniiuio sa gloiro et aa ronoinmee.'* 

‘ Id., i. 13: “11 va outre a 

uug aultro ordre et une aultre forme 
de vivro cn to royaume tendant & 
cotto mesme Hn, que moult faiot a 
louer et entrotenir pour I’union et 
accord do tous los Estate dtcelluy. 
Car ilz ont esto si bieu introduiots et 
continuoz quo a grant peine peult 
veiiir le royaulmo on grande decadence 
taut quils seront bien entretenus, pour 
autant que ung choscuii des diotes 
Eslats a bos droits ot prcbeminences 
selon sa quality, ot & pome peult I’ung 
oppriiner I'autre, no tous trois ensemble 
conspiror contre lo chief et monarque. 
Et en ces trois Estats ie ue oomprends 
point colui de I’^glise doiit je parlera 
aprds. Ains les prons aiusy que Ion 
faict en aucuns aultres pays. C’est 
a scavoir la noblesse, le peuple moyeu 
que Ion peult appelor le peuple gras, 
et le peuple menu.” 

Cf. ii. 17. 



224 


THE TBA-B.T.ngH. SIXTEENTH OBNTUET. [PABT m. 


of the yarioiis estates, both secular and ecclesiastical, the 
Frmces of the Blood, the Bishops, the chief officers, and, 
if the business is important, the Presidents of the Sovereign 
Courts (Parlemens), the principal counsellors of those courts, 
and other "wise and experienced persons. This is not a body 
which should be called together frequently, but only when 
there are some grave and important matters to consider, 
such as the declaration of war, the making of laws and ordin- 
ances for the whole kingdom, and other like matters. He 
adds, a little grudgingly apparently, that it is sometimes 
exx>edient to summon to the Council some small number of 
men from the most important cities of the kingdom.^ 

It win be observed that this can hardly be described as 
the “ States Greneral,” it is more of the nature of an Assembly 
of Notables, and it is evident that de Seyssel had no great 
interest in strictly representative institutions, but he is clear 
that the king should be advised by a body of m<n who repre- 
sented the political mt<*lligence of the community. 

We have said enough to indicate why it is that this treatise 
is of great importance, for it expresses the judgment of an 
experienced officer of the Prench Crown on the nature of what 
we should call the constitutional system of France. It is 


* Id., ii. 6 : “ Tout ainsi jo dis 
quo le Toy doit les grane et communs 
affaires du royaume communiquor & 
ung grant conseil assomblee do bons ot 

notables personnagos de divers estats 
tsnt d’eglise que eteuliers, et tant do 
robbe longuo que de robbo coiutc. 
C’eat a savoir coulx qui soot qualiiiea 
a cause de leur degre, estat, ou office, 
oomme sent en France los Princes du 
sang, les evesquos, les chefs d’offico, les 
cbambellans, les maitres dcs requestos 
et maitres d’hotel qui se trouvent on 
Court. Et encore selon I’importance 
des affaires y doibt Ion appeler dos 
ptesidens des courts souveraines et 
principaux conseillers dicelles, des 
prelatz absens, et autres notables 
persoimages que Ion salt estre sages 
et experimentes. Mais cela de con' 


voquer tele porsonnsges absens no se 
faict no doibt fairo gniores souvent 
pour eviter confuaion ot despense. 
Ains tant seuloment quant il occourt 
quel que chose qui nadviont pas souvent 
et ost de grande consequence a toute 
le royaume, oomme d’entreprondre une 
guerre ot conqueste nouvelle. De 
faire loix et ordonnances generalles 
concornant la justice ou la police 
univorselle du royaume, et aultres caa 
semblables, aux quels cas il est quelque 
foys expedient d’appeller quelque 
petite nombre de gens des cites et villes 
capitales du royaume^ Et en ceci n’est 
pas appelle conseil ordinaire. Ains 
est une assembl^e cosuelle. Laquelle 
oomme diote est ne se doibt faire sinon 
quant les cas le requierent.** 
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evident that its emphasis lies just on those principles of 
political order which had been most characteristic of the 
Middle Ages, that the king was controlled by the Law, and 
that in aU matters concerning the rights of his subjects he 
could only act by process of law and in the courts. If de 
Seyssel does not express the first principle in the precise terms 
of Bracton or Fortescue, his meaning is clear, and the second 
principle is stated by him in terms which are not far removed 
from those of Magna Carta and the great Feudal Lawyers. It 
is indeed the confidence with which he affirms the complete 
independence of the courts from the authority of the king, 
which is most remarkable. 


It is interesting and important to observe that the most 
famous political writer of the sixteenth century, that is, 
MachiaveUi, made some observations on the government 
of France, which correspond in important points with the 
opinion of de Seyssel. In one place in his Discourses 
on Livy, lie contends that when a people knows that the 
prince will not on any account violate the law, they will Uvo 
secure and conUmted, and he gives as an example the kingdom 
of France which lives in security because the kings were bound 
by many laws which formed the security of all their people.^ 
In another place he points out the good effects in France of 
this ; that kingdom lived more completely under law than 
any other, for their laws were maintained by the Parlements, 
and especially by that of Paris, which would deliver judgment 
even against the king.^ 


* Macchiavo'li, ‘ Discorsi Super la 
prima Decade di Tito Livio,’ i. 16: 
" E quando un principo faccia qiieato, 
e oha il populo vogga die per aoeidente 
nesBuno ei non rompo tali leggi, comin- 
cera in breve tempo a vivoro sicuro e 
contento. In esompio ci e il Regno 
di Francia, il qpale non vive xicuro per 
altro che per essorsi quolli Re obligati 
ad infinite leggi nolle quali Bi com- 
prende la aicurta di tutti i Buoi populi.” 

* Id.f iii, 1 : “ Ilanno ancora i regni 
biaogno di rinnovarsi o ridurre le 


quelli verso il suo principio. 
E si vodi quanto buono eSetto fa 
questa parte nel legno di Frauoia, il 
quale regno viva sotto le leggi e sotto 
gli ordini piu che olcun altro regno. 
Delle quali leggi e ordini ne sono 
mantenitori i Farliamcnti, e massima 
quel di Porigi ; le quuli sono da lui 
rinnovate qualunque volta, e fa una 
esocuziono contra ad un principa di 
quel regno, e che oi condanna il Be 
nolle sue sentonze.” 


VOL. VI. 


P 



226 


THE EABLngR SUTEEjrTH OENTVBT. [PART nr. 


These conceptions of the nature of the French monarchy 
may seem at first sight rather strange ; they do not correspond 
with the impressions of Sir John Fortescue, as we have seen, 
but after all de Seyssel was in a better position to judge the 
real nature of that government than an observer in England, 
however intelligent he might be. 

It is clear that in the judgment of do Seyssel the French 
monarchy was a monarchy limited by law and custom. We 
shall have to consider the development of the theory of an 
unlimited monarchy, so far as it is to bo found in the sixteenth 
century, but it is clear that it was unknown to de Seyssel. 
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CHAPTER II. 

THE SOURCE AND AUTHORITY OF LAW. 

We havo, in the last chapter, drawn attention to the work 
of do Seyssel, heoause it seems to us important as representing 
the judgment of a man of affairs, an experienced official of 
the French Crown, on the real nature of the government 
of France. Our task is, howev<*r, to examine the political 
theorj’ which lay behind th<* actual institutions of European 
society, and w'c must therefort* turn to a more detailed exam- 
ination of the various aspt'cts of this. 

We must begin with an examination of the theory of the 
nature, the source, and the authority of law. As we have 
often said, and we are convinced that it is a right judgment, 
the supreme authority in the Mediaeval State was the Law, 
not the prince, and as w'c have seen in the earlier parts of 
this volume, this continued to be the normal judgment of 
the fourtoimth and filteenth centuries ; we must now con- 
sider w^hether this continued in the sixteenth century, or 
how far it gave place to that theory of the supremacy of 
the monarch which became common in continental Europe 
in the seventeenth and (‘ighU'cnth centuries. 

Wo have not found, in the literature of the earlier part of 
the century, very much discussion of the nature of law in 
general, but there is enough to indicate its general character, 
and to illustrate the continuance of the tradition of St Thomas 
Aquinas. We find examples of this in the wmrk of an eminent 
EngUsh Jurist, St Germans, writing about 1539, in that of 
the Dominican Professor of Salamanca, Soto, who had been 
the confessor of Charles V. and in that of Calvin. 
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St Germans’ work is in the form of a dialog© between a 
Doctor of Civil Law and a Student of English Law, and 
be begins with a brief statement by the Doctor on the first 
and general principles of all law. The Eternal Law, be Bays, 
is nothing else but the supreme reason of the Divine Wisdom, 
by which God wills that all things should be moved and 
directed to their good and proper end. 

God reveals the Eternal Law to the rational creature in 
three ways : first, by the light of the natural understanding ; 
secondly, by Divine Eevelation ; and thirdly, by the reason 
in the prince or other ruler, wlio has power to impose law 
upon his subjects. The “ Lex Naturae '* is that which belongs 
to the rational human being; the “Lex Divina ” directs 
men to eternal felicity; while the “Lex Jlationis ” directs 
men to felicity in this life. The “ Lex Humana,” in order 
to be just, requires two things in the legislator : “ prudence,” 
that he may direct the community in accordance with right 
practical reason ; and authority, for he must have authority 
to make law. The Lex Humana will bo called just, “ ox fine,” 
when it is directed to the common good, “ ex authore ” when 
it does not go beyond the authority of him -who made it, 
“ex forma” when it imposes burdens on the subjects in duo 
proportion to the end of the common good, for if these 
burdens are imequaUy imposed upon the multitude, the law, 
even if it is direebid to the common good, will not be binding 
upon men’s conseieiKM-s. He adds finally, that, as Aristotle 
had said, it is better that all men should be ruled by a 
certain and positive law, than that the judgment should be 
left to man’s will.^ 


1 Christopher St Uermans, ‘ Dialogue 
de Fundamento leguin Anghae,’ cap. i. 
{folio ii.) : “ Doctor. Lex eterns 

nihil aliud est, quam ipaa summa 
ratio gubemationis rerum in Deo, 
sive ilia summaratio Divinao Sapientioe, 
qua vult Deus omnia a ee condita 
moveri et dirigi ad bonum et debitum 
finem." 

Id. id., fol. iii. : " Tribus igitur 
mod is revelat Dous hanc legem 


oternam ot notam facit earn rreaturao 
ratiouah. Primo modo, per lumen 
naturulis intellectuH ; seoundo per 
rovelationom divinam ; tertio per 
rationom in principe si ire in alio 
quocunque socundario gubernante, qui 
habot potostatem legem imponere 
Bubditis euis.” 

Id. id., cap. ii. (fol. iv.) : " Lex 
vero naturae specialiter oonsidarata 
rospicit solum ad creaturam rationalem 
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It is not necessary to illustrate at length the relation of the 
general theory of law in Soto to thet of St Thomas Aquinas, 
as it is obvious that in his treatise, ‘ l)e Justitia et Jure,’ he 
was illustrating and expounding the principles of 8t Thomas j 
as, however, the question of the continuity of these concep- 
tions is highly important in the history of political theory, we 
may tak(‘ note of a few passages. 

The Eternal Law of God is, he says, nothing else than the 
eternal reason by which ho governs the whole world ; and 
the Eternal Law governs man by the Natural Law, which is 
a participation of it. The Natural Law is written in man’s 
mind, without any process of argument ; the Jus Gentium 
is derived from it by a process of reasoning, but without any 
assembly of men ; while the Civil Law is derived from the judg- 
ment of men assembled in Council, that is, from the Common- 
W’ealth or from him who is its Vicar, and has its authority.^ 

hiiiuunnin ad iiiiugiuutn i oroutuin, i>hiio..ophuH in scicundo Kthicorum ; 
quuo a quil)H--dtnii oiiaiii <ii<nur Juh quod luolius c-t oinnca ordinari leg© 
Gonliuju.” coritt ft pusiliva qimm diraittere 

Id. id., fol. VI. : '• Lo.v diviiiu de jud.liuni arbitrio, proji.or Iria.” 

propmqun I't dt' f-c oulinal nd felu iiatein * Soto, * l)o Just ilia ot Jure,’ i.3,2: 

etonmin, li’.\ ratitmiM icro, ad ivlni- Fit ul vivrna in Poo nihil aliud sit 

taluiii liujui. vitno." quaiii t^niipitcrnu ratio t>uao '^apientiao. 

Id., chaji. IV. fol. xi. : “ Jit ut qua miiiidi uiuvrrsitatcm rogit.” 

lex huiiiiiiia hit jiihtn roquiruntur in Id. id., i. 4, I : “Ad primum igitur 
hgi.'.latori' duo, hiilirot prudentia et arpuiueiitun rohpotidotur, quod etsi 

auelontns. I'rtulcntni, ut hovunduin etonin lope g;.bcrncniur id tamen fit 

roetam Taluuioiu prut t mini diotot per naturalom, qinw participatio illiua 

quid faeiondum .hit piu I’oinniuiiit ato .. . out. . . . Quiii, vuro . . . inde lex 

Aiidoritiih, ut h( ilii-<‘t liiiboiit uiKtoii- imluraliH in nobis, prae brutorum 

tntoiii Icgis ('oiidoiuliu' quia dit iiiir iiioiiiU’tu, 1i gi., rulionoiu habet, quod 

lox a ligaiido." rntiono nos iphi duciixiur ; ilia voro 

Id. id., (ol. xii. ; “ Jlivitur emiu >H>r iiiqx'tuiu foriuhtvu' aguntur." 

lox humana justa, iiiu*, ox uullioro Id id., i. f>, 3 (p. 40) : “ Itaquo jus 
ot ox fornui. Fx fino quundu urdiiiutur nsturalo absqiiu ulla rat iocinal lone 

ad boiiuin c'oiiimuiio. Kx niithoro script uni oht in nu'iitibus nostris : 

quando non oxcodit uuthoriintoni jus autoin goiuiuin uatiiruli ratiocina- 

foreiitis, Ex forma quando e-orunduiu tiono, ab.sqiio honiinuni convoiitu et 

proporliouoin iiiipnmiiitiir stiliditis loiigo consilm indo clu itur, jus aulem 

onora in urdinom ad bomini coiimiuno : civilu arbitral u hominum in unum 

ot hi onorainoqiialitoriuipuimntur nmlf i- coountiuin concilium constituitur.’’ 

tudiiii, licot ordinolur ad bonum coin- Ct. lii., 1, 3. 

mune ; in foro consciontiae non ligat.” Id. id., i.. 1, 3 : “ Logos condere 
Id. id., fol. xii. : “ Picit itaquo non cujusque, sod reipublicae est, 
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The general correspondence of these principles of St Germans 
and of Soto with these of St Thomas Aquinas is obvious.^ 

The terms in which Calvin states his general conception 
of law are not formally the same, but it appears to us that they 
are not substantially very different. The Moral Law which 
is the true and eternal rule of justice is binding upon men in 
all places and times, who desire to order their lives by the 
will of God. Subject to this, every nation is at liberty to 
establish laws for itself, as it finds best ; they may vary in 
form, but they must have the same principle (ratio).* This, 
he says, will be done if we will distinguish between law and 
equity (aequitas) upon which law depends. Equity, because 
it is natural, is the same among all men ; constitutions (i.e., 
positive laws), because they are determined at least in part 
by particular circumstances, may well differ, so long as they 
are directed to the same end, of equity. The jMoral Law of 
God is nothing else than the testimony of ^Jatural Law, and 
the whole principle of equity is contained in it.* 


ejusque vicem gorentiH, sou curam 
habentie. . . . Lex eat regula dirigcna 
in commune bonum : dirigere autom 
in commune bonum proprium eat 
reipublicae, cujus ejusmodi bonum 
proximus finia eat ; ergo poiioa ipanm 
tantum, ac penes ilium qui ejxis habet 
curam, potestaa est forendaruiu 
legum. . . . Subno(-tiiur autem ta 
aecunda ratio : lex culm \iin habet 
coercivam . . . \ia autom hnec ct 
vigor in sola republira ct priiicijie 
existit sicuti totius aiiimalia virtue oat 
membra movere." 

* Cf. vol. V. pp. 3G-44. 

• Calvin, ‘ Inatiiutio,’ iv. 20, J6 

(p. 666) : “ Lex itaquo moralia (ut 

inde primum incipiam) quum duobue 
capitibua oontineatur, quorum alterum 
pura Deum fide et piotate colcre, 
alterum syncere homines diledioiie 
compleoti simpliciter jubet ; vera eat 
juBticiae regula, gentium omnium ac 
temporum hominibus prescripta, qui 
ad Dei voluntatem vitam suam com- 
ponere yolunt. Siquidem haec eterna 


est et immutabilia eju^ voluntaa, ut a 
nobis ipse quidom omnibus colatur : 
nos vero mutuo inter nos diligamus. . . . 

Quodsi verum est, libortas certe 
singuli.s gcntibus rclicta ost coiidundi, 
quas Bil>i cundupero providerint leges, 
quae tamen ad perpotuam illain 
choritatia regulam cxigantur, ut forma 
quidom variant, ratioiiciu babent 
catidem,” 

' Id. id. id. : “ Id quod dixi planum 
fiet. Hi in logibus omnibus duo haec, 
ut dccof, intuemur, legis eGuatitutiones 
et ooquitatcm, cujus ratione con- 
Htifutio ipsa fuiidata eat ao nititur. 
Aequitas, quia naturolis oat, non nisi 
una omnium esRe potoat , idoo ut 
logibuB omiiibua, pro nogotii genero, 
eadem propoaita ease debet. 

Conatitutionoa, quia circumatantiaa 
aliquBs habent, a quibus pro parte 
pendeant, modo in eundom aequitatis 
scopum omnes paritor intendant, 
diversaa ease nihil obost. Jam, quum 
Dei legem, quam moralom vocamus, 
constet non aliud esse quam naturalia 
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We must turn to the consideration of the Positive Law of 
the State or Commonwealth, and we begin by discussing the 
conception of the nature of this, as it appears in the proceedings 
of the Cortes of Castile and Leon, in the last years of the 
fifteenth century and the first part of the sixteenth. The 
Introduction, or Preface, to the proceedings of the Cortes, 
called by Ferdinand and Isabella at Toledo in 1480, seems 
to us to set out very clearly the recognised principles of the 
method of h'gislation. The Sovereigns, it says, have found 
it necessary to provide for the circumstances of the time, 
by making new laws, as w'ell as by securing the execution 
of the old ones, and they have therefore summoned the 
“ procuratore-s ” of the cities and “ villas of their kingdoms, 
not only lo take the oath to their eldest son, but to provide 
by legislation for the good government of the kingdoms. 
The “ procuratores ” have presented various petitions, and in 
accordance with these petitions Ferdinand and Isabella, 
with the consout of their Council, order and establish the laws 
which follow.^ 

This seems to us to be a very clear recognition of the 


le^is tostinioiiiuni, ot ojxin ronM M'ntiBO, 
qiitto honiinum uixiiixis u IJoo in- 
sculpta cst, lota do qx«i liao's 

loquimur, aoquituliri mtin in ifi^u 
praoHC-rijita ont. I'roiiiilo sola ips<a 
legum omiiiutn ot KcopuM x't rogulu ot> 
torminus hit oporlct. Ad cam ropiilnni 
qiiaeounque forruaton Hunt logos. (|ua(' in 
eum Boopum dircudao, quao oo torinino 
limitatae, non ost our o nubis ini- 
probcntur, utoiiiiquo a logo Judaica, 
vul inlor so ijisao ulian ililTcrniit 

* ‘ Cortos of CaHtilo and Loon,' vol. iv, 
Toledo, 14SU. I’rofiu'o : “ K nos couo- 
Bciondo quo cstos ouhoh o<-ourrian alo 
presoDto en quo o.-.fo nocossano y 
provoohoBo provoar do rutnodio por loyos 
uuovamento fochos, ainii para oxocutor 
las paBsadoB, coiuo para provocr ot 
remediar Iob nuuvos cohos, accordamos 
de enbiar mandar a las cibdadOB e villas 
de nuestroB reynos que Huolon enbiar 
proouradores de Cortes en nombre de 


todoH nuostros roynos, quo onbiaeeu loB 
dix'hos procuroduros do Cortos asi para 
jurar al principo nuostro hjo primo- 
gciiito boredoro dost os roynos, como 
para intondor I'oii olios e platicor e 
provoor on las otran ooBai< que Baran 
nosoossariaB do pe proveer por leyes 
para la buona gouomacion destos 
dicho.s roynoB. 

Lob quales dichos proouradores . . . 
uoH froquoiitaran o dioron cortas 
petioionoB, o nos Bupplioaran que 
bobrellas inanda.'.BemoB proveer e 
remediar oomo \'iosomos quo complia 
a boivioio do Dios e nuostro e bien de 
la ropublioa o paoifioo estado destos 
diohuB roynos, sobro ]h.s qualos dichas 
petitioiios y sobro las otras cosas que 
nos ontoiidimoB sor coinplideras, con 
acuordo doloa porlados o caualleroa e 
doctoros del nueitro Cousejo, proue. 
imoB e ordiuamos e statuimoa las 
ieyas que se siguen.’l 
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DOOeBBity of conBulting the Cortes before legialatioD and a 
statement of the normal method of such legislation. 

In the proceedings of the Cortes, which met at Valladolid 
in 1506, under Queen Juana, we have an explicit statement 
of the same principle. The Cortes maintained that the former 
kings had laid it down that when new laws had to be made, 
the Cortes should be summoned, and it was then established 
by law that no laws could be made or revoked except in Cortes, 
and they therefore petition that from henceforth this rule 
should be kept. They complain that many “ Pragmatics ” 
had been issued without this process, by whicli the kingdoms 
felt themselves aggrieved, and ask that these should be revised 
and the grievance removed. The Queen ass(mted to the 
petition.^ This statement of the proper method of legislation 
is not only important in itsoK, but as affirming that this 
was traditional and h'gal. 

With this we may oomiiare a clause in th(' proceedings of 
the Cortes of Valladolid in 1523, in the reign of the Emperor 
Charles V. This provides lliat the ausAiers made by the 
King (Charles V.) to the petitions of the Cortes wme to be 
registered (yneorparados) and observed and exeiuited as laws 
made and promulgated in Cortes.* And again we may com- 
pare a petition made by the Cortes of Madrid in 1534, and 


^ Id., \ol. IV. Valladolid, 1C06, fi 
“ Y par esio los iiejs o<talilocicTon 
que, quando dip'On de hnztr If ye, 
para que fucson proliotliO',as a sii'> 
rreyuoe a cada provui.,ia fuo~.o bicii 
probeyda, se lloixiaboii Cortot! c IVo- 
ouradoreb y enteiidic-oii enullos, y por 
esto se oslable9io loj , quo do ho b^uhcn, 
ni irevoeabou, leys «y no in Cortet : 
suplican a vuestras Altezan quo agora 
e de qui adelanto be guarda o faga 
BSy, e quando leys so obiOHon do hozer, 
xoandon llamar bus rroynos e pro- 
curadores dellos, poique para Iob talcs 
leys saran dellos inuy mas ynfamados, 
y vuestros rreynos juste e dereebamentu 
proveydas : e porque fuora dcsta 
horden, se an feoho muchos prematicas, 
de que ostes vuestros ireyuoB, se 


syeutcii por agiabiados, maude quo 
oquolIaM Hsoaii rrobistas o probeaii o 
iroini'dian los agiabiob quolus luloi 
pi oiiiaticas tiuiu II K. (reply) Quo 
quando fucro nut (“-sai lo, su nltoza lo 
mandara pi o veer do nmiioru que se do 
ofcuerdo dello.” 

* Id. id, \ alludolid, 1023 (p. 402); 
*' Porque vos niundanios a todos o u 
cada uno do \04, urgund duho es, que 
voays las respuestus que pur nos alas 
dichua peti^ioriea o cupitulos fueron 
dadas, que de buho van yncorporadas, 
y las giiardeys e runploys y executeys, 
o hajays guardar e runplir e executar 
en todo e por todo, segund e oomo le 
bubo se Lontieno, coino nuoslros leyes 
e prematicas san^iones par nos hechas, 
y promulgadas en Cortes." 
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accepted by Charles V., that the “ Capitula " made in former 
Cortes, and in the present one, were to be held as laws, and 
put together in one volume with the laws of the “ Ordinami- 
ento,” and that a copy of this was to be kept in every city 
and “ villa.” * It seems to be clear that in Castile, in the 
early sixteenth century at least, it was assumed as a normal 
constitutional principle that legislation was a function not 
of the king alone, but of the king in, and with, the Cortes, 
as the representative body of the kingdom. 

It is equally clear that the King of Castile had no authority 
to ignore or set aside the larws. We find repeated examples 
of the tenacity vith which this principle was held, in the 
repeated protests made by the Cortes in the sixteenth, as 
in earlier oenturi(‘8, against the issue of royal briefs which 
interfered with the ordinary course of justice. At Valladolid 
in 1518 and 1523 the Cortes petitioned King Charles V. to 
revoke all “Cartas e cedulas de susiieuzyon ” whether granted 
by himself or by the Catholic Kings (Ferdinand and Isabella), 
and not to issue them in thi* future. The King complied with 
their request, and this was repeated in the Cortes of Madrid 
in 15.31.2 

‘ ni. td., Mudrid, 1534 : " l.Primertt- non se do, por cl prejuyzio que dellos 
moiilo Hupplk-iiinoH a viicstrii iiiiijcHUid xiguoa alas partos.” 
quo do tudoh los capituluH pru.cjdos Id. id., Valladolid, 1623 (p. 373) 
oil las Corti's pu^'iulos, y lU'Uix ou (62) : “ Otrosy : supplicainos a vuostra 

ostos sc prou.'i crcii, so lni_\.'ii loyos, ulteza iiiaiido ro\ocaT qualesquior 

juiitaiidoliis on un volunicii, cun laa c-urtaa e cedulaa de suxiMucioues de 
loyea del Ordinumicnto oincndndu y ploytos quo ostan dados ansy por 

corrogido . . . y qui' cudu ciudnd c vuostra altczu coiuu por los Reyes 

villa tcuga un libru, y ol rcginiiouto CatlioUcos, pucs os donogar justifia 
1(<nga rs^M’ciul cuidiido do liazcr y abdion^ia ulus partoa on prejuyzio 
guardur las loyos del. ... do su dcrecho. 

R. A osto VOS rt'pondomus quo jii R. A csto vos rrespondomos que 
uuomos prooydo y iioinbradu jicr.^oii* nosodonsusponsyonosdoaquiadelante, 
qual convioiio para olToctuar lo on y itiandauos quo las dadas soon on sy 
vuostra siqiplicaziun conicnido.” ninguuos, o do ninguiul cfecto.’’ 

•Id. id., Valladolid, 1318: “(23) Id.. Madrid, 1534 (42); “ Otrosi. 

Otrosy, Bupplicau a vuiwtra Alloza porquo ucaosce dar codulas para quo 
mando rrovocor o rrovoquo qualos los oydoros enbien rolucion de alguu 
quior rortus o uodulos ilo susponsyon ployto quo anio olios pondo, diciondo 
que eston dadas, ansy por vuostra que la porle so quiesca que no 
altera, ansy por los royos Calholicos los portinosce il conosciemento, y 
vuestros aluolos, y do aqui adolaute ontretanto sej^los maada sobreseer, o 
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Wlien we turn from Castile to England it is obviously 
unnecessary to illustrate in detail the normal methods of 
legislation. We have, however, a very important discussion 
of the subject in that most interesting treatise on English 
Law by Christopher St Germans, to which we have already 
referred in dealing with the theory of the nature of law in 
general. 

This treatise is in the form of a dialogue between the 
“ Doctor,” that is, the Civilian, and the “ Student,” or 
representative of English Law, who gives an account of the 
nature of this. Ho enumerates the six foundations of English 
Law — the Law of Eeason, the General Customs of the Country, 
certain ‘‘ Principia ” which are called “ Maxima,” certain 
particular Customs, anJ, finally, the Statutes made by the 
Common Council of the Kingdom, that is, the Parliament.^ 

One of the most important aspects of St Germans' work is 
his treatment of law as custom, for he includes under this 
not only the general customs of the country and the particular 
customs of different localities, but also the “Maxims ” of the 
courts, for he says of these that they might be rf'ckonod among 
the general customs of the kingdom — their sole authority 
was ancient usage.® 

He defines the general customs as being those which from 
ancient times had been used by the king and his councillors, 
and had btieii accepted and approved by their subjects. 
These arc neitli(*r contrary to the Divine. Law, nor to Iteasou, 
and as they are considered to be necessary for the common 
good of the kingdom, they have the force of law, and it is 
these which are projierly called the common law (Lex Com- 

qual es dafio conoscido, supplirainos Cf. Id., Madrigal, 1470, 2; Toledo, 
vuestra majettad, que no so don con 1480-S4, 

euspenaion a unque sen temporal, y » 8t Gormans, ' Dialogue,’ cap. 
86 si dieren. Bean obodoscidas y no iv.-x. 

complidaa. * Id. id., cap. viii. (fol- 27 ) : 

A esto V 08 respondemos que nueslra “ Et licet omnia ilia mavimn inter 
merced y voluntad ea de no dor laa predictas consuetudinoa generalos regni 
tales acheduloB de suspension, y oonvenienter onumerari posaint, quia 
declarando vosotraa en qu6 caaos antiqua conaueludo eat hiia et illia aoV 
ynegocioB ae an dado, mandaremoa lo auctoritas." 
que convenga.” 
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mums). It is the judges who decide what aie general customs, 
n- Tid it is these, together with the “ Maxims,” which form 
the greater part of the law of England, and the king, 
therefore, at his coronation, swears that he will faithfully 
obey thom.i 

The fifth foundation of the law of England St Germans 
finHs in the local customs of different parts of the country, 
and these have the force of law even against the general 
customs and maxims, inasmuch as they are not contrary to 
Eeason and th<i Divine Law. They are detennined not by 
the judges but by the “ Patria,” and he cites as examples 
the customs of Gavelkind and Borough English.® 

It is d(*serving of notice lhat St Germans maintains that 
it is from custom that the gi*eat Courts, the. Chancellor’s, the 
King’s Bench, the Common Pleas, (he Exchequer, and also 
certain le8s<».r ('ourts such as those of the manor and the 
county, have their origin and authority ; there is, he says, 
no written law concerning their institution, but they belong 
to tho ancient custom of the country and could not bo changed 

‘Id. id., cap. vii. (fol. 21): quodomucBronBueludiiiea rogni fideliter 
" Tcrtiuin {undanicntum login .\ngUae obsorvot." 

Imbotur ex divernis eonsuctudinibiw • Id. id., cap. ix. (fol. 32) : 
goueraIil)UH jwr lotiiiii repimm Aiipliao Quintum fundamenturn legis Angliae 
ox oiitiquo leniporo ucitatiB, per doiu- stat divorsis consuotudinibuB par. 
inum regoni ot progeiiitoren mkib, of ticularibus in diveraia pstriis, viilis, 
coruni subdifis, nerepli!, el ap|)rubuiiH. dominiis ot civitatibua regni UBitatig ; 
Et quia conBueludir.eB illae iioe cotilru quaoqviiderncouBuetudinespartioulares, 
lopom diviiiam, tioc eontra rationem quia non sunt contra ralionem, nequo 
in abquo cxiHiuiit, ot pro bono etiinuiuni contra legom divinam, licet predietia 
totius rogni, ('X oaruiu diuturniiate gonoralibua consuotudinibus sivo znax- 
couHuntur fore iiecosBarm, viui legit, rc- irais legis contrarientur, tamen vim 
tiiiont. Ef lino bint illao (•onKuotuiliiieB iegin retinont. Sod si dubium in- 
quae proprio dieuntur lox couimuiiia. surgat ; inter partes in Curia Regis, 
Et semper dolornunari oporlot per utrum tabs sit consuotudo particularis, 
judicoB utrum sit tabs lox sivo con- vol non, non dobot sompor daterminari 
Buotudo gonuralis, ut pretondiUir vel par judicos utrum sit tabs consustudo 
non, et non jx^r patriain. Et ox istis vol non. ut do prodictin eonsuetudinibus 
oonsueludinibus genorabbus ot aliis generalibus sive inaximis superius 
prinoipiis sivo maxiiuis legis Angliae dictis fiori dobot, nisi in pauoia con- 
de quibus inferius dicetur, dopondit suetudinibus particularibus suiUoienter 
maxima pars legis Angliae. Et ideo ex lecordo in Curia Regia conditis 
Dominus rex in coronatione sua, inter et approbatis, set debet triari per 
alia, saoramentum praestat speoiale patriam.” 
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except by Parliament. ^ And it is equally important to 
notice that he maintains that it was by the custom of the 
kingdom that no one could be judged except according to the 
“lex terrae.” This custom was confirmed (not made) by 
Magna Carta,“ 

Finally, St Germans states the sixth foundation of English 
law as consisting of various statutes made by the king and his 
ministers, the Lords Spiritual and Temporal, and the “ Com- 
munitas ” of the whole kingdom in Parliament, when the 
Law of Eeason and the Law of Customs and Maxims are 
not sufficient.® 

St Germans’ treatment of English law is then highly 
important for several reasons, lie has the same conception 
as Bracton that law is not primarily an enactment, but a 
custom ; and while he is clear, with Bracton and Fortescue, 
that the deliberate judgment and will of the wholes community, 
the king and nobles, with the representatives of the pt*ople 
in Parliament, can make laws, and can chjuigi^ ancient 
customs, it is only the whole community which can do 
this ; the king has indeed his part, but he cannot legislate 
alone.* 

When we tuni to Franco, the evidence is more coinplicatod, 


^ Id. id., cap. vii. (fol. xxiii.) : 
" De earuin inHtilutione ut scili(-ot talcs 
Curiae fiant, nullu lex script a in Icgibus 
Angliae habetur, nain earum institutio 
solum ex autiqua coiisuotudine Hogni 
depeudit, quae etiuni consuotudo 
tantae auctoritatis habetur, quod non 
possuat Curiae itiae, noc earura 
aucloritates altnrari, nec earum nomina 
mutori absque Farlia’oonto.” 

* Id. id. id. (fol. xxiii.)'. “Item 
ex antiqua consuetudino liegni hal)o1ur 
quod nuUuB mittetur ad respondendum, 
neo judicetur nisi secundum logom 
terrae. £t haec consuetudo firmatur 
per Magnam Cartam, cap. xxvi., ubi 
eic habetur. Nullus liber homo 
capietui, aut imprisonetur, aut dis- 
suBietur, aut alio modo dostruotur, 
neo super eum ibimus nec super eum 
mittemuB, niai par legale judicium 


parium suorum, et per legem terrae.'* 

‘ Id. id., cap. X. (fol. xxxiv.) : 
“ Sextum fundamentum legis Angliae 
slat in diversia btatutis Y>er dominum 
Hogoiu ft progoiiitores suos, ot per 
doniinoH spiritualoa ut tom]>oraIe.a, ot 
per commit ni I alem lotius rogni, in 
parliamentih edilis, ubi lex rationis. lex 
divine, comsuotudincs, maxima, sivo 
alia fundamnnta legis Angline priua 
BuEfivoro luiiiimo vidobantur. El ultra 
huec fundamenta logU Angliae alia 
mo legisao non meminor.” 

* There aro a fow but important 
references to llio principle of tlio 
Muprema 'y of law in Thomas Stoxkoy’e 
‘ Dialogue between Cardinal Pole and 
Thomas Lupsot,’ but it will be more 
convenient to deal with these in a later 
chapter, when we consider the nature 
and source of the authority of the Ruler. 
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especially for the reason that in France we must always take 
account of the Provincial Estates as well as of the States 
General. 

We may at once notice some references to the customs and 
constitutions of the great provinces. In the Letters Patent, 
issued in 1498 by Louis XII. on the occasion of his marriage 
with Anne of Brittany, he confirms the rights and liberties 
of the Duchy, and assures them that if there were good reason 
for making some change in their customs and constitutions, 
it should be done by the “ Parlements and assemblies of its 
Estates as had always been the custom.^ 

In the Ordinances issued by Louis XII. in 1-499 for the 
reorganisation of the Exchequer Court of Normandy, it is 
said that for this purpose he had summoned an Assembly 
of prelates, baron.s, lords, the greater part of the “ Baillifs ” 
of the province, and the men of the three Estates. ^ In 1501 
Louis XII. issued an ordinance about “ Weights and Measures ” 
in Languedoc, after deliberation with his Council, by his 
full power and royal authoritj', but it should be observed 
that he does this (tn the petition of the three Estates of 
Languedoc,^ 


^ ' Orilonnancua,’ val. xxi. Jan. 7, 
1498 (9) (p. 151) : “ Cost A savoir quo 
on tant quo toucho do gardor ot 
ronduire lo pays do Uretagno et les 
Bubjeta d'u'oux on lours droits, libortez, 
franchises, usiugOH, couhtumcB ot taillos, 
tant aux frais de rEglise, do la Justice, 
commo Chancollorio, Conseil, I’arlomout, 
Chambre do Coniptos, TrlSborcrie g6ner- 
nllo, rt autroB de la noblesse ot comun 
peuple, en monidro quo aucuno nouvcllo 
loi ou constitution n’y soit faite, fors 
en la inani6ro nocoustuindo par los 
roiB, et dues pr^dereBBeurs de noire 
dito cousino, la DuchoBSO do Brotagne 
. . . (7.) Item, ot en tant que pout 
toucher s’il odvenist que de bonne 
raison, il y out quelque oauso do fnire 
mutacions, particulidrement on aug- 
mentant, diminuant, ou interpretant 
lesdits droits, coustumes, constitutions 
ou etablissemens, que oe soit par les 


parloments et ossembl^B des Estate 
dudit pays, ainsi que de tout toms 
ost accouBlumo, ot que autroment ne 
Boit fait ; nouB voulons et entendons 
quo ainsi se fasee, appelez toutes 
voyos loB geiiB des troia estate de 
Bretagne." 

* Id. id., April 1499 (p. 215); 
** Four pourvenir A laquelle chose 
ayons mand6, assombld plusieurs pr51ats 
barons, seigneurs, et la plus g;rande 
partie des baillifs dudit {lays, avee les 
gens doB trois Estats d'lceluy." 

» Id. id., July 1601 (p. 279): 
" Nous avons rereu I’humblo supplica- 
tion do chiers et bien amoz gens des 
Trois Estats de Languedoc. . . . Far 
la tenure de res prAsentes, de notre 
grace especial, plein pouvoir et auo- 
torite royal, statuons ot ordonnons 
par edict, statiit, et ordonnanee per- 
petuelle et irrevocable, que desormaia 
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Perhaps, however, the most significant reference to the 
nature and source of law in France is contained in the Ordin- 
ances of Charles VIII. and Louis XII., providing for the 
collection and publication of the customs of the different 
parts of the kingdom. Charles VIII. in 1497 appointed a 
Commission to collect, correct, and adapt these customs, 
but they were to be collected with the advice of the men of 
all classes in each district, and to be published with the con- 
sent of the three Estates of each district or the larger and 
wiser part of them.^ In 1505 Louis XII. again appointed 
a Commission to carry this out, for it apparently had never 
been completed. The three Estates were to be called together 
in each BaiUiage, and the king declared by his full power and 
royal authority that the customs, as agreed upon by these 
Estates, should be perpetually kept and observed as laws.^ 
This treatment of the customs of different parts of 
France, as determined by the representatives of the different 


en touB et chacuno dea villos, lieux 
et plaoea de notredit pays de Languedoc, 
soit usd desdits poiz de balance, &o.” 

* Id., vol. xxi., September 1497 
(p. 7) ; “ Eussions despiefd, mandd 

aux bailifiz, seneschaux et autres 
juges de noire royaume, appelez 
avuo euz chocun en sa jurisdiciion 
los gens d’Eglise, noblee, nos ofiiciers, 
praticiens et aoltros gens de bien en ce 
cognoissans, ils vinsent et visitassent 
lesdites ( outumes ; et icellos, en- 
semble leur advis, do ce quil lour 
semblera y debvoir estre corrigd, 
adjutd, diminud, nous onvoyassent, ce 
que est etd fait. . . , Et assomblable- 
ment en a estd donnd conclusion sur 
votre dit advis, et ne roste qua les 
fairs publier en obascun desdits 
baillages, senechaussdes et jurisdic- 
tions. . . . Et ndanmoins s’en faisant 
ladicte publication y survenant aucune 
difficultez, nous, desirous ycelle estre 
vuyddes, vous avons donnd et donnons, 
et d. ceux ainsi que vous esleuz pour 
faire ladicte publication, pouvoir, 
puissance et auctoritd de les accorder. 


du consentoment toutes voyes dosditz, 
trois Etats de chaques baillago, sene- 
schaussdo ot jurisdiction, oil de la plus 
gmnte et saino partio d’ioouix.” 

’ Id., vol. XXI., March 4, 1S06 
(p. 332) : " Et noantmoins voulons 

tou') et chascuns les articles qui seront 
accordez pur loH-dits dos Etats assem- 
bloz, commo dit est, ou la plus grande 
ot soiue portie d’icoux, et ceux d’entre 
voub qui serez commis k la publication 
desdits coustumes estre publiez, et dds 
maintenant pour lors, ot dds lors pour 
maintenant les coustumes contenus en 
leoux articles accordoz en la manidie 
dessusdite, do nostro science, propre 
inouvement, pleine puissance ot auo- 
toritd royale, nous avons decretez 
et auctorisd, decretons et auctorisons 
par ces prdsents, et icelles voulons 
inviolableiuent estre garddos et obser- 
v6b8, sans enfraindre, oomme loi 
perpetuolle, sans qu’auoun doresnavant 
soit recu k poser ui prouvor coustumes 
contrairos, no desrogant d icelles 
coustumes ainsi publidos." 
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localities and acknowledged as laws by the king, would seem 
to show that in Prance, even in the sixteenth century, 
the source of legislation must not be thought of as being 
simply the royal authority. 

We must, however, notice that we find some indications 
of another conception of the relation of the King of Prance 
to the law. There is a well-known declaration of the Presi- 
dent of the Parle.ment of Paris made in the year 1527 at a 
” Lit de Justice ” held by Francis I. The occasion of this 
was a complaiut made by the Parloment about the evocation 
of cases, whieli had been brought before it, to the Great Coimcil 
of the king. The Pj-esident maintained that this w'as an 
innovation of th<; reign of Louis XI., which had been con- 
demned by the Stales G('neral of Tours in 1484 ; but, he went 
on to say, the Parlement did not intend to throw any doubt 
upon the royal authority ; this would be a kind of sacrilege, 
for they knew well that the king was above the laws, and 
that laws and ordinances could not constrain him. They 
did, however, intend to say that the king ought not to do 
anything that he had the poAver to do, but only that which 
was reasonabh', good, and <*quitabl(< — that is. Justice.^ The 
king commanded the Parlement not to meddle Avith anything 
except matters of justice, and not to impose any modifications 
upon royal ordinances, edicts, or briefs. 

We find, however, another example of the relation of 
the King of Prance to the law, in a letter of Louis XII. 
of December 1499, which expressly forbade the Parlements 
of Paris, Toulouse, and other Courts to pay attention to 
any dispensation which he might grant, from the terms 
of the Ordonnanoe for the administration of justice, which 
he had issued in IVIarch 1499. They were to ignore such 
dispensations, and in A'irtuo of the auf hority of this Declaration, 

• ‘ Rocueil des Lois Anoieunus,’ vol. I'ontraindro, et n'y etre contrainct par 
12, No. 140 (July 1027) : “ Nous ne puissauco co-active ; mais ontendons 
voulouB revoquOs en doiite ou on diro quo vous no dovoz, no voulez pas 
dispute do votre puisasneo, ce sorait dovoir, tout co quo vous pouvez, ains 
espdee de sarrilege, ot savons bien seulomont, re qtii est on raison, bon et 
quo vous fites pos4 sur les lois, ot quo equitable qui u'ost autre chose quo 
lee loie et ordonnanoee no vous pouvent justico." 
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to aDiml them, as he himself now declared them annulled and 
revoked.^ This is clearly parallel to similar provisions in 
Spain. 


* ' Ordonnaaces,’ vol. xxi., Deooznber 
1409 (p. 217) : “ Nous vouloua ot 
ordounons quo h, telles lettrea on n’ait 
aucun regard, et d4feadona expreasd- 
ment & noa ani6a et foaux lea gena 
tenons noa coura de Farlement a 
Faria, Toulouse, Bordeaux, Dijon, 
eachiqujer de Normandie, et aem- 
blablement & tons nos justiciera et 
officiers, que, par vertu ou aoua couleur 
de telles noa lettres de dispense, ila ne 
oontrarient ou contreviennent, fassont, 
sou&ent, ni permottent eontrarier, ou 
contrevenir & noa ditos ordonnancea. 


en quelque manidre que ce aoit, but 
poine d’estre eux-mesmes reputes k 
nous diaobeissans et infracteura d’ioellea 
ordonnanrea ; maia nos ditea lettres de 
diaponae et dorogeantes, en usant de 
not re proaento declaration et intention, 
caasont annullent et declarent nuUes, 
et de nul efiet et valeur ; lesquellea k 
cette foia pour quelconque cause qu’elles 
soyent expedite, nous, dda maintenant 
ot pour lors, avona casadca rovoquAes et 
adnull6^s.” 

Of. ‘ Ordonnancea,' vol, xxi,, March 
1400, 40. 
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CHAPTER III. 

THE SOURCE AND NATURE OF THE AUTHORITY 
OF THE RULER. 

With the* principles of the nature and supremacy of the Law, 
which we have considered in the last chapt(*r, in our minds, 
we can now turn to the conception of the source and nature 
of the authority of th(* liuler or liulers, as wo find it in 
the earlier part of the sixteenth centiuy in France, in Italy, 
in Spain, and in En^xland. 

One of the most interesting writers, for oxir purpose, is 
James Almain of S<*us, whose work seems to us to have been 
somewhat overlooked. Little seems to be known of him, 
except that he was a teacher in the College of Navarre in 
the University of Paris, and that he received the Doctor’s 
degree in 1511 and died in 1515.* 

In various treatises In^ dealt not only with the particular 
question with which we are now concerned but with the whole 
nature of political society and authority, and in order to do 
justice to his principles we must take some account of his 
political theory as a whole. 

He distinguishes between that “Dominium Naturale ” 
which was given to men by God over all things, and the 
“ Dominium Civile ’’ which was added after sin came into 
the world, by which man has “civil” property and “juris- 
diction,” that is, the authority to use the material sword.* 

* “Biogiaphie Umverselle,*' from 'Opera,' ed. 1606. Prima Pars): 

' Oupin, Biblioth^que des Auteurs * De Dominio Naturali Civili et Eo- 
Eoolesiastiques.' olesiastico ' (col. 687 ). 

* Jacobus Almoin (in J. Qerson, “ Dominium naturale, quod homini 

Q 
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It IB iDteresting to observe tha,t Ahnadn represents the Stoic 
and Patristic conception of the origins of political society, for 
he thinba of political authority and property as consequences 
of sin. 

This does not, however, mean that Almain denied that 
political society and authority wore of Divine institution. 
On the contrary, he insists dogmatically in another treatise 
that the lay power was just as truly derived from God as 
the ecclesiastical.^ The sacred character of political insti- 
tutions was not confined to Christian communities, and he 
repudiates contemptuously and as savouring of heresy the 
theory, which he attributes to Iiinoctmt, that there was no 
legitimatf*, political authority outsid(i of the- Church.® Political 
society and authority were then in th(' A’iew of Almain con- 
sequences of sin, but also, as the Patristic tradition luild, a 
Divine remedy for sin, 

Almain had, however, no Ixdief in the absolute King, or 
in the “ Divine Kight ” of the monarch. On the contrary, 
he develops the conwption of the constitutional authority 
of the Community very dogmatically. In the triutise which 
we cited first he maintains that a Commimit-y of men, 
united with each other to form one body, has by natural 
law the power of removing, even by death, any person who 
disturbs the Community ; and no Community can abdicate 
this power any more than the individual can renmmee his 
right of self-prc.servation } thti prince cannot slay any man 


eonvenit ex dono Dei, simplioitor est 
inabdicabile quantum ad cuncta ; 
similiter et quantum ad certam 
speciem cibi et potua in omni eventu : 
cui dominio post peccatum conveniens 
fuit Buperaddere dominium civile pro- 
prietatia, similiter et jurisdictionia ; 
quo fungentes, executionom gladii 
materialis faabent.” 

^ Id., * Do Fotestate Ecclesiaatica et 
Laioa,’ Q. i. 1 (col. 762) : “ Hac occasione 
quaeritur, utrum talis poteatas laica 
sit a Deo ; et videtur quod sit, ad 
Rom : ziii. ‘ Omnis anima sublim- 
ioriboB potestatibus subjacta sit,’ et 


soquitur in textu, ‘ Non est potestaa 
nisi a Deo,’ ideo talis potestaa laica eat 
aeque bene a Deo, sicut potestaa 
epiritualis.” 

* Id. id., Q. ii. 12 (ool. 8415) : " Et 
ad verba Innocentii, ai intelligantur 
quod extra ecclesiam nullus habet 
Jegitimam poteatatein qua utatur 
gladio material], ilia aapiunt haereaim ; 
nam ot apud fidolea et apud infidelea, 
eat vera potestaa laica, idem parum 
curandum est de auctoritate Innocentii 
in propoaito.” 

(Innocent XV. in his * Apparatus ’ 
Bays the oi>p08ite. Cl. vol. v. p. 84.X 
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hyhia own authority; as William of Paris had said : the “ dom- 
inium jurisdiotionis ” of the prince in relation to the Com- 
munity is a ministerial authority, as the authority of the 
priest is in relation to God. The Community cannot renounce 
the authority which it possesses over the prince whom it 
has established, and by this authority it can depose him if his 
rule is not for edification, but for destruction, and he cites 
a gloss on the “ Uecretum ” of Gratian. lie concludes that 
the Community cannot in any case bestcjw a monarchy, 
“pure regtilis.” that, is, a monarchy in which one alone 
rules, and is subject to nonc.^ 

The same conception of political authority, as not merely 
derived from, but inheient in the Community, is repeated 
by Almain, in the first chapter of his work, ‘ Do Auctoritate 

* Id., ‘ Do Domitiio Xaturali Civili sionis pooc-atoriim, ost solum minis. 
«t Ecolosuialico ' (col. fi89) : “ Tortia torialo m online ad Iloum. 
pars conclusionts ost, quod conveiiions Quarlum corolluriuni, non potest 
fuit tarn dominium civile proprietatis renuuciaro commaiuta<4 potestati quam 
quam jurisdictionis suporaddi dotniuio habot super buum Principom, ab oa 
nalurali. I’ro oujus probalione ; const itutuin, qua scilicot potostate oum 
quaolibot cominuiutu.s ad invicem (si non in oodilicationem sed do- 
convorsaiilium o.st volut unuui corpus Hlructionem rogat) doponore polcst, 
cujuH sitiguli alter alturius sunt mombra, cum talis potestas sit naturali.s : ct 
juxta illud dictum Pauli ad Jioni ; xii. istiu.s sinitontiae ost glo.ssa xxiii. Q. iii. 

SoGundo supponoudum ost, quod in Con; ost undot ; (Gratian, Decrotum, 
ilia C'ommunitato jure natural! ost C. xxiii. Q. in. 11) ubi dicit, “ populus 
potestas quaodam qua licit u illos, habot jurisdictionem, licet, dieat lex, 
quorum vita ost in porturbntionom quod cam transtulit in imperatorem.” 
ejua, potest a corporo prae.S(-indero, Nain, si civitas vel populus non haberet 
etiam per mortem, ct istud deducitur jurisdictionem, quore puniretur propter 
a priori ex rationo Sanoti Thomae, delictum judicis, xxiii. ii. 2. Can : 
ii. 2. Q. 64. . . . Secundum corul- Dominus (Gratian. Doc : C. xxiii. 
larium nulla communitas perfocta Q. ii. 2), ubi dicitur sic, “Gens et 
hanc potostatem a so abdicaru potest, civitas petcuda est bello, quae vel 
sicut nee singularis homo potostatem vindirore negloxerit quod a suis 
quam liabet, ad se consorvandum in improbo factum est ; non euim puni- 
esse. endus foret civitas nisi jurisdictionem 

Tertiuin corollarium, Princeps non haberet ad compellendum. Et item 
occidit auctoritate propria, nee illam sequitur, quod non est dabilis, in 
potostatem potest ei conferre ree- quoounque casu naturaliler, monarohia 
publica. Hino dicit Gulielmus Paris- pure legalis, prout visus est capere 
iensis, quod dominium jurisdiotionis quidam istis diebus, quando unious 
Piincipum est solum ministerialo in praeost, et nullis subost : nam apud 
oidine ad communitatem, sicut dora- philosophum non ita oapitur politia 
inium aacerdotis, respectu lemis- timooratica sicut ipse oapiebat." 
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Ecdesiae/ where he adds a more developed statement of the 
principle that the prince has no authority of himself, nor 
from God immediately, but only from the Community.* 
In the first chapter of his work, ‘ Do Potestato Ecclosiastica 
et Laica,’ he affirms in more general terms that the secular 
power is derived from the people, whether it passes by heredi- 
tary succession or by election ; in some exceptional cases 
God may have bestowed it upon some, man, but, regularly, 
God does not do this.® In another place in this work he 
asserts, incidentally, that the legitimate, kingdom in France 
was established by the agreement of the people.® 

These conceptions of Alniain are obviously very signiticant ; 
he does not merely repudiate the theory of what we call the 
“ Divine Eight,” but he looks upon political authority as 
properly inherent in the Commimity, in such a sense that 
it is really inalienable, and that an absolute monarchy cannot 
properly be created by the Community, The Community 
always has such authority over the prince whom it has created 
that it can depose him if his rule is for destruction, otherwise 
it would not have power adequate for its 8<‘K-preservation. 
It was this authority which the Community of the Gauls 


'■ Id., ‘ De Auutontate EccloBiae,’ I. 
(pol. 707) : “ Coramuuita.s confort 

pi'incipi suctoritatem occidendi eoa, 
quorum vita in perniciem reipublicae 
cedit ; ergo ilia auctonlaa est per 
prius in communitate, cum nemo 
alteri det quod non liabet ot ante- 
cedene notum cat, cuui jirincops a ae 
auotoritatem illam non haboat, noc 
habet earn immediate a Deo, saltern 
utinpluribus. Nam.ut diciml doctoros, 
praesertim Durandus in Tractat. Do 
Jurisdictione Eoclesiotitica, non est 
intelligendum quod auctoritas rogis 
seculaxis sit a Doo sic, quod earn 
immediate alicui commiserit regularitor, 
■ed quia secundum rectam rationem 
quam Deus hominibus indidit, est 
alicui commisaa. Et non vidotur 
(cum non sit a Deo immediate com- 
missa) a quo sit prinoipi collata nisi 
ab ipsa communitate.” 


‘ Id., ‘ Do I’utebtato Ecclebiastica et 
Laica,’ Q. i. cap. 1 (col. 762) : “ Sed 
poteslas laica eive seciilaris est potestos 
a jiopulo, ex succCRsiono hereditaria, 
vol ex electione alicui vol aliquibus 
tradiia ri'gulariter, ad aodificationom 
coinmunitatis, quantum ad res civilea 
secundum logos civilcs, pro cunsuqu- 
tione liabitationis pacificao. IViino 
langitur caiina ofliciens ot origo hujus, 
scilicet ‘ a popuio rcgulariter ’ et 
licet aliquando Deus spocialiter dederit 
aliquibuB hanc potostatem laicam, ut 
Sauli . . . et Davidi . . . ot aliquibua 
qui utobantur isla putestate super 
Israel, ut patet Judicum I., tamen 
regular'ter ncminom Deus inatitiiit.” 

•Id. id., Q. 4 (coJ. 871); “ Dico 
quod incoepit ease legitimus rex in 
Gallia, ex consensu populi, quia oon- 
senait populus in aliquem ut regeret." 



GKAF. m.] 


THE ATTTHOKITjT OF THE HOLES. 


246 


used when they deposed the king (Chilperic), not so ranch 
for any crime as because he was incapable. And it was the 
same authority which the Israelitc.s used against Itehoboam, 
for even when God had given authority immediately, as seems 
to have been the case with Saul and David, such princes 
remained subject t o the whole Community if they used their 
authority to the destruction of the Community.^ 

This does not mean that Almain was an enemy of monarchy. 
In anoth<*r tix^atise he cites the usual definition of the various 
forms of government, but adds that of the.se the best is the 
monarchy, the worst what ho calls the “ Censupotestas.” 
And again he adds that there is no form of government which 
may not be chang<‘d into another, for the form of government 
belongs to the “ Ju.s Po,sitivum.” ^ a litrl(‘ further on, ho goes 
some w.ay towards d<‘liniug what he understood by the 
monarchy. A monarchy i.s that form of govc'rnmciit in which 
normally one man rules, hut this does not m(‘.an that there 
is no assembly which is over him, and can depose him, but 
while iu tlm “ ('ommunitatc.s ’’ the ii.ssembly is constantly in 
being, and rulhig, that is not so iu flu* monarchy.® 


* Id., ‘ IJo .\\U'ioritrt(o 1. 

(c-ol. 108): “ Si'cimdum < tivollarium 

OHt, iiulln fominuiutiirt porfo.-ta Itanc 
))Ote8tatoni n sc ab<lic<irc potest. . . . 
Xertiiiin C(irnUii,riuiii, Iota cominunitiui 
potostnteni liabct super |iriru ip^-m ivb 
OS coiistitutuin, <|\ia cum (si nun 
in nodiriotiliimciu sed iu dcstructumcin 
politioo regal) ilcpouoro p.itc~t, alias 
non esKut in ou Ruliiiiciis jiotostas sc 
conHorvandi : ot ista jiol estate Gallorum 
commiinitaa quonvlam u^a, legoin 
suum depuHUit, non tain pro eriiiniulnis, 
quam pro ro qnod timtao n'gnniiii 
inutilis oasot , ut haliot glossa Can. nliua 
15 Q. 6 (Urutian Deerotum, C. 15 Q. 0), 
ubi diritur quod Zacliarios lU'gom 
Froiicorum depoHuit, halx;t glousa, id 
eat, deponeiitibua consionail. Hao 
eadem potostate usi, filii Israel re- 
oeasenint a Rehoboaro. . . . Et 
quamvis super aliquem populum a Deo 
(Mieeperint aliquant jurisdictionem 


1 iviU-in iuimediuto, ut videtur probabile 
de S.niie et l)a\ idt‘, uiliiloniinus eemper 
toll coinnnii.i; all' fueruni Bubjecli, 
ea-ii quo in lU'-itruetionem coin- 
iiiuiiiliilis reperent.” 

- Id., • IV I’otcslato Ecclesiastica et 
Lau-a,' Q. i. ^ (eol. "06) : “ Et inter 
has. suiniiui ot ultima ost rognum, 
lulima iiuti'ui ouiisiipotestas. . . . 
Vlira sijppunitur quod nulla est 
politia pure eivilis, ut nulla regalis, 
quin pussi't luutiiri in aliam speciein, 
put a tiiiioernliain vol aristoeratiam, 
quia quaelibot tabs est institute jure 
pure pusitivo, ergo quaelibot potest in 
aliam miituri.” 

Cf. Id., Q. iii. 7 (rol. 867). 

> Id. id., Q. i. 10 (col. 824) : “ Sed ilia 
(politia) dicitur n'galis, quando unus 
solus dominatur, ot non plures ; 
veruiu est regularitor, nam in civilibus 
non dicitur politia regalis ex eo quod 
nulla oongregatio sit super rsgsm. 
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In a later passage he sums up some of the functions and 
limitations of the best prince. He is to render to every man 
what belongs to him, that is, to administer justice, to establish 
law, to appoint the inferior judges and officers, but especially 
to correct and punish the transgressors. The prince must 
rule for the common good, he must remember that he reigns 
over free men and not slaves ; it is inconsistent with the best 
princely authority that he should have absolute power 
(plenitude potestatis), that is, that ho should have authority 
to transfer one man’s property to anothc-ir, without fault 
or cause, or to do whatever ho pleast'S, so far as it does not 
conflict with the laws of natm’e and of God.^ 

It is perhaps worth while to notice that Almain in the same 
chapter represenis the person whom h(‘. oit<‘S as “ Doctor ” 
as saying that it was not incousist<>iit wilh the best 
“ principatus ” that th(*re should exist in the Community 
a juridical (legal) authority, which in no way depends upon, 
or is created by, the Supremo Prince ; and he mentions, as 
an illustration of this, tliat, in some countries, in Aragon, 
as it is said, there are jurisdictions which Ihc king does not 
create but which descend by hereditary succession ; the 


nam congregatio nobilium politiae 
civilis, immetliale o.st super legpin, 
et pro idonietalo possunt doponi 
rages, ut palet in Childerico ot Zorh- 
aria. Non vocatur ergo roguliri, oo 
quod nulla congrugatio sit sujM'r 
ilium qui gubornat. Sod in com- 
munitatibus est congregalio snpur 
ragem, et semper manot in ossa con- 
gregatio. Sed in politia regali non 
sio est, quia non est semper congregatio 
nobilium congregata, quao sit sujxn: 
regem.” 

* Id. id., Q. ill. 6 (col. 865) ; 
“ Ooueequenter restat inquirere quae 
poasunt odesse et abosse optimo 
principatui ; et breviter dicitur quod 
ad optimum priucipatum spectat uni- 
cuique quod suum est reddere, hoc 
est justitiam ministraFe, leges condere, 
judices inferioree et alios ofSciales, 
delegere et oonetituere, operationes 


quarumeunque virtiitum praocipero ; 
et quilibet princops ox oflicio ad ista 
touotur : sod tamon ad lioc videtur 
osso principaljssinio mnstitutus ut 
corrigat ot puniat dolinquontCN. . . . 
£x Ills patet quae sunt optimo prin- 
riputui noc’Obbario auiiexa, ot quao 
incomposBibilia ot quao import inontia, 
et dictum est quod ad optimum prin- 
cipaium nui ossn est cpiod bit ad bonum 
commune, et quod principans princi- 
potur libcris, ot non sorvis, ot quod 
sit unus prinripans ot non plures. 
Item repugnat optimo principatui 
habere plenitudinom potestiatis, pula 
quod poBsit ad x>lecitum suum trans- 
ferro ■'em meam in alteram, sine 
quocunquo inou pecoato, vel causa, 
et facere quidquid non repugnat juri 
naturae et divino ; et visum est etiam 
quo modo praecipuus actus principalis 
est maloram punitione intendere.” 
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SOUS succeed the fathers as judges and the king cannot deprive 
them of their authority ; rather, they are over the king, in 
respect of this jurisdiction.^ 

The whole position of ATmain is exceedingly interesting. 
He has the same preference for the monarchy as that which 
we normally find in the mediaeval world, but ho is also quite 
clear not only that the source of political authority is the 
Community, but that the ultimate authority always remains 
in it and must in the nature of things do so, and though the 
monarchy is the host form of governraont, it is strictly 
limited by the purpose for wliich it exists, the furtherance 
of the common good and the maintenance of justice ; an 
absolute* monarch is to him impossible. 


The character of the political thectry of John Major is 
very close to tliat of Almain ; indeed, it would seem that 
he was either directly inlluenced by Almain or that they were 
both under the inilueneo of some common tradition. John 
Major was a Scotsman, but taught for many years in the 
University of Paris, and tht* work with which wo are now 
dealing was a.p])art‘iitly i)ublislied in 1518. It is primarily 
concerned, like, those of Almain, wit h the eccle.siastical questions 
of th<i rtilation iKtlween the Pope and the Gen<-ral Coimcil, 
but. we are here only concerned with its political principles. 

Thi*. king has no authority except that which is derived 
from the kingdvim, for he himself or his first predecessor was 
olect<‘d by the people; the king is over every individual 
person in the kingdom, but he is not over all the kingdom, 
“ regularitcr (*i casualiter,” ho is regulariter *’ over the 


^ 111. id. id. (i;ul. S65) : “ Jam 

Doctor iiifort aliqiia corollMriu — I’rinio 
non repiigiiut optimo principatiii su- 
premo, Optimo ordinato, aliqucm oshu 
potentiUoiu juridicam alirujus, vol 
aliquoTum de communitate ilia, quao 
aullo mudo ab ipso supremo princi- 
paoto dopondest, et quae non sit 
•b ipso instituto, hoo est, quse non 
dependent ab ipso, neo quoad insti- 
tutionem noo ad destitutionem saltern 


regularitcr 

Hinr est quod in aliquibus regnis, 
ut fortur in regno Arragoniae, rex non 
habet insliturro jurisdictiones, imo 
est aliqua pot est os juridica, quae 
habolur ox succeesioue parentum. 
Ita quod post patres, filii sunt judices 
. . . nec illos rex potest destituere, 
imo sunt supra regem quantum ad 
illam jurisdictionem." 
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wliole kingdom, while the kingdom is over him “ casualiter.” ^ 
This is sharply stated, but the principle is even more com- 
pletely expressed in another passage. The King of France 
is pver aU France, but the “ praecipua pars ” from which 
he derives his authority is over him, and can depose him for 
reasonable cause. The people is “ viriualiter ” over the 
king, and in difficult matters the three Estates of the Realm 
are called together and direct him, and a free people has 
the power, for reasonable cause, to alter the form of the 
Constitution.* 

He expresses the same principle again in another place. 
In France and Scotland it may be said that the supreme 
power is in the king, but it would be belter to say that there 
are two powers of which one is supreme and more unlimited 
than the other. In the kingdom and in the whole free people 


* John Major, ‘ De Auc-toritate 
Concilii eupor Pontifipoin maximum.’ 
(In J. Gerson, Opera, vol. i., od. 1606) 
(col. 881) : “ Rex utililatom reipublicae 
dissipans et evertenn nicorrigihilner, 
eat deponeadus a uummunitate cui 
praeest. . , . Rox non habet robur 
et auctoritatem niai a regno, cui libere 
praeest.” 

(Col. 888) : " Rex tamen non est 
super omnes in regno regulariter et 
casualiter, quia vel elect un est, vel 
enim primus preduresbor erat elect us 
apopulo,pro oommuui populi utilitate, 
et non pro suo. . . . A«1 poliliam vero 
regalem, non requiritur quod rex hit 
super omnos bui rogni tarn regulariter 
quam casualiter, ut ex diet is liquet : 
Bed sat est, quod rex sit super unum- 
quemlibet ; et super totum regnum 
regulariter ; et regnum sit super eum 
casualiter, et in aliquo oventu.” 

* Id. id. (rol. 886) : ” Exemplum 
in simili, Franciscus dicitur communiter 
rex totius Franciae, et non mode est 
super unam provinciam Galliae, sed 
super totam oategorematice, non ob- 
stante quod precipua pars est super 
ipBum, a qua auctoritatem habet, quae 
non potest tollere ab eo regnum suum. 


bine rationabili et arduisbima causa. . . ■ 
Si rontradicat, m hoc solum est 
dihcrjmon, ponTificatub ost do jure 
divino ct ox inslitutiouo Cliristi, et 
rex haboi regnum a toto populo . . . 
respoiidoo, bed auctoritas rommimicata 
est ct'closiao a Clirisln, sicut summus 
poiifilieutus, ot auctoritas ilia non 
dopondot ab auctorituto summi ponti- 
fical us, bed immediate a Deo, et sic 
aliquo modo conveiiit potobtas ecclesiae, 
cum potestate populi unius regni et 
aliquo modo diflcrt ; nam quoad 
Miperiontatom convonit, ita quod 
Hu-ut populus virtualitor ost super 
rogom, ot in easu, ut in rebus arduis 
in quibuH ronvoeautur tros status 
regni, qui rogom in casibus ancipitibus 
habcant dirigore ; sic, in casibus 
arduis Concilium rile congregatum, 
habet leges obligatorias pontifici im- 
ponere, quoad ejus personam, et non 
quoad dignitatem ipsum. Hoc pro 
tanto dico, quod corpus ecclesiae non 
potostmutare politiam regalem ooclesiae 
in aristocraticaro vel timocraticam, 
quia tunc contraveniret institutioni 
Christi : populus autem liber, pro 
rationabili causa potest politiain 
mutare." 
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there is a supreme po'wer which is the ultimate source of all 
authority, and which cannot be abrogated, while the king 
holds a power, honourable, indeed, but ministerial.^ 

It is interesting to compare the position of Almain and 
John Major with that of Machiavelh in Italy. We are not 
here discussing the character and significance of his discussion 
of statecraft in the administration of government as it is 
set out in ‘ The Prince.’ Indeed, we venture to say that 
there is but little relation between this and the history of the 
development of political civilisation as embodied in the laws 
and institutions of the countries of Western Europe. 

It must not be thought that we are undervaluing the 
importance of Machiavelli in history, or attempting to estimate 
the significance of his jicnetrating analysis of the forces 
which, rightly or wrongly, consciously or miconsciously, 
have determined in so great a measure the relations of the 
autonomous Communities of Europe ; but the history of these 
relations does not come within the scope of this work, and it 
would be absurd to discuss them merdy incidentally. We 
deal, therefore, with cx*rtain aspects of his political theory 
which are to be found mainly in the ‘ 1 tiscourscs on Livy,’ 
and those are for our purposes very iuteresting and 
significant. 

Mkchiayelli sols out the traditional definition of the three 
good forms of State, Monarchy, xVristoeracy, and popular 
government, and their three corrupt coimterparts, the Tyranny, 
the Oligarchy, and the corrupt Democracy. lie adds that 
the good forms of government had a fatal tendency to turn 
into the corrupt ones, and points out that the wise founders 
of States had therefore endeavoured to establish a constitution 


^ Id. id. (ool. S8Q) : “ Similitor iii 
regno Franroruu vol Suotorum est 
suprema poteatas etiaiu in eoruni 
regibuB ; melius dicantur duao pot estates 
realiter, quarum una est superior ot 
iUimitatior quam alia, ad quam alia 
■ubordinatur, et sio est quodanunodo 
una. • • < 


(Col. 890) : “ Similiter in regno et 
in toto populo libero, est suprema et 
fontslis polestas inabrogalis ; in rege 
vero, potestos ministerialis honesto 
ministerio ; et sic oliquo modo sunt 
duae potestates, sed quia una ordin- 
atur propter aliam, potest vooari 
una effectualis." 
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which had something of all the good forms, something both 
of monarchy, aristocracy, and popular government ; and he 
cites, as examples, Sparta and Ronie.^ This conception of 
the virtue of a mixed constitution was, as wo have seen, 
not only known to the ancient writers, but was also current 
among the mediaeval. 

We come to a more complex subject when we endeavour to 
asoertam_what it is that Machiavelli meant by Liberty. He 
looks upon it ^s being among the chief ends of government ; 

' in one place he says expressly that to those who ordered the 
't/Ommonwealth with prud<'ucc, among the most necessary 
things was the establislunent of a protection for liberty,® 

What liberty meant to Machiavelli is not easy to define, 
but it is possible to arrive at senno conclusion as to his meaning 
by putting together T.arious i)ass‘ages. The words we. have 
just cited are follow< d by a discussion t-f the question whether 
it is better to entrust tlic protection of liberty to the nobles 
(Grandi), or to the people (Populari) ; and he coiicludes that 
it is clearly better to put it in the hands of th<‘ people, for the 
nobles desirt» “ dominaro,” while the pc^ople only desire not 
to be dominated, and have therefore a greater d(‘sire to live 
in freedom.® 

1 Mac}uavolli, ‘ Oiscurhi Hopra la 
prima Deca di Tito Livio ' OiJora ’ 
ed., Milan, 1772), i. 2 : " Dico adunque 
ohe tutti i detti modi nono pontiferi 
per la brovila dolla vita cho r ne tro 
buoni, e per la inal]giiit& c-liu e no’ tie 
rei. Talchd avendo quolli cho pmdeiit e- 
mente ordinano loggi rouobciuto questo 
difetto, fuggondo c-iaHcnno di quoRti 
modi per sd stesRO, ne elosHero iiiio rho 
porticipaase di tutti, giudiraudolo pin 
fermo e piti etabilo, porche I'ujio 
guarda I’altro, eendo in uiia modoyima 
citta il principato, gli ottimati, ed il 
govemo populare.” 

' Id. id., i. 6 : “ Quelli che prudente- 
mente henno constituita ana ropubblica, 
in tra le pui neceasarie coao ordinate 
da loro, e atato constitoere una guardia 
alia liberta, e eecondo che quoata d 


bono rollouata dura pui o mono quel 
vivore liboro,” 

* Id. id., i. 5 : “ E vonondo alle 

ragioni dico (pigliando prima la parte 
de Romani) come e’ ai debbe mettere 
in guardia coloro d’uua coaa che hanno 
mono ax>petito d’usurparla. E aenza 
dubbio so si considera il fine de uobili e 
dogl' ignobili, si vodrb in quelli do- 
siderio grande di dominare, e in quest! 
solo desidorio di nou ossere dominati, o 
per consequento maggior voloutA di 
vivore liberi, potendo meno aperare 
d'risuparla che non posaono i grandi ; 
talche nasendo i popolori prepoati a 
guardia d’lma liberty, & ragionevole ne 
abbiano piu cura, e non la potendo 
occupare loro, non permettano che 
altri I’occupi.” 

Cf. on the need of equality in a 
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Machiavelli does not, so far as we have seen, relate the 
conception of liberty directly to that of the supremacy of 
Law, but wo may reasonably judge that he implies it. He 
compares the character of the good Kulcr, who lives according 
to the law, with that of the tyrant, ^ and in another place 
says that Tarquin was driven from Borne, not because 
^ Se^us had violated Lucretia, but because ho had broken the 
■^ws of the kingdom and ruled as a tyrant, and had thus 
deprived Borne of that liberty wbieh it had possessed under 
the earbt'r kings. ^ 

Machiavelli certainly looked upon the subordination of 
the Bulers to the Law as a matter of the first importance to 
a free Commonwealth. We have pointed out in a previous 
chapk^r that Machiavelli refers to France as an example of 
the good results of this, and we repeat this here. The kingdom 
of France lives in security, for the kings are bound by many 
laws. Those who ord<'red that State provided that the king 
should have the control of arms and money, but that in all 
other matters they should only act as lli(i Laws directed.* 
In another place he deals with this in more detail, and points 
out how good was th<' etfect in Franci', that that kingdom, 
more than any other kingdom, livt'd under the control of 
the laws. The “ ]*arh>inons,” and especially that of Paris, 
enforcM'd these, and even delivered judgments against the king.* 


republiR, and tlio incomiiatibility of a 
“ vivero politico ’’ with the existence of 
a class of “ gentiluomini,” i. 55. 

‘ Id., i. 10. 

® Id., iii. 5 : “ Non fu adunquo 

rostui (i.e., Tarquinius Superbue) 
cacoiato per avere Sesto suo figliuolo 
stuprata Lucrezia, ma per aver rotte lo 
leggi del regno e governatolo tyran- 
nicamento, avendo tolto al sonato 
ogni autorita e riddotola a ai proprio ; 
o quelle focende ohe noi luoghi 
public! eon satiafazione del aenato 
Bomano ai facevono, lo riduaae a fare 
nel palctzzo auo con carico ed invidia 
Bua. Talcho in breve tempo egU 
apoglio Roma di tutta quella liberty 
ohe ella aveva aotto li altri re 


mantonuta.” 

’ Td., i. 16; “In esompio ci 6 il 
regno di Frmicia, il quole non vivo 
aicuro per altro che per essorai quelli 
re obligati nd infinite leggi nolle quali 
si coniprondo la Kiciirtii di tutti i auoi 
populi. E chi ordind qnello stato 
vollo clio quulli ro, doll’ armo e del 
danaiu fncessero a loro modo, ma che 
d'ogni alt rn cosa non ne potoaaoro 
allrimenti disporro che le leggi ai 
ordinassino.” 

* Id., iii. 1 : '* E ai vedo quanto 
buono eSotto fa questa parte nel regno 
di Francia, il qual regno vive aotto le 
leggi e aotto le ordini pui che alcun 
altro regno. Dello quali legge, e 
ordini ne aOno mantenitori i parlia* 
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It seems to us to be clear that MachiayeUi held that the 
prince should be subject to the Law, and that he related this 
to the conception of Jiberty. 

We find also in MachiaveUi a very interesting discussion 
of the ultimate foundations of a healthy political system. 
He contrasts the success of Borne, in establishing and main- 
taining liberty after the expulsion of the Tarquins, with its 
inability to restore it when the opportunity was given by 
the deaths of Caesar, or Caligula, or Nero, and he contends 
that the reason of this was that in the time of the Tarquins 
the Roman people was not yet corrupt., while in the later 
times it was most corrupt. And he adds t.hat the same thing 
could be said of his own lime. Nothing, ho says, couTd ever 
restore liberty in Naples or Milan, the corruption of tlu' people 
had gone too far, and this could be seen in the fact that, on 
the death of Filippo Visconti, Milan wished to recover its 
hberty, but could not maintain it.^ 

Wo must not, indeed, interpret Machiavelli's conception 
of the corruption of the Commxmity as related to what we 
should call privat.(< morals ; it has reference rather to what 
we might call public spirit and honour. The importance of 
Machiavelli’s conception, from the point of view of our subject, 
is that he is clear that the prosperity of a Stale and the char- 
acter of its government depends in the long-run on the 
quaUlies, not merely of the Euler but of all the members 
of the Community. 

menti, e masbimo quel di I’anjii; lo csnuro dpi tempi do Tarquinii il populo 
quab sono da lui rinnovate qualunque Romano ancora corrotto, e in quobti 
volta e’ fa una esecuziono contro nd un nltimi tempi OHspre corrottissinio. . . . 
Principe di quel regno, o che ci con- E benrljo quohto eueinpiu di Roma 
daima U Re nelle sue sentenze.” sia da proporre a quuluuque oltro 

' Id., i. 17 : “ Ma non si vedo il oHompio, non di ineno voglio a questo 
piu forte esempio che quello di Roma, proposito addurro inanzi popoli conos* 
la quale cacciati i Tarquinii potelte ciuti ne uostri tempi. Pertanto dico 
subito prendere e mantonere quella che nessuno acoidento, bonche grave 
liberta; ma morto Caesare, morlo e violento, potrebbo ridurre mai 
Caligula, morto Nerone, spenta tutta Milano o Napoli libere, per easere 
la Btirpe Caesarea, non potette mai, quelle membra tutte oorrotte. Il 
non Bolamente mantonere ma pure che se vide dope la morto di Fflippo 
dare prinoipio alia liberta ; no tanta Visconti, die volendosi ridurre 
diveraita di evento in una medesima alia liberta non potette e non seppo 
oitt4 nacque da altro, se non da non mantenerla.” 
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The truth is, that though he asserted the principle that the 
mixed or tempered constitution was the best, he held that the 
people as a whole, if they accepted the control of the Laws, 
were wiser and more prudent and less variable than a prince. 
In one chapter he discusses at some length the opinion of 
Livy and other historians that the multitude is inconstant, 
and declares that this might bo said equally of princes, when 
they are not restrained by the Laws. A people which is well 
ordered will be constant, prudent, and grateful as much as, 
or more than, a princt^, even a 'wise prince ; while a prince, 
who is not subject to the Laws, will be more ungrateful, 
more variable, and more imprudent than the i)oople. There 
is some ground for the comparison of the voice of the people 
1o the voice of God.^ 

The people is much wiser than the prince in the appoint- 


* 1(1., i. 58 : “• NosBuna cosa csser 
piu vana c piu incoustanto oho la 
multiturlino, cosi T. Livio nostro 
come tutti li altri Islorioi affermnno. . . . 

Dii'u uUunqiio como di quc'llo difotio 
di cho accusano li norittori la nuilti- 
Uidino, 80 no possono necusaro tnlti 
gli uoinini, iiartioolurmcntC', o inassiino 
i priiK'ipi . . . o do’ biioni o do savi no 
Bono Btnli pochi ; io dico do’ prini-ijM 
che hanno j>oiiito roinjx're qwol froiio 
che li pno rom'gcro ; tra i quidi 
non 8UIIO qnolli llo oho naKo.uvaiiu in 
Egitlo quando in qunlla anticliissima 
antiohita ai govornava quoUa provinoia 
con lo loggi, no quolli chn na-scovano 
in Isparta, ni quolli cho a iioatri triiipi 
iiaacono in Francia, il qual regno 6 
moderato piu dolle loggi oho aleun 
altro rogno di cho no' noatri tempi si 
abbi notiziit. £ quosti Ro cho naseono 
sotto tali costituzioni, non sono da 
mettere in quel numero dondo si abbia 
a consideraro la natura di ciossuno 
uomo por ai, e vedere so egli d simile 
alia multitudine ; perohe all’ incontro 
loro si debbe pone una multitudine 
medosimamonto regolata dalle leggi 
come Bono essi, e si trovord. in lei 
eaaero quelle medesima bont4 ohe noi 


voggiamo easero in quolli. 

• •••••• 

Conohiiido adunque contra alia 
commune opinionn, Uv qual dico come i 
i’opoli, quando sono priucipi, sono 
vari, mutubili, ingrati, allormando che 
in loro non sono altrimento questi 
])(K’cati ehe si aiuiio no Frincipi par- 
lieolari. Ed accuaando aleudo i 
I’opoli 0 i Priucipi iusioine, potrebbe 
diro il voro ; njo traondone i Priucipi, 
s'iiiganna : perche un 1‘opulo ehe 
commanda o .-,ia bene ordiuato, sara 
stabilo, prudonle, o grato, non altri- 
mente cho un Principe, o moglio che 
un Principo, eziamlio stimato savio ; 
E dal altra parte, un Principe sciolto 
dalle loggi sara iiigrato, vario, o im- 
prudente piu che im Populo . . . Ma 
quanto alia prudenza o alia stabilitd, 
dico come un Populo 5 piu pru(iente, 
piu stabile, o di iniglior giudizio che 
un Principe. E non sonza cagione ai 
assomiglia la voce d’un populo a 
quella di Dio ; perche si vede uus 
opiniono universale fore efletti mara- 
viglioai ne' pronostici suoi, talchd 
pare che per occulta virtii e* prevegga 
il Buo male e il suo bene.” 
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ment of the magistrates, and is more constant in its opinions. 
,< The truth is that the government by the people is better than 
that of the prince ; if we compare the government of a prince 
bound by the Laws with that o^ a people equally bound, 
there is more excellcnoe (virtu) in the people than in the 
prince ; while, if we compare the errors of the prince with 
those of the people, the errors of the people are fewer and 
less serious, and more easily remedied. The t ruth is, 
Machiavelli adds, that the„comraon depreciation of the peo^h 
arises from the fact that everyone speaks evil freely, and_ 
without fear, of them, even when they govern, while of princes, 
men only speak with fear and deferenc<'.^ 

It is clear that Machiavelli’s political conceptions, as 
represented in the ‘ Discorsi,’ are related primarily to~”tlm 
tradition of the Italian City States, but it is signifleant th at he 
represents th(» same position as other media3val writ ers, that 
the foundation of a civilised political life is the supremacy 
of Law. 


Wo turn to Spain, where we find in Soto a wriU^r whose 
work was not indeed published till after the middle of the 
centiiry, but who seems to us to belong in character to its 
earlier part ; for he does not seem to be affected by the great 
political movements of the latter part of the century. Indeed, 
the work of Soto is in the main a careful restatement of some 
of the principles of St Thomas Aquinas, with occasional 
modifications, no doubt. 


^ Id. id. id. : “ Vedosi ancom nolle 
Hue elezioni a i Magistrati faro di lungo 
migliors elezione rho un Principe, no 
mai si persuader^ ad un populo oho 
sia bene tiraro alia dignity un uomo 
infame e di corrotti costumi, il cho 
fooilmente e per mille vie si persuade 
ad un Principe ; vedesi un populo 
oominoiore ad avore in orrore una 
cosa. e molti secoli stare in quella 
opinione ; il ohe non si vede in un 
prinoipe. . . . Il cbe non puo nascere 
da altro se non che sono migliori 
govemi quelli de’ popoli ohe quelli 


do’ Frincipi. . . . Se adunque si 
ragioner& d’un I’rincipe obligato alls 
Icggi, e d’un populo incatenato da 
quelle, si vedra piu virtu nel populo 
cho nel Principe ; se si ragioner& del 
uno e del altro sciolto, si vedra meno 
errori del ^populo che nel Prinoipe, e 
quelli minori e orrano maggiori 
romedi. . . . Ma I’opinione contra ai 
populi nasce perchd do’ popoli ciascun 
dice male senza paura, e liberamente 
ancora mentre che regnano ; de 
Principi si porla sempre oon mille 
paure e mille rispetti.” 
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We have already noticed Soto’s conception of Law in 
general ; we are now concerned with his conception of 
the prince. Kings, he says, do not derive their authority 
immediately or directly from God, except in some special 
cases, such as those, of Saul and David ; they are normally 
created by the people, and their authority is derived from the 
people. Such words as thos<5 of the Proverbs, “ By me kings 
reign,” only mean that God, as the source of Natural Law, 
has granted to mortal men that every Commonwealth has 
the right to govern its<df, and if reason, which is itself an 
inspiration (spiranien) of the Tiivino, demands it, to transfer 
its authoi-ity to anolluT.^ 

The authority of the king is, however, conceived by Soto 
as being very great. In a ])a38ag<^ d<ialing with the practice 
of soiling public offices, he is met with the contention that 
the king cannot do this, for he is merely “ dispensator oifi- 
ciorum ” ; ho emphatically disputes this, and says that the 
king is not merely a ” disjMmsator,” but, ho is the RespubUca, 
not a more vicar of the Rcspublica. like the Doge of Venice. 
The people, in TTlpian’s phrase, has c,onv(‘ycd to him all its 
authority and force, and neither he nor his heirs can be de- 
priA^ed of this, exc<‘i)t for manifest tyranny. Therefore, the 
kingdom is his, as t.h<^ house of a private citizen belongs to 
the cit/izen, and every jiowcr and right (Jus) of the Respublica 
belongs to him. Only, the Rcspublica was not made for him, 
but he for the Respublica, and he must therefore consider 
everytliing from the point of view of its good.* In another 

^ Soto, ‘ Do Justitia ot Jure,’ i. 1, 3 aurtorem, donatum mort.aIibu8 ost, ut 
(p. 9) : “ Uaud onim a U('o proximo, ot. unaquoque mspublica so ipsam regendi 
quod aiunt immediate rrouti Hunt, habeat arbitrium : ac subinde, ubi 
praeter Saulum ot Davidem oorumquo ratio, quod upiramon etiam est divini 
prosapiam, cui aceptrum ipee commisit, miminis, postvdaverit, in ahum suam 
Bed, ut habotur 1. quod placuit ff. do tranamittut potestatom, oujua legibus 
Conati. prim (‘ Digest,’ i. 4, 1), rogoa ac providcutiua gubernctur." 
prinoipea a populo oreati aunt, in quaa * Id., iii. 6, 4 (p. 273) : “ Attamen 
euum transiulit imperium ac potes- objootio haoc nisi fallor nullatenus 
tatem. . . ■ Unde verbum illud apud conclusionom nostram expugnat Bex 
aapientem ex Proverb : viii. aupra enim non tanquam dispensator, aed 
citatum, * Per me regea regunt, etc.* tanquam ipae oadom respublica rcpu* 
non aliter intelligendum eat quam tandua. Enim vero non eat eatimandus 
quod ab ipso, tanquam naturalia juris tanquam reipublicae vicariua, sicuti 
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passage Soto speaks of the power of the prince in maldng' 
la^ ; and says emphatically that ho is superior, not only 
to all individuals, but to the whole State. ^ 

It should be observed that with all his emphasis on the 
authority of the king, he is equally clear that he must use it 
for the good of the State, and if he uses it tyrannically he 
may be deposed. This is not merely an incidental judgment, 
but is carefully developed, with due qualifications, in another 
passage, where he discusses the question of tyrannicide. He 
makes a distinction, with which we are by this time familiar, 
between the tyrant by usurpation and the tyrant by practice. 
As to the first there is no doubt ; he may bo slain by anyone, 
for he is making war on the Commonwealth. The case of the 
second is more difficult, as he has a lawful right to the kingdom; 
he can therofon* only bo deprived of this by public judgment, 
but when this has been pronounced, anyone may be appointed 
to carry it out. If the Commonwealth has a superior, he should 
be requested to provide a remedy, but if there is none, the 
Commonwealth may take arms against the tyrant. It is 
noteworthy that he interprets the Decree of the Council of 
Constance concerning tyrannicide as referring to the action of 
a private person.® It is clear that, with all his reverence for 


Venetorum dux, qui ost a republics 
pendeoB, sed tanquam pleoissimam 
habeas potestatom reipublicae, eandoia 
Boilioet quaia ipsa habebat. Sic otiirn 
exptesBo faabet lex ilia, quod principi, 
fi. : de CoBstit. prim (‘Dig.’ i. 4, 1). 
Quod principi placuit, legis habet 
vigorem, utpote cum lego regia quae 
dfi imperio lata est, populus ei ot in 
eum omne suum imperium ot polus- 
tatem contulerit. Uac enim lege 
stque hao de causa non potest ilium 
iillo pacto dimovere, neque films jure 
hareditario regnandi expoliare, si illud 
aemel illi contulerit, nisi ubi aporta 
tyrannide regnum pessundaret. Et 
tune solo beneficio naturalis juris, 
quo vim vi repellere licet. Itaque 
regnum est suum, siout cujusque civis 
Bua est domus ; atque adeo quaeounque 
faoultas et jus reipublicae penes 


ipsum est ; licet non respublioa propter 
ipsum, sod ipse propter rempublicam 
sit institutus : et idoo omnia debet in 
publicum comraodum roforre.’’ 

* Id., iv. 4, 1 (p. 309) : " At hino sit, 
ut lib. i. Quest, vi. dicobamus, princi- 
pem potostate fungi forendarum legum ; 
quibus rempublicam coerceat. Fitque 
praeterea ut non solum singulis reipub- 
licae membris superior sit, verum et 
totius collectim corporis, caput, totique 
adeo sic ominens, ut totam eliam simul 
punire valeat. Quare neque per rem- 
publicam rex potest regni expoliari, 
nisi fuerit in tyrannidem oorruptus." 

• Id. id., V. 1, 3 (p. 400) : “ Primum 
de tyranno, an cuivis civium lioet eum 
privatim interficere. Apparet enim 
id esse, natura magistra, legitimum. 
Nam uniouique oonceditur jus de- 
fendendi eeee. De hoc D. Thom : ii. 
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the authority of the Jtixig, Soto holds that, as it is 
derived from the Community, he may justly be deprived 
of it by the Community if he uses it unjustly and 
tyrannically. 

Soto’s treatment of the relation of the king to the Law is 
rather different. He discusses this in detail in a chapter 
in which he asks whether all are subject to the Law, and points 
out the difficulty raised by the words of St Paul, “ Law is 
not made for the righteous man ” (1 Tim. i. 9), and by those 
of Ulpian, “ Princeps legibus solutus cst ” (Dig. I. iii. 31). 
We cannot here enter into his discussion of the first passage, 
but his observations on the second are important for our 
piu'X)Ose. The ]»Tince is subject to the directing force (vis 
directiva) of the Law, but is not subject to its coercive force ; 
this, ho says, is obvious, for he cannot apply force to himself ; 
the j)rince should not, however, think of this as a privilege, 
but rather as an unhappy circumstance, for subjects are both 
illuminated by the light of the Law and driven by its penalties ; 
the iirince lacks the second, for there is no one who can compel 
him or even dare to reprove him. And, therefore, the king 
should be tin' more caredul to listen to reason and the Divine 
voice, and to hearken to the laws which ho has made for others, 
and Soto cites the words of the Imperial Constitution, Digna 


Scut : Diet : U4. (j. u. Art. ii., ot 

ojtUB x.^e De Keginiinp Principis C. vi. 
optinio dissorii. Suinma autem dis- 
putatioiuH BM-undum quoridaiii ejus 
interpreter, at quo aliu8 doatorco, hoee 
OBt ; bifarium quompiam eontingit 
t'bBO tyraiiiium, videlicet, uut puteetatio 
acquisitiouG, uut sola administrationo 
quern juste adeptiis fuit. Atque in 
hoe socundo casu, communis consensus 
ert, nemini licore ipsum privatim 
interimerr. lit ratio est, quod quum 
jus habeat ad regnum, non est illo nisi 
per publicum judicium expoliauduin, 
ut 8. aiidiatur. Lata vero in euin 
sentontia, quisque potest institui exocu- 
tionis minister. 

Fraeterea dum particulariter civem 
quempiam aggreditur, ut vel ipsum 

VOL. VI. 


trucidet, vel sua rapiat, potest civis 
ille, vim vi repeUendo, eum interimere, 
dum tamen cunstantissimum sit, esse 
tyrannum. . . . Quare si respublica 
Buperiorem habet, ille adoundus est, 
ut remedio succurroat : sin vero, ilia 
potest in cum coarmsri. . . . Atque 
in hoc cosu intelligenda est sanctio 
Concilii CouBtantionsis, Sess : 16, 

ubi taiiquam haeresis coudemnatur 
ooium error qui affirmabant cuilibet 
licere tyrannum occidero. Si vero 
tyrannrido invasam, rcmpublicam ob- 
tinuit, neque unquam ipsa consensit, 
tuno quiaquo jua habot ipsum extin- 
guendi ; nam vim vi repellere licet ; et 
quamdiu illo rempublicam sic obtinet, 
perpetuum gorit in ipsam bellum.” 

B 
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VOX est majestatis regnantis, legibus aUigatnin se x^rincipem 
profiteri ” (Cod. I. xiv. 4).^ 

Soto then, on the one hand, ascribes to the prince a great 
authority ; he looks upon him as normally the source of Law, 
and as, technically, above it, though he is conscious of 
the danger of this conception ; but, on the other hand, he 
in5i.inta.inH very emphatically that it is from the Community 
that his authority is derived, and that if he abuses this 
authority he may be deposed. 

It is hardly necessary to point out that in England St 
Germans represents the tradition of Bracton and of Fortescue, 
that the authority of the king was limited by the Law, and 
that the Law was not made by him alone. It is obvious, from 
what we have said in an earlier chapter, that in the opinion of 
St Germans it was from the custom of the Community that 
the Law was originally derived, and that the only authority 
which could change these customs was that of Parliament, 
including, no doubt, the king, but also representing the whole 
community. The sixth foundation, as he says, of the law of 
England was to be found in the Statutes made by the king or 
his ancestors, by the Lords Spiritual and Temporal, and by 
the community of the whole kingdom. He knows no source 

*■ Id. id., 1, 6, 7 (p. 66) ; '* Bit ergo veruin etiam ejuB penia stimulantur, 
prima conclusio, uoiversi qui subditi duobus aubsidiis ad virtutem utuntur ; 
8unt poteetati, legibus subinde ipaiua ; princepa autem altero destitutua eat, 
quia vero et prinoeps quantum ad vim dum nullua eat qui ilium cogere posset, 
diieotivum subiicitur. . . . Huic autem aut reprehendere audeat ; immo vix 
aubiicimus aimilem ei tertiam : prin> ullua qui veritatem doceat. . . . 
oeps quantum ad vim coercivam non Quapropter rex quo eum Deus 
Bttbditur legi. Conclusio est aperta, liberiorem fecit, legumque coactioni 
quoniam ooactio ejusdem ad se ipsum longiua ezemptum, oo debet esse 
esse non potest ; non enim est intellectu ipae rationi vigilantius, divinoque 
posaibile, ut vim quispiam aibi ipse nutui audiens osso, ac subinde legibus 
inferat atque adeo se sua lege cogat. . . . quaa aliia ponit, ipse auscultare : ne in 
Quod autem sua principem lex non iUum Chriati improperium impingat, 
cogat, non inde venit quod ipso non * qui dicunt et non faciunt ’ . . . et 
egeat, sed quod lex nature sua nequeat. C. De Leg ; et Constit. 4. Aiunt 
At vero banc principes exemptionem imperatores ipsi ‘ digna vox est 
non inter privilegia ducere debent, majestatis regnantis, legibus alligatum 
immo est Ulis iniqua conditio. Subditi se principem profiteri.' ” (Cod. 1. 
enim qui non solum legis Itce ducuntur, xiv. 4.) 
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of English law except the Divine Law, the Law of Season, 
the general and particular customs of the country, and the 
Statutes of Parliament.^ To the observance of these laws 
the king is bound by the oath which he takes at his corona- 
tion, ‘ and it is by the customs embodied in Magna Carta 
that the person and property of the Englishman is legally 
protected.® 

There is, however, another English work of this time which 
deserves some notice. This is the ‘ Dialogue between Cardinal 
Pole and Thomas Lupset,’ written by Thomas Starkey, not 
later than 1538, for he died in that year.* The greater part 
of this work is indeed occupied with a description and dis- 
cussion of the social and economic conditions of England 
with which we cannot deal here, but from time to time there 
are important observations on the authority of law and of 
the Euler. 

Pole is represented as saying that originally “ man wandered 
abroad in the wild fields and woods, none otherwise than you 
see now the brute beasts to do” (page 52). At last certain 
wise men persuaded them to forsake this rude life and to build 
cities in which they might live. “Thereafter they devised 
certain ordinances and laws whereby they might be somewhat 
induced to follow a life convenient to their nature and dignity ” 
(page 52). 

The forms of government, Pole defines in the Aristotelian 
tradition, as that of one, a king or prince, or a few wise men, 
or that of the whole body and multitude of people, " and thus 
it was determined, judged, and appointed by wisdom and 
policy, that over, according to the nature of the people, so, 


* St Germans, ‘ Dialogue,' cap. x, 
(fol. 34) : “ Sextum Fundamontum 

legis Angliae stat in diversis slatutis 
per dominum Begem et progonitores 
auos, et dominos spirituales et 
temporales, et per communitatom 
totius regni in parliamento editis, 
ubi lex rationia, lex divina, consuetu- 
dines, maxima, sive alia fundamonta 
legis Angliae prius auffioere minime 
videbantur. Et ultra haec funda- 


menta legis Angliae alia me legisse non 
meminor." 

* Id. id., cap. vii. (fol. 22). 

* Id. id. id. (fol. 23). 

* Wo refer our readers for details 
about Thomas Starkey and his work 
to the edition published for the Early 
English Text Society in 1878. The 
work was never published before. 
We have modernist the spelling in 
o\u references. 
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by one of these poKtic manners, they should be governed, 
ordered, and ruled ” (page 63). He also repeats the Aristot- 
elian principle of the difference between a bad and a good 
government ; the good government is that which is directed 
to the wellbeing of the whole Community, while the evil 
government is that which is directed to the advantage of the 
Buler (pages 63, 64). 

So far there is nothing of much importance, but in the last 
paragraph of the third chapter Pole turns from the discussion 
of the economic and social evils of England to the “mis- 
orderings and ill-governance which we shall find in the order 
and rule of the state of our coimtry ” (page 99). And in the 
next chapter he begins the consideration of this subject by 
sa 3 dng “ that our country has been governed and ruled these 
many years under the state of Princes wliich by their royal 
power and princely authority have judged all things per- 
taining to the State of our Kealm to hang only upon their 
will and fantasy, insomuch that whatsoever they ever have 
conceived in their minds, they thought by-and-by to have 
it put in effect, without resistance to bo made by any private 
man and subject ; or else by-and-by they have said that 
men should diminish their princely authority. For what is a 
Prince (as it is commonly said) but he may do what he will. 
It is thought that all wholly hangs on his only arbitrament. 
This hath been thought, yea, and this is yet thought, to per- 
tain to the Majesty of a Prince — to moderate and rule all 
things according to his will and pleasure ; which is, without 
doubt, and ever hath been, the greatest destruction to this 
Realm, yea, and to all others, that ever hath come 
thereto 

For Master Lupset this is sure, and a Gospel word, that 
country cannot be long well governed nor maintained with 
good policy where all is ruled by the will of one, not chosen 
by election, but cometh to it by natural succession ; for 
seldom seen it is, that they which by succession come to 
kingdoms and realms, are worthy of such high authority ” 
(pages 100 and 101). 

Lupset is greatly alarmed, and warns Pole that many 
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people "will tliink that this sounds very like treason, for “ it 
is commonly said (and, I think, truly) a king is above his 
laws, no law binds him ” (page 101). 

The words attributed to Pole clearly express the opinion 
that the royal authority had tended to become absolute, 
and that a government of this kind was a great evil in England 
or any other country. It must be noticed, however, that 
Pole’s words here suggest that this might be different if the 
prince were elected instead of hereditary, and he develops 
the criticism of succession by inheritance. Lupset replies 
that experience had shown that hereditary succession was 
necessary to prevent civil war, and Pole admits that it was 
better to have it in England (pages 104-108). 

Pole returns to the subject in the Second Part, and again 
expresses his preference for an elective monarchy, but he 
now adds that even the prince thus elected “ should not 
rule and govern according to his own pleasure and liberty, 
but ever bo subject to the order of his laws ” (page 168). 

Ho turns, however, immediately to the question of the 
method of government if the prince succeeds by inheritance, 
“if we will that the heirs of the Prince shall ever succeed, 
whatsoever he bo, then to him must be joined a Council by 
common authority ; not such as he wills, but such as by the 
most part of the Parliament shall be judged to be wise and 
meet thereunto ” (page 169). 

He assumes the existence of the “ Great Parliament,” as 
ho calls it (page 169). It is not to meet continually, but to be 
called together for the election of the prince and for other 
matters “ concerning the coimnon state and policy,” and 
is to appoint a Council which should sit continually in London 
and represent the authority of Parliament, and “ should be 
ready to remedy all such causes, and repress seditions, and 
defend the liberty of the whole body of the people, at all 
such times as the king or his Council tended to anything 
hurtful and prejudicial to the same ” (page 169). This Council 
is to be wholly distinct from the ordinary Council of the king, 
and it is to be composed of four nobles, two bishops, four 
judges, and four citizens of London, and they should have 
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the authority of the whole Parliament when it was not 
meeting. The end and purpose of this Council is, “ to see 
that the king and his proper Council should do nothing against 
the ordinance of his Laws and good Policy, and should also 
have power to call the Great Parliament whensoever to them 
it should seem necessary for the reformation of the whole 
State of the ‘ Commynalty.’ By this Council, also, should 
pass all acts of Leagues, Confederations, Peace, and War. 
All the rest should be administered by the king and his 
Council ” (pages 169, 170). 

In another place Pole is represented as dogmatically re- 
pudiating the conception that the authority of Government, 
whether it is evil or good, is derived from God. Even as 
every particular man, when he followcth reason, is governed 
by God, and contrary, blinded with ignorances by his own 
vain opinion ; so whole nations, when they live together 
in civil order, instituted and governed by reasonable policy, 
are then governed by the Providence of God and be under 
His tuition. As, contrary, when they are without good order 
and politic rule, they are ruled by the violence of tyranny ; 
they are not governed by Ilis Providence, nor celestial ordin- 
ance, but as a mass governed by ‘ affectis,’ so they be tor- 
mented infinite ways, by the reason of such tyrannical powers ; 
so that of this you may see that it is not God that provideth 
tyrannies to rule over cities and towns, no more than it is 
He that ordaineth ill * affcctys ’ to overcome right reason ” 
(page 166). 

He again insists that the law must be supreme even over 
the prince, “ seeing also that Princes are commonly ruled 
by ‘ affectys ’ rather than by reason and order of justice, 
the laws which be sincere and pure reason must have chief 
authority. They must rule and govern the State, and not 
the Prince, after his own liberty and will ” (page 181). And 
he contends that, “ For this cause the most wise men, con- 
sidering the nature of Princes, yea, and the nature of man, 
as it is indeed, affirm a mixed state to be of all other the best 
and most convenient to conserve the whole out of tyranny ” 
(page 181). 
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It would no doubt be impossible to attach very much im- 
portance to a work which was not published till three cen- 
turies after it was written, if it were not that its judgments 
coincide, in a large measure, with those of other important 
writers of the time. It is clear that Pole, as represented by 
Starkey, absolutely refuses to acknowledge that the prince 
has any absolute authority derived from God ; ho maintains 
emphatically that the prince is not above the Law but under 
it, and he conceives of the best government as being 
mixed or constitutional, and as representing the authority 
of the whole community. 


We must finally consider, and carefully, what was the 
position of that great Frenchman, John Ca lvin, who exercised 
so immense an influence not only in France but throughout 
Europe. It appears to us that there has been some misunder- 
standing about this, and we must therefore examine it with 
some care. 

Calvin has not, either in the ‘ Institutio ’ or elsewhere, set 
out any complete system of political thopghj^ but he states 
with care some important principles both of a general and a 
particular kind, llis treatment of ])olitics in the ‘ Institutio ’ 
was, at least in part, intended as a defence of the Reformers 
against the charge that they held doctrines which were sub- 
versive of all political and civil order. Indeed, he says this 
explicitly in the Preface to the ‘ Institutio ’ addressed to 
Francis I. in 1530,^ and it seems to us that his treatment of 
political authority was largely determined by the need to 
repudiate those who did hold such subversive views, that is, 
especially, some Anabaptists.* This is why Calvin so em- 


’ Calvin, * Institutio Christianae 
Beligionis,’ Frefaco : " Ne quis haec 

injuria nos quon existiinet : ipse 
nobis testis esse poles rex nobilissiine, 
quum mendacibuB oalumniis quotidie 
apud te traducatur, quod non aliorsum 
spectet nisi ut regibus sua sceptra e 
manibuB extorqueat, trubunalia, judJ* 
riaque omnia precipitet, subvertat 
ordines omnes et politias, et quietem 


populi per turbot, leges omnes abroget, 
dominia et poasessioiies dissipet, omnia 
denique sursum deoreum volvat." 

• Id. id., iv. 20, 1 (p. 649) : “ HU 
enim, quum in evangelio promitti 
libertatem audiunt, quae ntillum inter 
homines regom, nuUumque magiB- 
tratum agnoscat, sed in Christum 
unum intueatur: nullum libertatis 
suae fruotum espere se posse putant. 
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phatioally and rei)eatedlj.Ja!ys down, tlie p r in c iple jD(f.J:he 
Qivine source and nature of political anthoiity, and the 
religions obligation of obedience to it. In one passage of the 
‘ Institutio ’ he shows that the function of the magistrate 
is not only approved by God, but that the Scriptures speak 
of this authority in the strongest terms. The magistrates 
are even called “ gods,” and this not without significance, 
for they have received their authority from God, they are 
endowed with the authority of God, they bear the person of 
God, for they act in His place. This is what St Paul meant 
when he called the Power the Ordinance of God, and said 
that there was no Power which was not ordained by God.^ 

We may compare this with a passage in one of his homilies 
on the First Book of Samuel, in which, like Gregory the Great, 
he treats the conduct of David in refusing to lift his hand 
against the Lord’s Anointed as an example to Christian men, 
and argues, like Gregory, that we must obey the rulers, even 
when they abuse their authority, and that we must render 
honour to the king or prince, even when he unjustly imposes 
tributes and taxes upon his subjects, or otherwise gravely 
oppresses them.** 


quamdiu aliquam supra ae oniinero 
potOBtateiu vidont. Itaque nihil foie 
salvum existiznant, nisi totus in 
novam faciom orbis rofoimelur : abi 
nec judicia eint, nec leges, uur magis- 
tratuB, et si quid simile est, quod 
ofEcere suae hbortati opinantur. At 
veto qui inter corpus ot aiumatn, inter 
presentein hanc fluxamque vitarn, et 
futuram illam aetonamquo discernere 
noverit, nequo dilUcilc iritolliget 
spirituale Chiisti regnum et civilem 
ordinationem res obbo plurimum 
sepositas.” 

> Id. id., iv. 20-4 (p. 650) : “ Magis- 
tratuum functionem non modo sibi 
probari, acceptaque esse testatus est 
Dominus, sed honorificentissimis in- 
super elogiis ejuB dignitatem prose- 
quutuB, mirifice nobis commendat. 
Ut pauca oommemorem : Quod Dii 
nuncupantur, quicunque magistratum 


gorunt, nec in oa appellationo levs in- 
esse monument uin quis putot, Ea 
onim signilii’atur mandatum a Doo 
habere, diviiia aiii'tonlate praeditos 
esse, ac omnino Dei personam sustinero, 
cujuH vires, quodammodo agunt. . . . 
Quod et I’aulus ayKrto dorel, dum 
prufoclurab inter Dci dona enuinetal .... 
Nam et potostalom Dei ordinationem 
esse tradit : iioc pot estates osso ullas, 
nisi a Deo ordiiiatns. Ipsos aulem 
principes ministros esso Dci, bene 
agentibus in laudoin, maliH ad iram 
ullores.” 

* Id., ‘ Homilies on 1 iSamuel,' 
xxiv. 7, 8 (p. 483) : “ Nos igitur dobitos 
faoi.eros tribuore disramus iis qui bus 
Duus pecjliarem quandam notiim 
dedit. quum eos ad rerum gubernacula 
sodere voliiit, ot justitiain administrare ; 
quisquis enim, ut ait Paulus, dignitati 
superiori resistit. Duo ipsi resistit 
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This is not, however, all that Calvin said. In another 
place in the Institutio ’ he warns subjects that they must, 
not meddle in public matters ; but then he adds that while, 
they must not interfere with the function of the magistrate, 
nor tumultuously raise their hands against him, if there is 
something in the public order which should be corrected, 
they should bring this to the knowledge of the magistrate 
whose hands are free to deal with the matter.^ Here, it 
is evident, is another mode of conceiving the position of 
the king or prince ; private persons, indeed, may not resist, 
may not interfere in public matters, but there are others, 
public persons or officers, to whom this does not apply. 
The truth is that Calvin makes a sharp distinction between 
the position of private persons and that of those who held 
a public and constitutional office in the State. In an earlier 
passage in the ‘ Institutio ’ he had said that it would be 
idle for private persons to dispute about the best form of 
the State, for they have no riglit even to deliberate about 
any public matter, * but it should be observed that it is 
“ private ’’ persons of whom he speaks. We must therefore 
boar this in mind when we turn to the well-known passage 
in whicli Calvin speaks of the possibility of a constitutional 


. . . (p. 487.) Quo exoinpio (i.e., that 
of David) docomur, mugiHlratibu!’ ot 
primarioe dignitaliu viris ot ad roruio 
guboinacula sedcatibua Buum oilicium 
non faciciitibiis, Bed auctoritato abu- 
tuulibua, niiiilominuB obtcuporan- 
dum. . . . Exempli gratia, si quis 
rex aut princeps subdilos tributis ot 
voctigahbus iiijuslo pruinat, et aliis 
gravioiibus orroribus gravitor locdat, 
dignilas tamoii et {lotustas ilia eeinpor 
ost honoi'o afliciendn. QuaiMobrotD 
ad Doum rospicioudum norimua, qnuTn 
tanta inter homiuos violentia passini 
regnot, tantoquo odio nos otiam ultro 
pesrsequatur, ut patientia nostra Inesa, 
nos ad ordinem, a Deo proscriptum, 
turbandum impellat.” 

* Id., ‘ Institutio,’ iv. 20, 23 (p. 
£68): “Sed bac praeteiea obedientia, 


raoderationcra comprebendo, quam Bibi 
in publico iiupt'rare dobont privati 
boniincs, no se ultra admiscoant 
publicis negocus, aut temere irrumpant 
in partes magistratus, ao no quid 
omuiuo publico inoliantur. Si quid in 
publica ordiuatione corrigi intorerit, 
non tumult uentur ipsi, nee admoveant 
opori inunus, quas illis omnibus ligatas 
esso in hao parte decot ; sed 
ad inagist rui IIS cognitioiiem doferant, 
cujus unius hie soluta est inanus." 

* Id. id.. IV. 20-8 (p. 051) : “ Et 

Bane valdo utiosum csset, quis potisai- 
mus .sit pohthie, in oo quo vivunt loco, 
futurus status, a privalis hominibus 
disputari ; quibus de constituenda re 
aliqua publica doliborare non licet,” 

Cf. ‘ Horn, on 1 Samuel,’ xxiv. and 
‘Comm, on 'Romans,' xih. 
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, method by ■which the unj'ast ruler might be restrained. He 
had) in this passage, been saying that if men are cruelly 
treated, plundered, or neglected by their prince, they must 
consider that God is no doubt visiting their sins with punish- 
ment, and that they can only look to God, in whose hand 
are the hearts of kings ; while God has sometimes raised up 
deliverers for the oppressed, they must not imagine that they 
are entrusted with God’s vengeance, they can but suffer and 
obey.^ There is then, however, a sudden turn ; in saying 
this, he is speaking always of private persons. If there are 
magistrates of the people who have been created to restrain 
the arbitrary will of kings, such as were formerly the Ephors 
in Sparta, or the Tribunes of the People in Eome, or the 
Demarchs in Athens, or in modern times perhai)8 the three 
Estates in their Assemblies, these, he asserts, may legitimately 
intervene to restrain the license of kings ; indeed, he maintains 
that if they should connive at the violence of the kings, they 
are guilty of treachery, for they betray the liberty of the people 
of whom they are, by God’s ordinance, the guardians.^ 

It is quite evident that while Calvin repudiates in the 
strongest terms all revolutionary and unconstitutional move- 
ments against the existing political authority, his words have 
no reference to the propriety of constitutional restraints on 
the ruler. We can, therefore, now take account of some 
observations which he makes upon the proper functions of 
government and its various forms. 

^He refuses to determine which is the absolutely best form 


^ Id. id., iv. 20, 61 (p. 561) : “ Neque 
enim si ultio domini est efirenai/so 
dominationin coireclio, idoo protinus 
demandatam nobis arbitremur : quibus 
nullum aUud quam parendi et pationdi, 
datum est mandatum." 

• Id. id., iv. 20, 51 (p. 661) : " Do 
privatis hominibus semper loquor. Nam 
si qui nunc sint populares magistratus 
ad moderandum Regum libidinein 
oonstituti (quedes olim erant, qui 
Lacedemoniis regibus oppositi erant, 
Ephori ; aut Romanis Consulibus, 
Tribuni plebis ; aut Atheniensium 


Senatui, Demarchi : ot qua etiam 
forte potestate, ut nunc res habent, 
funguntur in singulis regnis tree 
ordines (quum primarios conventus 
peragunt), adeo illos ferocienti Regum 
licentiae, pro officio, intercedere non 
veto, ut si Regibus impotenter grassanti. 
bus, et humili plebeculae insultantibus 
conniveant, eorum dissimulationem 
nefaria perfidia non carero affirmem ; 
quia populi libertatem (cujus se, Dei 
ordinatione tutores positos norunt) 
fiaudulenter piodunt.'* 
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of govermnent ; the monarchy is liable to turn into a tyranny, 
the aristocracy into a faction, the democracy to become 
seditious, but he admits that he would himself prefer either an 
aristocracy or a government combining the elements of aristoc- 
racy with those of the constitutional commonwealth (poUtia). 
Experience had shown that this was the best, and it was also 
the government which God Himself had instituted among 
the Israelites. That seemed to Calvin the happiest form of 
government, where liberty was moderated, and which tended 
to continuance. The magistrates of such a State ought to be 
diligent to see that its liberty was not violated or diminished.^ 
From the discussion of the best form of Government he turns 
to the nature of the law of the State. He begins by laying 
down the general principle that without laws there can be 
no magistrates, as without magistrates there are no laws. 
He repudiates with great energy the notion that the political 
laws of Moses were binding upon the State ; the moral law, 
however, which is the true and eternal law of justice, is binding 
upon men of all pla<‘es and times who desire to order their 
life by the will of God, for it is His eternal and immutable 
will that men should worship Him and love each other. 
Subject to this, every nation is at liberty to establish laws 
for itself, as it finds best ; they may vary in form, but they 
must have the same principle (ratio).* 


‘ Id. id., iv. 20, 8 (p. 552) : Equi- 
dem si in ee conuideraniur tros illae, 
quas ponunt pbilosuphi regiminis tor- 
inae, minima negavenm vol aristo 
cratiam, vol teiuperatain ox ipsa et 
politia Btatum aliis omnibus longs 
excellere. Id cum exporimoiito ipso 
semper fuit comprobatum : turn suo 
quuque auctoritato Dominus con- 
firmavit, quum aristocratiam politiao 
vicinam apud luraslitas instituit, quum 
optima constitutions eos liabsrs vsllot, 
doneo imaginem Christi producerst 
in Davids. Atque ut libontor fateor, 
nullum OBss gubsrnationis gonus isto 
beatiuB, ubi libertas ad earn quaro docst 
moderationsm est composita, et ad 
diutumitatem vitae const ituta : sio 


ot boatissimoB consso, quibus hoc 
conditiono frui Ik'st ; otsi in ea con- 
Borvunda, retinsiidaque strenue ac 
constant or laborant, eos nihil ab 
oilicio alionum foooro conoedo. Quin 
etiam hue summa diligentia intonti 
magistratus osso ilobout, ne qua in 
parts libcrtatom, cujus praosides sunt 
coiiBlituti, minui nodum violari 
patiantur. Si in so sunt eagniores et 
parum ROlliciti, porfidi sunt in officio, 
et patriae suae proditorca.” 

* Id.id.,iv. 20, 14 (p. 555) : “ Proxi- 
mao sunt magistral ui in politiis leges, 
validissimi rerum publicarum nervi . . . 
sine qmbuB consistore noquit magis- 
tratus, quemadmodum nec ipsae rursum 
aino magiEftratu quicquam vigoris 
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This, Calvin says, will be clear, if we will distinguish between 
law and equity (aequitas), upon which law depends. Equity, 
because it is natural, must be the same among all men ; the 
constitutions (i.e., positive laws), because they depend upon 
circumstances, may well differ, as long as they look to the 
same end of equity. The moral law of God is nothing else 
than the testimony of natural law, and the whole principle 
of equity, which is the rule and end of all law, is contained 
in it. Laws which are directed to this end are not to be 
condemned by us, even though they differ from the Jewish 
Law, and from each other. ^ 

It is clear that substantially Calvin was restating the 
principles of St Thomas Aquinas, and other great mediaeval 
political writers, both with regard to the nature of positive 
law, and its relation to reason, the moral law, and the 
natural law, and also with regard to the nature and limitations 
of the authority of the prince. It is evident that, like St 

hnbent. Froiude nihil diri veriua * Id. id., iv. 20, 16 (p. 656) : “ Id 
poterat, quam mutum eatio mugib- quod dixi planum ilot, bi in legibus 

tratum legem; magistratum, legem omnibus duo haec (ut defpl) iiituemur, 

esse vivam. , . , Sunt enim qui recto legiBconBtitutiononi,otequilatom, cujiiB 

Qompositam esse rempublicam negant, ratioue conBtitutio ipsa fundata est 

quae noglectis Moj’so politicis, com- ac nititur. Equitas quia naturalia est, 

munibuB gentium logibub rogitur. Quae non nisi una omnium OHse potest, ideo 

aententia quam poriculosa sit ot tur- et legibus omnibus, pro negocii goncro, 

bulenta, viderint alii ; mihi falsam esse eadem proposita osso debet ; Con- 

ac stolidam domonstratum satis orit . . . atitutiones, quia circumstantias aliquas 

15. Lex itaque moralie (ut indo primum habent, a quibus pro parte pendeant, 

incipiam), quum duobua t'apitibus modo in eundem equitatia acopum, 

oontineatur quorum alt erum pura Deum omnes paritor intendant, diversas ease 

fide et pietato colero, altorum sincere nihil obest. Jam, cum Doi legem, 

homines dilectiono complect i, bim- quam moralem vocamua, constet non 

plioiter jubet, vora est eternaque aliud esse quam naturalia logis testi- 

justitiae regiula gentium omnium ac monium, et eius consciontioo, quae 

temporum hominibus praescripta, qui hominum animis a Deo insculpta oat : 

ad Dei voluntatem vitam auam com- tota hujua, do qua nunc loquimur, 

ponere volunt. Siquidem haec aeterna equitatis ratio in ipaa pruobcripta oat. 

eat et immutabilia eiua voluntaa, ut a Proinde, aola quoque ipaa legum 

nobis ipse quidom omnibus colatur. omnium et soopus ot rogula ot terminus 

noB vero mutuo inter nos diligamus. ... sit opiirtet. Ad earn regulam quae- 

Quod si verum eat liberl as corte singulis cunquo formatae sunt legos, quae in 

gentibus relicta est coudendi quas aibi eum scopum diroctae, quae oo termino 

conducere providerint leges: quae limitatae : non est cur a nobis im. 

tamen ad perpetuam illam charitatis probentur, utcunque vel a lege Judaica 

regulam exigantur, ut forma quidem vel inter se ipsae ^ias difCerant.” 

varient, rationem habent oandem." 
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Thomas, his own preference was for a mixed or constitutional 
government.^ 

We may finally ask whether Calvin’s opinions or advice on 
the actual events of his time throw any further light upon 
his conception of government. It would seem that so far 
as they go, they correspond very closely with the principles 
which we have just set out. Calvin lived through the period 
when the Protestant Princes of Germany, reluctantly in some 
cases, took up arms against the authority of the Emperor, 
Charles V., and his letters show that he found no reason to 
eritieise their action ; indeed, in a letter to Farel of 1539, 
he seems formally to approve.^ 

This contrasts with the tone of some letters of 1560, which 
seem to refer to the conspiracy of Amboise, in France. To 
Bullinger he .says that ho had acted rightly in repudiating 
the charge of responsibility for the tumults in Franco. He 
(Calvin) had knowTi of the deliberations about this matter 
eight months before, and had interposed his authority to 
prevent them going any further. ^ And to another corre- 
spondent he says that he had from the beginning anticipated 
what would happen, but ln‘, had been unable to restrain them 
(the conspirators). Formerly, they had allowed themselves 
to be governed by his a<lvicc, but when they saw that their 
design was displeasing to him they had deceived him. He 
never approved of the enterprise, for in his judgment they 
were attempting more than God permitted.* 


* Cf. vol. V. pp. 94-97. 

• Calvin, ‘ Kpistolao ' (ed. 1575, 

p. 18). (April 1639): " Foodus 

Gormanicum nihil habot quod debeat 
piorum poctus oSondere. Cur uuini, 
quaeso, quas dodit ois Uominus vireu, 
non coujungant ad communom £van- 
gelii defenaionem.” 

Cf. id., page 6. 

• Id. id., p. 229 (May 1660) : “ Quod 
Oallic'i tumultua a nobis depelloro non 
dubitasti, tute id poteraa. Quuni ante 
octo menses agitari consilia baeo 
inciperent, meam auctoritatem inter- 
poeui ne longius progredi tentarent.” 

* ld.id.,p. 230 (June 1560) : " Oollis 


iufeliciler cecisso inconsideratum suum 
ardorem, ad vob perlatum esse non 
dubito. Ab initio vaticinatua sum 
quod arcidit, sed neacio quo fascini 
gonoro sic cuplao orant multorum 
mentos, ut frustra impetum illorum 
aodare rouatus sim. Antea meis cun- 
siliis bo regi passi fuerant : sed quum in- 
tolligerent totam banc actionem mihi 
non placero, nullum putarunt esse melius 
compendium quam si me fallurent, . . . 
Sicut autem oarum expeditio nunquam 
mihi probata fuit , quia plus meo judioio 
tontabaut quam £ous permitteret, ita 
consilio destituti, lem non legitimaxn 
stulte et pueribter aggressi sunt.” 
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The difference between this and Galvin’s judgment on the 
action of the German Princes serves to illustrate his theory. 
And our judgment is confirmed by that important letter to 
Oohgny, of 1861, which Professor Allen has cited in his learned 
work, for, while Calvin condemns forcible resistance to per- 
secution by the reformed party in Prance, he admits that 
such action would be lawful if it were taken by the Princes 
of the Blood and the Parlement.* 


We have then, we hope, said enough in this chapter to 
make it clear that by some of the most important writers of 
the earlier part of the sixteenth century, not in one coimtry 
only, but in all the great countries of Western Europe, the 
mediaeval principle of the limitation of the authority of the 
ruler, Emperor, King, or Prince, was firmly and intelligently 
maintained. 

We have also pointed out that this coincides both with 
the general evidence of constitutional practice and principles. 
In the last section of this chapter, however, in discussing 
the position of Calvin, we have referred to the question of 
the Divine authority of the ruler, and while we are clear 
that Calvin’s own interpretation of this was not in any 
way inconsistent with the principle of the constitutional 
limitation of that authority, we must now turn to the con- 
sideration of the reappearance in the sixteenth century of 
the theory that the Divine authority of the ruler was un- 
qualified and unlimited. 


* Calvin, ‘ Lettres Francaisos.’ ed. 
Julea Bonnet, vol. ii. p. 382 : “ Cost 
quo sept on buit mois auporaveut 
(t.e., before the attempt at Amboiao), 
quelqu’un ayant charge de quelque 
nombre de gens, me demands conseil 
s’il ne seroit pas licite de resister & la 
tyrannie dont les enfans de Uieu 
estoyent pour lore opprim6z, et quels 
moyens il y auroit. ... Je respond! 
simplement A telles objections, que 
s’il s’espandoit une seule goutte de 
sang, les rivieres en dScoulloroyent 
par toute I’Euiope. Ainsi qu’il 


valoit mieuz que nous perUsions 
tous cent fois, que d’estre cause que 
lo nom de Chrestiontd et I’Evangile 
fust expose a tel opprobra. Bien lui 
accorday-je que si les princes du sang 
requerroyent d’estro maintenus en leur 
droit pour lo bien commun, et que lea 
cours de Parlemont se joignissent k 
leur querelle, qu’il seroit licite a tous 
bons subjects de leur prSter mainforte.” 

Cf. J. W. Allen, ‘ History of Political 
Thought in the Sixteenth Century,’ 
p. 69. 



271 


CHAPTER IV. 

THE THEORY OF THE DIVINE RIGHT. 

We have in the first volume of this work endeavoured to 
trace the appearance in Western thought of the conception 
that the Euler was in such a sense representative of God 
that he could in no circumstances be resisted, however oppres- 
sive and tyrannical he might be. W'e have pointed out that 
while there may be some tendency towards this in earlier 
Christian writers, it was St Gregory the Great who first 
definitely formulated and enunciated this doctrine. We 
have ventured to suggest, and we still think it is true, that 
this conception was substantially alien to Western thought, 
and that it was an orientalism which was derived from an 
interpretation of some parts of the Old Testament.^ We 
have also pointed out that this must be quite clearly dis- 
tinguished from the conception of St Paul, that political 
authority is derived from God, because it exists for the main- 
tenance of justice.* 

We have also pointed out that while the conception of 8t 
Paul became the normal doctrine of mediaeval civilisation, the 
doctrine of St Gregory the Great had no real place in the 
political ideas of the Middle Ages, not only because, as the 
cynic might say, the recurrent conflicts between the ecclesi- 
astical and secular powers made such a doctrine inconvenient, 
but much more because it was completely incompatible with 
the fundamental principle of the Middle Ages, that human 
society was governed by law, which was the expression of 
justice, and not by the arbitrary will of any ruler. There 

^ Cf. vol. i. chap. IS. ' * Cf. vol. i. p. 90. 
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were indeed a few writers, sucli as especially Gregory of 
Oatino in the twelfth century, who reafiOrmod the view of 
St Gregory the Great, but they were insignificant in number 
and in authority. In the first and second parts of this volume 
we have cited the interesting but isolated restatements of 
St Gregory the Great, by Wycliffe in the fourteenth century 
and by the Cortes of Olmedo and by iffineas Sylvius (Pope 
Pius II.) in the fifteenth century. 

It was not till the sixteenth century that, as far as we can 
see, this conception came to have any importance. How 
far, indeed, it had any real importance even then we shall 
have to consider, but we have first to endeavour to trace the 
appearance and development of the conception, and to discuss 
BO far as possible what we are to understand by it. 

As far as we have been able to discover, the first wTiter of 
the sixteenth century of whom we can saj' that he, at one time, 
held and affirmed the conception that the temporal ruler was 
in such a sense representative of God that under no cir- 
cumstances he could be resisted, was Luther. For there 
can be no doubt that this w’as his conviction till about 1530. 
We have, in spite of our best efforts, been quite unable to 
discover how Luther came to entertain so eccentric 
an opinion, whether directly from the tradition of Gregory 
the Great or from some other unknown intiuence. It is 
no doubt obvious that he endeavoured to find sufficient 
authority for it in the well-known words of St Paul in Eomans 
xiii. and of St Peter in his first Epistle (iii. 13, 14), and like 
St Gregory the Great he was also clearly influenced by the 
conception of the king, the Lord’s Anointed, as represented 
especially in the stories of the relation of David to Saul in 
1 Samuel 

It is, however, difficult to imagine that these alone would 
have induced him to adopt an attitude so extreme, and 
which was so contiaiy, as we haye seen, to the geneiat 
tendency of thought in Germany and in Western Europe 
not only in the Middle Ages, but in the fifteenth century ’ 

We would begin ,by pointing out that it appears evident 
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that Lather was not a systematic political thinker, that 
indeed he can hardly be described as a x>olitical thinker at all. 
There are, however, some general conceptions expressed in 
his writings which it may be well to notice, for they may 
serve at least to indicate some of the presnppositionB with 
which he approached political questions. 

In his treatise, ‘ Von Weltlicher Obrigkeit,' after citing St 
Paul’s words, “ The powers that be are ordained of Gnd ” 
and the parallel words in the first Epistle of Peter, he discusses 
the apparent conflict between the Old Testament and the 
Sermon on the Mount, with regard to the use of force to 
maintain justice. Ho contends that the coercive authority of 
society is required because men are not all true Christians ; 
if they were, there would be no need of kings and princes, of 
law or of the sword.^ If it is then asked why the Christian 
man should be obedient to the coercive authority, the answer 
is, that while the true Christian does not need this for himself, 
he must obey it for the sake of his neighbours.* 

The same conception is expressed in different terms in 
Luther’s tract, written in July 1525, in defence of the harsh 
and violent terms which he had used against the peasants, 
in May of the same year. There are, ho says, two kingdoms : 
the one is the kingdom of God ; the other, the kingdom of the 
world. The kingdom of God is a kingdom of grace and mercy, 
the kingdom of the world is a kingdom of wrath, of punishment, 
and of judgment, to coerce the wicked and to defend the 
godly, and therefore it has the sword ; the prince represents 
the wrath and the rod of God.® 


^ liUthoT 'Works, vol. xi., 'Von 
Weltlicher Obrigkoit,’ p. 247 : “ Und 
wezm alle welt rechte Christen, das ist 
rectgloubigea wereu, eo were keyn 
Fsret, Ktlnig, Heir, Schwerd, noch 
Recht noth Oder nUtzo." 

* Id. id., p. 263 : *' Anttwortt ; 

itzt hab ichs gesagl, das ddo Chi'isten 

unter einander und hey swh uud 

Bich Halbs keyns Ro<*hfen uiid Sebwerds 
dUrrtfan, rionn oa ist ylu» keyn ikutli 
noch nbtz. • abar were eyu roohtor 
Christen £rden, nicht ybat eelbet 

VOL. VI. 


sondern seynen nehisten lebt und 
dienot, bbo thut er von sxt seyns 
geystes auch das, des er nicht bodarfE, 
sondem das seynen nehisten niitz und 
noth ist." 


* Id. id., vol. xviii. : " Eia send- 
brief von der harlen BUchlein widder 
Bauenv,” p. 389. 

ist Gottis Reich, diis auder ist der 
woljt Reich leC 

Reich der gnmU-o \hm.I l».»rinliort.EielMit., 
und nicht ejn KokI. des Zorns odder 

S 
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The same principles are again set out by Luther in a Treatise 
written in 1626, on the position of soldiers and their relation 
to the Christian religion. This, he says, is the conclusion of 
the whole matter : the office of the sword is lawful and a 
godly and useful ordinance. For God has established two 
governments in the world, the one is spiritual, the other is the 
worldly government of the sword, which has been set up, that 
those who will not live religiously and justly, and in obedience 
to the word of God, may be compelled to be rebgious and just 
in this world. God is the Founder and Lord of both forms 
of righteousness, both of the Spiritual and of the Temporal ; 
they are not merely human ordinances, nor are they founded 
merely upon human power, but they are Uivine.^ 

It is the same conception of the two kingdoms which is 
expressed in the Tract which Luther wrote, apparently in 
April 1525, in answer to the demands of the Suabiau peasants, 
when he deals with the question of serfdom. They wished, 
he says, to make all men equal, but this would bo to try to 
convert the spiritual kingdom of Christ into a visible and 
earthly kingdom, which w^as impossible. For the earthly 
kingdom could not exist without inequality ; some must 
be free, others in bondage, some, lords and some, subjects.* 


Straile. . . . Abor das welltlicb Beicb 
ist eyn Roich des zorna und ernsts, 
denn daselbst i(>t oytel straUen, woren, 
richten und urteylon, zu zwingen 
die bOson und zu schiitznn die froinou, 
darumb hat es such, und hirot das 
Sohwerd. und ein Fuist odder Horr 
heyst Qotts zorn odder Uott's ruto 
ynn die Schrift." 

* Id., Works, vol. xix. : “ Ob Kriegs 
Leute auch in seligotn Stande sein 
kOnnen," p. 29. 

“ Denn das ist summa summorum 
davoD : Das amt dos Suhwerds ist 
an yhm selber recht, und cine Gottliclie 
nutzliohe ordnunge. . . . Denn or bat 
zweierley Regiment unter den menschen 
aufEgoricht. Eins geistlich . . . das 
ander ist ein weltlich Regiment durch’s 
Sohwerd, auU das diejenigen so 


durch’s wort, nirht woilon frum und 
gerocht werden zum cwigen Leben, 
donnoch durch solcb wcltlich Regiment 
gedrungen werden, frum und gerocht 
zu sem fur dur AVclt. . . . Also ist Uott 
selbor, uller bnydun gorochtickeit, 
beide goi'sthohor und loibliohcr, StiStar, 
Herr, Meister, Foddoror luid Bolohner. 
Und ist keine mensclihcho ordnung 
odder gowalt drinnen, sender eytel 
Gottlieb dmg.” 

* Id., Works, vol. xviii. : “ Erman- 
iiung zum Friodon, auf die zwdlf 
Artikel der Bauerschaft in Schwaben,** 
p. 326. 

“ Es wilt dis'^or artickel alle menschen 
gleich marhen, und aus dom geistUoben 
Reich Clinsts oyn woltlich eusserlich 
Reich machen, wilclis unmuglioh ist. 

Denn welltlich Reich kann nioht 
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It seems to us clear that while Lather’s words have a 
character of their own, he was, in principle, so far simply 
restating the Stoic and Patristic doctrine, that the coercive 
authority of the Political Society is a consequence of sin, that 
it is made necessary by the moral infirmity and defect of 
human nature. It is a consequence of sin, but also, as in the 
Patristic tradition, a Divine remedy for sin, created by God, 
and deriving its authority from Him. And we should con- 
jecture that Luther’s development of this, into the conception 
of the two kingdoms, is probably derived, ultimately, from St 
Augustine, and especially from th(‘, ‘ De Civitate Dei,’ although 
we have not actually observed any direct reference to this. 

The Political Order, then, is the result of human sin, and is 
appropriate to the sinful nature of man, but it is a Divine 
institution, and its authority is a Divine Authority. 

So far, we have nothing, or little more, than the 
traditional conceptions of the 3Iiddle Ages. We can now 
approach Luther’s interpretation of the conception of the 
Divine origin of political authority as meaning that the 
Temporal Ituler must always be obeyed, except in spiritual 
matters, as holding the authority of God. 

The first reference we have found to the subject of the 
necessity of implicit obedience to the Supreme Euler, is in a 
letter written by Luther to the Elector Frederic of Saxony 
in 1622, after the decision of the Diet of Worms. Luther 
proposes to return to Wittenberg, but he urges upon the 
Elector that he must not resist any action taken by the Em- 
peror, or attempt to defend Luther ; the only thing he suggests 
that the Elector might do was to “ leave the gates open,” 
so that Luther might, if necessary, escape.^ The impression 


Btchon, wo nicht uiigloychhoit ist yan 
Fersonon, dasa ettliL-ho iroy, otthcho 
gofangen, ettlichc.' Herron, ot thebe 
Untorthan.’’ 

1 Luther, ‘ Briofo,’ &o. Ed. Do 
Wotte, vol. ii. p. 140. 

We desire to aeknowlodge our very 
great obligations to the admirable 
Essay of I'rofessor K. Muller, entitled 
“ Luther’s Ailsserungen fiber das Roclit 


dt'B Widcrstands,” published in the 
Transoclions of the Uavariaii Academy 
for 1916. 

Without this most careful collection 
and comment upon tho many references 
to tho subject which are to be found 
in Luther’s works and correspondence, 
wo should have had tho greatest diffi- 
culty in dealing with tlwm. 
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whloli this leaves is confirmed by the more formal Bedenken ” 
or opinion, written by Luther in 1B23, in which he very clearly 
condemns all forcible resistance to the Emperor.^ 

It is the same principle which is expressed in a letter of 
1526 to the Count of Mausfeld, in answer to a question, 
whether it would be lawful for the Eefonned princes to form 
a league and defend themselves against the Emperor. Luther 
answers unequivocally that this would be absolutely wrong, for 
God requires men to honour the supreme authority, whether 
it is good or bad.^ 

For the full development of this conception we must, 
however, turn to his pamphlets or tracts. We have already 
cited some important passages from the tract, ‘Von Weltlicher 
Obrigkeit,’ and we should observe that this tract not only 
asserts the Divine origin of the Temporal Power, but also says 
very emphatically that no prince may fight against his king 
or emperor or his feudal lord, for the Supreme Lord must 
not be resisted by force but only by confession of the 
truth.® 

It was, however, in the tracts dealing with the Eising of the 
Peasants that Luther developed this theory most completely. 
In the first of these, written in April 1525, Luther said that the 
peasants in Suabia claimed to be defending their religion and 
to be Christian men, but he replied that they were taking 
God’s name in vain. St Paul had bidden every man to be 
subject to the authority (Oberkeit), the man who resists 
God’s Ordinance will bo damned. They may say that the 
authority was wicked and intolerable, that it endeavoured 
to take the Gospel from them and oppressed them in body 

^ Luther, * Brief ■ wecbsel,’ Ed. Oder gut, geebret haben. Bom. ziij. 1, 
Euders, vol. iv. No. 76. 1 Peter v.” 

* Luther, ‘Briefe,’ &o. Ed. De * Id., Worhe, vol. xi., 'Von Welt* 
Wette, vol. iii. p. 73 : “ Das ander, licher Obrigkeit,’ p. 276 : “ Das kein 
ob man eich verbinden mCge unter, Furst, wider sein Oberheirn, ala den 
hinter, oder wider die Oberkeit, oder KOnig und Kaiser oder sonst seynen 
wie ihm zu thun sey, dass man solcben Lehenherm kriegen soil, sondern lassen 
Tyrannen wideratohe. Aufs erste nehmen, was da nympt. Denn die 
weias er wohl, dass wider die Oberkeit, Oberkeyt soli man nicht wideratehen 
kein Verbindung gilt. Denn Oott mit gewalt, sondern nur mit bekenntniss 
will die Oberbeiren, sie teyn bOse der wahrheit.” 
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and soul, but this was no excuse, for to punish the wicked was 
not the right of any man but only of the Temporal Authority 
If every man took the law into his own hands, there would 
be no law or order in the world, but only slaughter and blood- 
shed, ^ and Luther bids them remember that Christ taught 
men not to resist evil but to submit to injuries ; the only right 
of the Christian is suffering and the Cross.® Luther does not, 
indeed, deny that the Lords had behaved like tyrants, and 
would be judged by God, but the peasants had transgressed 
against God by their insurrection.* 

So far, Luther’s theory was extreme, but his language was 
moderate ; in two later tracts of the same year he seems to 
lose all sense of proportion and restraint and decency. In 
one of these, written in May 1526, he says that the peasants 
had broken their oath of obedience to the authorities ; they 
had robbed and plundered, they had made the Gospel a cloke 
for their sin, and he calls upon the princes and lords to take 
the most violent and ruthless measures against them.® And 


' Id., Works, vol. xviii., ‘ Ermali- 
nung zum Friodon, auf dio zwOlf 
Artikel dor Bauornschaft in Scliwaben,’ 
p. 303 : “ Sondoru, wio S. I’aulus 

Nagt, Ein igliche Soele sollo dor Ober- 
koit untertaii sein, mit furcht und 
ohren. 

Wio kindct ylir doch fiir diosen 
Gottos Kin'iiclion und Rechton iiber, 
die yhr eucli iliumot, Gottliclion Recht 
nachzufaliroii, und nolunct dooh das 
Schword selbht, und lolinol ourlk auS 
widdor dio Oberkoit von Gotts reoht 
geordnel ? Moynet yhr nioht, das 
\irthoil S. I’auli wordo ouch troffon. 
‘ Wer Gott's orduung widdorslrobt, 
den wird das vordamnis uber- 
koinmeii. . . . Zum drilleni Jo, 
eprechot ihr, dio Oberkoit ist zu bose 
und unleidlich. Donn sio das Evan- 
gelion uns nicht lassen wbllon, und 
drucken uns allzu liart ynn zeitlioher 
guter Beschwerung, und vordorl)en uns 
also an Leyb und Seele. Autworte icb ; 
Dskss die Oborkeit bOse und unrecht 
ist, entschuldigt keyn rotterey nooh 


aufruhr, denn die bosheit zu stratfen, 
dae goburt nicht oym iglichen, sondem 
dor woltichen oberkeyt, dio das Schwerd 
furot.’ ” 

» Id. id., p. 306. 

’ Id. id., p. 301 : " Leyden, Leyden, 
Kroutz, Kreutz is des Christen Recht, 
das, und koyn aiidors.” 

* Id. id., p. 329. 

* Id. id., vol. xviii. ' Wider die 
Rauberiscbon und Murderiscben Rotten 
dor Bauem,’ p. 368 : “ Dnunb sol hie 
zuBohmoyssoii, wurgon und stechen 
hey'mlich odor oflontlich, wer da kann, 
und gedenrkeu, das nicht gifitigers, 
schodlicbora, toufiolisohors soyn kan, 
denn eyn aufirurischer menscb, gleioh 
ols woiin man eynon toUen hund 
lodschlalien mus, schlogstu nicht, so 
Bchlogt ei dich und ein gantz land 
mit dyr." 

Id. id., p. 361 : “ Drumb, Uebe 

Herren, loset hie, rettet hie, helfEt hie, 
erbarmt euch der armen Leute, steohe 
Bohlohe hie, wer da kann, bleybstu 
driiber ted, wol dyr." 



278 


the TgART.rRTt SIXTEENTH CENTUBT. [PABT in. 


in another tract, written probably in July 1625, he attempted 
to defend the language and attitude of the first, especially 
by means of that distinction between the two kingdoms — 
God’s kingdom of mercy and the earthly kingdom of wrath 
and p unishm ent, which we have already discussed.^ 

We come back to a more restrained tone of discussion in 
in the little work, ‘ Ob Kriegsleute auch im Sehgen Stande 
sein konnen,’ written in 1526, to which we have already 
referred. Here he discusses the principles of political obedience 
with greater fulness, but with equal decision. He admits 
that in the ancient world men had not hesitated to depose 
and even to kill useless or wicked rulers. The Greeks set up 
monuments to the Tyrannicides, the Itomans murdered many 
of their emperors ; but these, he says, were heathen who did 
not know God, and that the temporal authority was God’s 
Ordinance.* This was incompatible with the Christian Faith ; 
even if the rulers do what is unjust it is not lawful to bo dis- 
obedient to them, and to destroy the Ordinance of God ; 
men must endure injustice.® Luther was aware of the 
fact that the Swiss had emancipated themselves, and that, 
not long before, the Danes had deposed their king, but, he 
says, he is not speaking of what had been done, but of what 
ought to be done.^ Men must submit to the tyrant, they must 
not resist him, they must leave him to God’s judgment, and 
he cites the example of David’s conduct to Saul,® 

This is sufficiently clear, but it is not all. Luther was 
aware, even then, of what we may call constitutional tradition, 
but he sets this aside. It may be contended, he says, that a 
king or lord had sworn to his subjects to reign according to 
definite conditions, and that, if he violated these, he forfeited 
his authority, as it is said that the King of France must reign 
in accordance with the judgment of his Parlemont, and that 

* Cf. p. 273, note 3. unrecht zu thun, das ist ungehorsam 

® Id. id., vol. aax., ‘ Ob Kriegsleute,’ sein unJ zerstoren Gotts Ordnung, die 

&c., p. 633. nicht unser ist, sondorn man solle 

* Id. id. id., p. 034 : “ Aber ich hab das unrecht leiden.” 

Bolchs verantwortet, dass obgloich die * Id. id. id., pp. 635 to 637. 

Herm unrecht daran theten, were Id. id. id., p, 640. 

drumb nicht billig noch recht, auch 
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the Kin g of Denmark had sworn to observe certain consti- 
tutional articles. Luther answers that it is good and reasonable 
that the Supreme Buler should reign according to law, and 
not merely according to his capricious will, and should swear 
to do this. But, if he did not do so, are his subjects to 
attack him and sit in judgment on him 1 Who, he says, has 
commanded this H This could only be done by some superior 
power who could hear both parties and condemn the guilty.* 
He adds, in reply to those who might say that he was flattering 
the princes, that this was not true, for what he had said 
applied to all alike, peasants, burghers, nobles, lords, counts, 
and princes, for they all have a superior lord to whom they 
are subordinate. ^ 

Luther’s conception is thus far perfectly clear and unam- 
biguous. ‘ Die Obrigkeit ’ has an absolute authority, and God 
requires of men an unconditional obedience to it, for it is 
God Who has sot it up. It would no doubt be well that the 
ruler should govern justly and according to law, but if he 
does not do so, his subjects must still submit and leave it to 
God to pmiish him. The principle is clear and unqualified, 
but we hav(» made no progress in tracing the sources of 
Luther’s opinion. It may be suggested that it w'as in the main 


* Id. id. id., p. 610 : " Ja hpriclistii. 
wie abor, woim pin Konig odor Jlorr 
si<-h mit Eydon hoifion iintcrthanon 
vorpflicht, nacli fiirpi'-strlllou artikol 
zu regiri), uiid liolt siu nichl, imd 
damit sc-huldig Hoiii wil, iiiicli doh 
Rogiiuent zu Iumm’ii ; nio man 
saf^t, dufls dor KCiiig zu Frankroicli 
nach don Parluinciilon soiiios le'chs 
rogioren musse. Und dor Konig zu 
Denemark auoli ucliworoii iuusho, auil 
sonderlich artikol. 

liie, autworte iok : Eh foin und 
billig, das dio Oberkoit nach UeseizAin 
TOgire und dio selbigon bondliubo und 
nicht nach oygenom mutwillen. Abor 
thu das noch hinzu, das oiu KOnig 
fiicht alloine sein Landrecht odder 
Artikel gelobt zu halten, sondern Gott 
eelber gebeut yhm auch, er solle frum 


soin. und er golubets auch zu thun. 
Wuhlaii, wonn nu solcher ECnig der 
koins hell, widdor Gotts Recht, noch 
soil! Landrecht T Soltcstu yhn diiimb 
angreiSou, tolchs richten und rechen T 
Wer bat dirs bef olden T Es mussto 
ja hie zwi.schen ouch oin ander Oberkoit 
komon, dor ouch bcido vorhdrte und 
don schuldigen vorurteilt. Sonst 'wirstu 
doin urtbeil Gotts nicht entlauffen, 
da er eagt, ' Die Rnohe ist zneiD,’ Item, 
* Richtot nicht,’ Matt, vii." 

* Id. id. id., p. 643 : “ Nicht cdso. 
HOiidern was ich von der unter person 
sage, dns soil trefien boyde, Bauer, 
Biirgor, Eddel, Herm, Graven und 
Fiirsteii. Doiin diese alle haben auoh 
Oborherrn, und sind Unterperson eiuea 
andern.” 
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a violent reaction against the danger of anarchy, as represented 
by the revolt of the Peasants, but this is not really con- 
sistent ^th the facts, for the statements of Luther, which we 
have cited from the years 1622, 1523, show clearly that he 
held the same opinions before the Peasants’ Bevolt. 


We must now turn to the development of Luther’s later 
views, for it is quite clear that these were not the same as his 
earlier views. As late as May and November 1629, we find 
him solemnly warning the Elector of Saxony against the 
formation of a League for the protection of the Beformers, 
and against any attempt to resist the Emperor if he en- 
deavoured to seize Luther.^ But, as Professor Muller thinks, 
even in December 1529 there are some indications of a 
change, ‘ and in March 1530 Luther and some others in a 
letter to the Elector of Saxony gave a formal opinion which 
has a very different character from Luther’s earher views. 
This letter was written in reply to one from the Elector, 
and Luther said that it might perhaps be true, that, according 
to the Imperial and Secular Law, it was in some eases lawful 
to defend oneself against the Emperor, esi)ecially as the 
Emperor had sworn to maintain his subjects in their ancient 
liberty. Scripture, however, Luther says, docs not permit 
Christian men to set themselves against the Supremo Authority, 
but requires them to submit to injustice and violence from him. 
Secular and Papal Laws do not consider that the Supreme 
Authority is an Ordinance of God ; but the Emperor remains 
Emperor, and the Prince remains Prince, even if he trans- 
gresses all God’s commands — yes, even if he were a heathen. 
Then, however, Luther comes to the rather surprising con- 
clusion that there is only one remedy, and that is that the 
Empire and the Electors should agree to depose him.® 


^ Luther, ‘Briefe,’ Ed. de Wetto, 
vol. iii. pp. 464 and 626. 

* Cf. K. Muller, ‘ Luther’s Aiisser- 
llngen uber das Beoht dee Widerstands 
gegen dem Kaiser,’ pp. 26-29. 

* Luther, ‘Briefe,’ Ed. de Wette, 

Tol, iii. p. 660 : “ Und , befinden. 


das8 vielleicht narh Kai&erlichen und 
wejtlichen Bechten, otlicho mOchton 
Bchliessen, dass man in Bolchem Fall 
mOohte wider KeiBerliche majestAt 
sich zur Gegenwehr stellen, sonderlich 
weil Kaiserliche majestat eich ver- 
pflichtet und vereidet, niemand mit 
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It is clear that in this formal statement of opinion we 
have something which is very different from Luther's earlier 
judgments. In the first place, we have an indication that 
Luther was beginning to take some account of the Consti- 
tutional Law of the Empire, and that he recognised that 
some jurists at least maintained that if the Emperor violated 
the obligations of the oath which he had sworn at his 
election, it was lawful to resist him. In the second place, 
he still maintained that the Holy Scriptures did not permit any 
such resistance, however unjust the Emperor’s conduct might 
be. But in the third place, we come upon the surprising view 
that although, while the Emperor continued to be Emperor, 
he could not be resisted, it might bo lawful for the Empire and 
the Electors to depose him. We have already observed 
a conception analogous to this in several earlier writers.^ 
In October of the same year, 1530, the question of resistance 
to the Emperor w'as formally put before Luther and others of 
the Eeforraers at Torgau, and there was laid before them a 
statement on the subject drawn up by some jurists, showing 
in what circumstances it would be law'ful to resist the Supreme 
Authority (Obrigkeit), and declaring that such circumstances 
were now present, Luther and his colleagues answered that 
they had not known that th(i Law itself recognised the r ig ht 


gewalt unzugroifeii, sondorn boj alter 
vorigon Froyheit zu lasson, wio dena 
die Jurialen haiidolii von don Uopro- 
Balion und Uiltidation. Aber noc-h dor 
Srlirift will aicliH in koiuein weg zioinon, 
dnsa sick jcniuiid, ver ein CliriHt aein 
will, wider aein Obtrkoit seize, Oott 
gofae aie thun rocht odor unreoht ; 
aondern ein CIitimI hoU gewalt und 
unreclit Icidon, sonderlich von seiner 
Oberkeit. Doun obglek-h l^iserliche 
majestat unreoht thut uud ilir I’flicht 
und Bid uebertriSt, ist daniit seiu 
Kaiserlich Obrigkeit und seiner un- 
terthanen gehorsam nicht aufgohebt, 
well das Beioh und die Kurfiirsten ihn 
ftir Kaiser halt on und nicht absetzon, . , . 

Weltliche oder Fapstliohe Becht 
sehen hierinuen nicht an, dass Oberkeit 


ein gOttliohe ordnung sey, danim aie 
vielloicht die pflioht und eid so hoch 
ochten dass sio die Obrigkeit in solchem 
Fall sollton aufhalton und wehren. 
Aber woil Kaiser Kaiser, und Fiiist, 
Furst bleibt, wenn er gloich all gebot 
Gottos uobortriit, ja ob or gleich ein 
heide ware ; so soil er's such seyn, 
ob er gloicb soin Eide und Filicht nicht 
halt, bis dass or abgesctzt, oder nimmer 
Kaiser sei . . . und, suimna, sunde 
hebt Oberkeit und gehorsainkeit nicht 
auf ; aber die straife hebt sie auf, das 
ist, wonn das Reich und die Kurfiiraten 
ointriichtiglich den Kaiser absetzen, 
dass er nimmer Kaiser Ware.” 

' Cf. ‘ Sachsenapiegel,’ vol. iii. p. 61, 
and in this volume, pp. 22, 23, 60. 
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of resistance in oertain cases ; they had always thought that 
the Law must be obeyed, and that the Gospel does not con- 
tradict the Secular Law ; they could not therefore maintain 
that men might not defend themselves against the Emperor 
himself, or his representative ; it was, therefore, also right 
that men should arm themselves, and thus be prepared to 
resist a sudden attack.^ 

The judgments expressed in this letter represent a different 
position from the letter of March 1530, Luther was even then 
aware that some jurists admitted the lawfulness of resistance ; 


> K. Mailer, ‘ Luther’s Ausserungeu.* 
Beilage 3 : “ Uns ist oin Zetel furgot- 
ragen, daxaus wir befinden, was die 
Doktores der Bechte schliessen auS die 
Frage, in welchen fellen man mugo 
der Oberkeit widderstehen. Wo nu 
das ala boy den selLigen Boclitsdoktoren 
odder Verstondigen gegrundot iet, und 
wir gewislich ynn solohen fellen stchen, 
ynn wolchon (wio sio anzcigeii) irmn 
mugo die Oberkoil widderstehen, uud 
wir allzeit golert haben dass man 
welttlich Beoht sollo lasnen gehen, 
gelton und halton, was sie vermugen, 
und das Evangelion nicht widder die 
welttliohe Becht lerct, so konnon wir’s 
mit der Schrift nicht anfechten, wo man 
sich des lulls weliren musute, es soy 
gleich der Keisor ynn eigener Person, 
Oder wer os tliut uiitor sninen numon. . . . 
So wil sichs gloicliwol zinion, da^s 
man sich ruste und als auf! oino 
gewalt, SO ploizljch sich erhobon 
mochte, bereit sry, wo sichs donn nnch 
gestallt und leuffto der sachon Icicht- 
lich begebon kann. 

Dean das wir bishor geloret, stracks 
nicht widdor zu stehen dor Oberkeit. 
haben wir nicht gowust, das solch’s 
der Oberkeit rechte solbs gebcn, 
welchen wir doch allontlialbon zu 
gehorchen vleissig geleret haben.” 

Cf, the formal statement signed by 
Luther, Justus Jonas, Bugenhagen 
and Melanchthon in 1636. 

Melanchthon, '* Opera Omnia ” in 


‘ Corpus Reformalorum,’ vol. iii. Epistle, 
1458, p. 129 (1536 a.d.) : “ Nu ist 
erstlicb klar, dass jode Oberkeit uber 
andore gloiche Ohorkoit, odor ‘ privates,’ 
Bchuldig ist ihre Christen und die 
Lehre zu schutzon. Uiu ist weiter 
die Frage, was oinem Fursten wider 
seinen Herm, als den Kaiser, in sob 
chem Fall zu thun gebuhre. Darauf 
ist aurh gleicbe antwort. Ersllich, 
diewohl das Evangclinm bestktigt 
weltliohe leibliche lleginient, so soil 
sich cin idlicher C'hristlichor Fiirst 
gegen seinen Herrn odor Kaiser lialton 
vermOge dursclbigcn uaturlichen imd 
woltlichen Kegiment und Ordnung. 

Wenn dor Kaiser nicht llichter ist, 
und will gleirhwohl Straf ubon, als 
‘ pondonte appollationo,’ so heisst 
solrbsoin thutlicli Vornehmon, ‘ notoria 
injuria.’ Nu ist diosos naturliche 
Ordnung dor Itegiment, dass man sich 
schutzon iu6go, und die gogenwehr 
gebrauchen wioder solche ‘ notoriam 
injuriam.’ Darum, so der Kaiser et- 
was tliiitlig vornimmt vor dem Conoilio 
'pendente appollationo,’ in sachon 
welcho die Boligion botrofFen, und den 
zugesagton Frieden walirhoftiglich und 
ohno Bophistoroi belangen : (so) ist 
er zu halten als eine Frivat-person, 
und ist solche * injuria,’ wider die 
Appellation und zugosagten Frieden 
angenommen, eine dfientliche * notoria 
injuria.’ ” 
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bnt lie still maintained that Holy Scripture did not permit 
this. Now, Luther admitted that if, as the jurists said, 
the law of the Empire admitted the right of resistance, they 
could have nothing to say against it, for they had always 
taught that the law must be obeyed. 

There are some letters written in the spring of 1531 which 
justified or explained this apparent change of position, but 
they do not add very much. In a letter addressed to 
Lazarus Spenghu of Ndremberg, he says that he had heard 
that it was reported that ho and the other Eeformers had 
withdrawn their previous advice that the Emperor must not 
be resisted. The real truth was as follows : they were now 
informed that the Imperial Law permitted resistance in the 
case of obvious injustice. He himself had no opinion of 
his own on the law*, but must leave that to the jurists to decide. 
If this was the Law of the Empire, they were no doubt bound 
to obey it. The other letters are in much the same terras.^ 

That this change in Luther’s position was permanent seems 
to be clear : in 1531 he A\Tote a pamphlet entitled, ‘ Wamung 
an seine liebeii Deutschen.’ IV’e are not concerned here with 
its general subject-matter, but Avith some i>assagos in it which 
deal with the relations of those who accepted the Eeformed 
opinions to the Emperor and the Roman Party. If. he says 
in one passage, it should come to Avar, he would not suffer 
those who defended tlnunselAes against the “ murderous and 
blood-thirsty Papists ” to be called rebels, but w'ould refer 
them to the Law and the jurists ; and in another place he 
says that his advice was that if the Emperor should summon 
them to fight against the Reforming Party no one should 
obey him. 2 


* Luther, ‘ Brief -wechsol,' Ed. Enderh. 
vol. viii. pp. 343, 344. 

* Luther, * Worko,’ vol. xxx. part iii. 
“ AVarnung an aeino lieben Deutschen," 
p. 282 : “ Woiler ; wo ea zuin Kriege 
kompt, da Qott fur aoi, so wil ich das 
toil so sich widder dio mOrdischo und 
blutgjrrige Fapiston zur wero sotzt, 
nicht aufirurisch gescholten habon, 
nooh Bohelten lassen, sondern wills 


lasson geheii und geschohoii, doss sie 
OH eino not wero heibson, und wil sie 
daunt ins Rccht und zu don Juriaten 
weisoa. 

Pago 291 : Drts ist abor mein 
trewor Hat, das wo dor Kaiser wiirde 
auffbicten, und widder unser Teil, 
umb dor Bapst’s Sachen odder unser 
lore widen Jtriegen wolt. . . . Dass 
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We liave dealt with. Luther’s position, not exhaustively, 
. as hM been done by Miiller in his admirable monograph, 
hut we hope, sufficiently to bring out his original opinions and 
the change after 1530. It seems clear that at first Luther 
maintained dogmatically that the king, whether he was good 
or bad, just or unjust, held his authority from God and could 
not be resisted, but must in all secular matters receive an 
unqualified submission. His judgment is clear, but we have 
not been able to find in his w'ork any real light upon 
the soTirce of his opinions, for his citations from St Paul and 
St Peter cannot be described as furnishing this adequately. 
No doubt his opinions were ultimately derived from those of 
St Gregory the Great, for these opinions had not completely 
disappeared in the Middle Ages, though they had been ignored 
or dismissed by all serious theological or political thinkers. 
We can only suggest coujecturally, that Luther may have 
come under the special influence of some abnormal teacher. 

It is also clear that from about 1530 his opinions were 
completely altered , at least with regard to the Empire. Whether 
Luther fully understood the significance of the change in his 
conceptions may be doubted, but in fact the change was funda- 
mental, for he was no longer maintaining the absolute authority 
of the Ruler, but the supreme authority of the Law ; it is not 
necessary to explain the importance of this change. 

It would seem that Melanchthon followed Luther, both in 
his earlier and later opinions. In a letter of 1530 to the Elector 
of Saxony, he speaks of resistance to the Emperor as being 
contrary to God’s command,^ but in 1536 he joined Luther 
in signing the Declaration which wo have just cited.® 

In a letter of 1539 ho says plainly that the principle that 
subjects must not resist their superiors does not apply when 
the superior commits atrocious and notorious injuries.® 


ym Bolchen Fall kein mon'sch aich 
dszu gebraurhen lasse, noch dem 
Kaiser gehorsam sei.’* 

1 Melanchthon, ‘ Opera Omnia ' (in 
'CorpuBBeformatorum'), vol. II. Epist. 

see (p. 20.) 

' Cf. p. 282, note 6. 


* Melanchthon, * Opera Omnia,’ vol. 
ui. Epiut. 1767 (p. 030): “Item quod 
dicitur , subditis non lioere ut re- 
sistant superior! bus ; hoc dictum habet 
locum Bicut in aliis cauBis oivilibus, 
quando Bupeiior non infert injurias 
atrooes et notonas.” 
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In 1646 Melanchthon, along Bngenhagen and others, 
signed a declaration that, in their ( inion, it vras la^wfiil for 
the “ Stande ” to defend themseh es against the Emperor, 
if he attacked them on account of their religion.^ In a letter 
of the same year Melanchthon briefly, but clearly, criticised 
the argument for non-resistance, as drawn from St Paul’s 
words in the Epistle to Eomans xiii. 1. The Power, he 
says, is indeed an Ordinance of God, but only a just Power ; 
unjust violence is not God’s Ordinance ; and he adds an im- 
portant appeal to the principle that the relations of inferior 
authorities to the superior were determined by certain con- 
ditions and agreements, and refers to the mutual obligations 
of lord and vassal in Feudal Law.* Thirteen years later 
Melanchthon set out the same judgment in terse and significant 


* Id. id., vol. vi. Epist., 3454 (p. 

123) : “ Denn wonn es gewiss ist, dahs 
der Kaiser dieae Stilnde von wogon der 
Religion uberziehen will, alsdann ist 
keiu Zwoifol, diose Stande tlmn Recht, 
so sie sich und die iliren ornstlich mit 
Gottes hixlf schuizen, wie 8. Faulus 
Hprioht : die Obrigkeit fixlirt das 

Scliwort nicht vorgoblich, sondorn sie 
ist Gottos Dienoriii, und soil strafeu 
diejonigen, so arges thun, ols mCrder, 
und ist eine solche gogcnwehr nicbt 
anders, denn so man oinon haufen 
mdrder wohreu musste, es wards 
gefuhret vom Kaiser odor anderen. 
Denn es ist eine ofientlicho Tiranney 
und ' notoria violentia.’ ” 

* Id. id., vol. vi. Epist., 3477 
(p. 162) : “ Aliud dictum liom. xiii. 
qui potestati resist it, Dei ordi- 
nationem resistit, et judicium sibi 
acquirit. Haeo senteutia precipue 
videtiir prohiliere defensionem contra 
magistratum sed ipsa sese doclarat. 
Vetat enim resistere in cosu justoe 
jurisdictionis, quia noanifeate inquit 
ordination! Dei resistit. Violentia 
autem injusta, non est ordinatio Dei, 
ut Thebanl, cum excusaerunt Lace- 
demonios, qui rapiebant civium con- 
Jugea et libeioa, non reaiatebant 


ordinationi Dei, sed manifestis furori- 
bus Diaboli et manifesto latrocinio. . . , 

(P. 153) : 1‘ostea etiam, et de 

imporiis dici potest, quae etiamai 
aids subjocta sunt certa couditiune, 
tameii habent suam jurisdiotionem et 
administrationem g’ldii, ut principea 
certa conditione aubjecti aunt legibua. 
Cum autem politicos ordinationea 
congruentea rationi approbat Deua, 
mauifestum est, his quoque def enaionMa 
concedi, juxta ipsorum pacta. Ideo 
in iure multa de mutuis obligationi- 
bus, domini et vassoli, ut vocant, 
tradita aunt quae vera sunt, sed ilia, 
quae supra diximua, ox lege naturae 
Bumpta, illuatriora et indubitata sunt. 

Addo tamer, et banc maniieetam 
regularo, ut judex inferior, juste uti 
juriadictione aua dobot (ho oontraats 
this with the conduct of the judges in 
the Story of Naboth). . . . Et Triyani 
vox recte iutellccta congruit cum hao 
regula, qui tradons gladium magistro 
equitum inquit, si just a imperabo, pro 
me utoris gladio, si injusta, contra 
me utaris ” (p. 165, he ezqdoins 

David’s refusal to slay Saul as being 
due to his not wishing to set an ex- 
ample of slaying a king). 
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words. Eesistance and necessary defence against the unjust 
and notorious violence of the superior is right, for the Grospel 
does not annul the political order, which is in accord 
with Law.^ 

It is here that we may appropriately notice an important 
statement of the year 1550, made by the parish Clergy of 
Magdeburg, which sets out dogmatically the principle that the 
inferior public authorities might rightly defend their subjects 
against the unjust attacks of the Supremo Authority upon 
their religion ; this means that in such cases the Imperial 
cities and the Princes could lawfully resist the Emperor.® 
They refer to the doctrine that it was always unlawful to 
resist the Higher Powers, but they contemptuously reject it. 
It is admitted, they say, that the superior and the subjects 
are bound to each other by oaths, but princes and lords, 
some say, may deal as they like with their subjects, may forget 
their oaths and may do what they please, while the subjects 
may not protect or maintain their rights and liberties.® 

The ‘ Obrigkeit ’ is an Ordinance of God, whose function it is 
to honour the good and to punish the evil, and therefore, 
when it persecutes the good and sets forward the evil, it is 
no longer an Ordinance of God, but of the Devil, and to resist 
it is to resist, not the Ordinance of God, but of the Devil.* 

^ Id. id., vol. ir., 6886 (p. 987) : und rechte Gottps dienst zuvorleugnen, 

“ Abor vou wahrhaftiger aOthigor und AbgOtteroy aiizuiiebmen.*’ 

Gegenwebr zu redon ohnp Sophieteroi, Cf. p. 16. 

ist wahr das Gegonwelir und * noccssoria * Id. id., p. 6 : “ Item : Oberkeit 
defensio ’ wider unroento ‘ violoutiam,* und untortlianen habon sich zusammen 

auch wider ofFentliche * notoriam hart verpflicht, und mit Eyden ver- 

violentiam superioris potestatis,’ rocht bundon. Abor die Furston und Herron 

ist ; deiin das Evangeliiim vertilgt mOgon dennoch iliren muthwillon mit 

nioht weltliche Ordnung, den Kechton den untorsassen uben, ihres Eydts 

gemksB.” vergessen und thuon was sio wollen. 

® ‘ Bekenntuiss, Unterricht und Dagegon habon die Untorsassen nicht 

Vermaiiung der I’farrhorrn und Pro- macht dawriddor zu redon, ihre Kecht 

diger dor Christlichen Kirchon zu und Froylieiten handtzuhabon. Der 

Magdeburg,’ ed. 1660, part ii. (The Fiirst mag kriogon widdor die Reohte 

pages are not nuinberod, but this is on und soiiien Eydt, abor die Unter 

the fourth page) : “ Wir wollen aber thanon durffon ihm nioht widderstehen 

uns ftirnehmon zu bewoisen dans eine nach don Itochten.” 

Christliche Oborkeit mag und eol ihre * Id. id., p, 16 Die Oberkeit ist ein 
Unterthanen vorteidigen auch widdor Ordnung Gottos, das guto zu ehren, 
eine hOhere Oberkeit, so’ die Leute und zu straifon das Bose (Romans xiii.) 
mit gewalt zwingon, und Gottes wort Deshalben wenn die Obrigkeit anhebt. 
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If the superior authority attempts to suppress the lower 
authority, which will not follow it in evil, its action is null 
and void before God, and the lower authority is still bound 
to carry out its duty.^ If the authority, prince, or emperor 
■endeavours, against his oath, to destroy the lawful liberties 
of the lower authority, the latter may la^vfully resist, though 
it may be wiser to submit ; but if the liigher authority 
endeavours to stamp out the true religion, the inferior 
authority must resist, and those who do this are not to 
be called rebels. 


The first English writer of the sixteenth century, as far as 
we have seen, who sets out the conception of the Divine 
Eight and Ison - Resistance was William Tyndale. It 
is carefully and clearly set out in his work called ‘ The 
Obedience of (’hristian iMen,’ published in 1528, and it is 
reaffimu'd in his ‘ Exposition of Matthew v., vi., and vii.,’ 
published in 1532. 

Wo have already pointed out that the Eeformers in France 
and Germany were anxious to show that they were in no way 
related to any movement of revolt or revolution, and that 
they had, still less, any sympathy with the .Vnabaptist move- 
ment. Tyudale's work, ‘ The Obedience of Christian Men,’ 
shows the same concern. In the Prologue to this work he 
says that the occasion of the Treatise was the charge that the 
dootrin<i of the Eeformers, and especially the preaching of the 
Word of God, t(*nded to make men disobey and revolt against 
their rulers, and to set up a system of community of goods. ^ 


das gute zuvorfolgen und daa Bose 
zu fodern, so ist sie nichl molir (ludem 
das sie also handelt und Ihut ), ein 
Ordnung (iottos, sondorn oin Urdnung 
des TeufEols. Und ■wor soluliem BOse 
furbaben widdorstoliot, der widerslobot 
nioht der Ordnung U ottos, sondorn 
der Ordnung dos ToufEcIs.” 

1 Id., p. 17. 

* Id., pp. 19, 20, 21. 

• W. Tyndale, ‘The Obedience of 

Christian Men' (Edition, London, 1S73). 
Prologue (p. 104) : “ Forasmuch as 

our holy Prelates and our ghostly 


Religious, which ought to defend God’s 
Word, speak evil of it, and do all the 
shamo they can to it, and rayle on it, 
and boar their captives in hand, 
that it causoth insurrootion and 
teaciioth tho people to disobey their 
heades and govornours, and moveth 
them to rise against their princes, 
and to make all common, and to make 
havoko of other men’s goods ; therefore 
have I made tho little treatise that 
followoth contomyng all obedience that 
is of God.”' 
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All this he indignantly repudiates, and suggests that it was 
rather the Pope and his followers who had taught men to 
resist their rulers.^ 

In setting out his own view, Tyndale begins by citing St 
Paul’s words in Homans xiii., and concludes that it is God 
who has given laws to all nations, and who rules the world 
by means of the Kings and Hulers whom he has appointed, 
and that no subject may resist his superior for any cause 
whatsoever, for if ho does this, he takes upon himself the 
authority which belongs to God only.® Again, rulers are 
ordained of God, whether they are good or evil, and what 
they do, whether good or bad, is done by God, for if they are 
evil, they are the ministers of God’s punishment upon the sins 
of the people.® A Christian man is in respect of God, but as a 
“ passive thing, a thing that suffereth only and doth nought.” ^ 
This is sufficiently explicit, but he also says that the king in 
secular matters is outside of the Law, and whether he does 
right or wrong gives account to God only.® How far this is a 
reminiscence of the “ legibus solutus ” of the Homan Law, and 
how far it may be derived from other sources, we cannot say. 


> Id. id., p. 106 : “ To disobey 

even father, mother, master, lord, 
king and emperor : yea. and to invade 
whatsoever land or nation that will 
not reoeaue and admit his God-head. 
Where the peMeable doctrine of Christ 
teaoheth us to obey, and to suffer for 
the Word of God.” 

■ Id. id., p. 100 : “ God therefore 
hath geven lawes unto all nations and 
in all landea hath put lunges, governors 
and rulers, in hys oun stede, to rule 
the world through them. . . . (p. 
110) : Neither may the inferior 

peraon avenge himself upon the 
superior, or violently resist hym, for 
whatsoever wrong it be. If he doe, he 
is condemned in the deede doing ; 
inasmuch as he taketh upon hym that 
which belongeth to God only, which 
sayth * Vengeance is mine, and I will 
rewards.* ” 

* Id. id., p. 118: “Heades and 


governors are ordeinod of God, and 
are even the gift of God, whether they 
be good or bad. And, whatsoever is 
done unto us by them, that doth 
God, be it good or bad. If they be 
evill, why are they evill, verily, for 
our wickednesse sake. . . , Therefore 
doth God make his scorge of them, end 
turn them unto wild beostes ... to 
avenge himsolf of our unnatural! and 
blind unkindnesse, and of our rebellious 
disobedience.” 

* Id. id., p. 119 : “ A Christian 
man in respect of God, is but a passive 
thing, a thing that sufieroth only and 
doth nought, as the sick in respect of 
the surgeon or physitian doth but 
suffer only.” 

• Id. id., p. Ill: “Hereby seest 
thou that the kyng is in this worlde 
without law, and may at his lust do 
right or wrong, and shall give ao> 
oomptes but to God only.” 
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It may be urged, indeed, that these are somewhat abstract 
phrases, and must not be pressed, but in a later work, an 
exposition of the Sermon on the Mount, he discusses the re- 
lation of the subject to the Ruler in more* concrete terms. 

In commenting on th(‘ words of our Lord (Matt. v. 38, 42), 
Tyndale contends that these words do not mean that the 
Christian man is forbidden to go to law, but that, even if the 
law is administered by mcked and corrupt rulers, he must 
not take the law into his own hands, for to rail against his 
rulers is to rail against (iod, and to revolt against them is to 
revolt against God. This is sufl&ciently emphatic, but Tyndale 
was not satisfied till he had repudiated, what we may call, the 
traditional constitutional contention, that the king had on 
his accession sworn to maintain the laws, privileges, and 
liberties of his subjects, and that it was »)nly upon this con- 
dition that his subjects had submitted to him, and that, 
therefore, if he misgoverned them, they were not bound to 
obey, but could r<‘sist and depose him. Tyndale answers 
contemptuously that this argument is of no force ; a wife 
cannot compel her husband if he violates his oath to her, or 
a servant his master; this can only be done by some higher 
authority. Again, it. may bo contended that the subjects had 
chosen their ruler, and “ Cujus est ligare, ejus est solvere ” ; 
but Tyndale answer.s that even though the people elect their 
ruler, it is God who has elected him through them, he is the 
Lord’s anointed, and cannot be deposed without a special 
commandment from God ; and he then cites the story of 
David and Saul, as Gregory the Great had done. He adds 
an ingenious parallel, that the citizens of London elected their 
Mayor, but could not depose him without the consent of the 
king, from whom they had received the power to elect, and 
concludes that if the highest authority does wrong, subjects 
can only complain to God.^ 


^ Id., ‘ Exposition on Afatthew 
V., vi., vii ’ (p. 213) : “ Wherefore the 
text meaneth this, that where the 
law is unjustly ministered and the 
governors and judges corrupt . . . 
there bo patient and ready to suffer 

VOL. VI. 


ever as much more, wliatsoever unrigbt 
be done thee, rather than of im- 
patience thou shouldost avenge thyself 
on thy neighborir, or rayle or make 
insurrection agaynst the superiors 
which God iiath set over thee. For 


T 
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It seems clear that Tyndale intended to repudiate all con- 
stitutional arguments for the restraint of the royal authority, 
and it is interesting to observe that in this same work he sug- 
gested that the evils which had befallen England in the fifteenth 
century were really the result of their action in slaying their 
rightful king, Richard II., whom God had set over thern.^ 


to rise against them, is to rcboll agaiii'^t 
God, and against Ihy father when ho 
Bcourgeth thee for thyno ofloucc, and 
a thousand times mure hJiuio tlian 
to avenge thoo on tliy noighbonr. 
And to rayle on them is to raylo on 
God, as though thou wouldcht blas- 
pheme Him, if He inuile thee sicke, 
pooro, or of low degree, or othorwise 
than thou wouldost be, riiado tliysolf. 

Thou wilt haiipil;, suy : iho 

subjects over ehooso tlic Kuler and 
inako bym .swoar to keep tlioir law 
and to maintain their privileges and 
liberties, and upon that submit 1 heir- 
selves unto him. I'irgo, if he rule 
amiss, they are not bound to obey, 
but may resist him and put him down 
again, 

I answers, your argument i.-. 
naught. For the husband swpureth 
to his wife, yet th<iugh he forswear 
himself, she hath no power to compel 
him. Also though a muister keep nut 
covenant with his aervaunt, or oiio 
neighbour wiili another : yet hath 
neither servaunt nor neighbour (t hough 
he be under none cbvflirnc-v) power to 
avenge : but tho vengeance pertayuelh 
ever to an higher oflice, to whom thou 
must complayne. 

Yea, but you will say, it is not 
like. For the whole body of 1 he su bje<'ts 
choose the Buler. Now, ‘ Cujus est 
ligare, ejus est solvore,’ ergo, if he rule 
amiss they may put him down 
agayne. . . . God (and not tho 
common people) chuseth tho Prince, 
though he chuse by iliem. For, 
Deut. xvi., God commandeth to chuse 
and set up officers, and therefore is 
God the chief chuser and setter-up of 


itiom, as HO must he be the chief puttor 
down of them agayne, so that without 
his special Commandment they may 
not be put down agayne. Now hath 
God gevon no Commandment to 
put thorn down agayuo, hut con- 
trariwiso, when we have anoynted a 
kyng at his Cunmnindnioul, ho sayth : 
touch not mine aiioiiited. And what 
jeopardy it is to rise agaynst thy 
I’liiico (luit IS anointed over thee, 
how cvill soever ho bo, boo in tho story 
of King Daviil, and throughout all 
the liookos oi tho Kings. The authority 
of the King is tho authority of God ; 
and all the subjects compared to tlie 
King are but subjects still (though the 
King bo never so evil). . . . And unto 
your argument, ' Cujus est ligare ejua 
est solvere,’ I answoro : ho that bindeth 
wyth absolute power, and without 
any higher authoritie, his is tho might 
to loose agayne. But he that bindeth 
at other men’s commandment, may 
not looBo agaiiie until tho command- 
muni of tlio some. As they of London 
choose thorn a Mayor : but may not 
put him down again, how evil soever 
ho bo, without the authority of him 
with whose licenco they chose him. 
As long as tho power of officers be one 
midor another, if tho inferior do tlioe 
wrong, complayne to the higher. But 
if the hyghest of all do theo wrong, 
tliou must complayne unto God only. 
Wherefore the onoly remedy against 
evil rulers is, that thou turno thine 
pyos to thyself, and thyne owne sinne, 
and then looke up unto God." 

> Id. id., p. 207 ; " Let England 
looke about them, and marks what 
hath ohaunced them since they slew 
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It would be difficult to find any stronger declaration of 
the conception that the king holds by Divine Bight an absolute 
and unqualified authority, that he is above law and not under 
it, that all appeal to constitutional tradition is empty and 
void, that all resistance to his authority, however reasonable 
the cause for this might be, is an offence against God, and the 
authority which he has given to the king. 

It is obvious, of course, that this is a restatement of the 
conceptions of St Gregory the Great, but we are strongly 
inclined to think that it is from Luther’s earlier statements 
that Tyndale’s oi3inions are derived, and especially from the 
“Ermahnung zum Frieden ” of 1525, and possibly from the 
tract ‘ Ob Kriegsleute auch im seligen Staiule sein konnon ’ of 
1526. He does not, indeed, refer to them explicitly, but 
a comparison of Tyndale’s arguments with those con- 
tained in Luther’s tracts seems to us to make this highly 
probable. 

There is not much to be said about B. Barnes, another of 
th(* English Beformors, who seems to us clearly to be on this 
subject a disciple of Tyndale. In the tract entitled ‘ A suppli- 
cation to Henry Vlll.’ he is evidently concerned to show 
that, while the Beforraers taught men that God commanded 
obedience to princes, it was the Pope who taught men to 
revolt. In another tract ho sots out, in terms as strong as 
those of Tyndale, the duty of absolute submission to the king, 
however unjust and contrary to the law his action might be.^ 


thoir right kyng, wtioiu Giid iiad an- 
uintod over thorn, King Richard II. 
Their people, towiius and villagoK are 
miniahed by tho thirdo parto.” 

Cf. Tyndale’s ‘ Answer to More,’ 
Book iv. chap, adii., wJiore ho a|)oaln3 
of Henry V. aa holding tho kingdom 
jigainat all right. 

' R. Barnes’ Works. Edition, 
London, 1673 (with Tyndale end Frith, 
paged with Frith’s Worka), p. 292 : 
“ In this article we must note that 
there be two manner of ministers or 
Powers : one is a tstatporal power, 
the other is called a spirituel power : 


tho Temporal Power is commit tod of 
Uod to Kings, Dukes . . . Mayors, 
Sherriffa, and all other miniaiers under 
thorn. ... In thya power is the 
Kyngo chief and full Ruler ; all others 
bo miiiistora and aervaunts, as Paul 
doth declare, saying : ‘ Lel^ every soul 
bn subject unto tho Higher Power,’ &c. 
Also St Peter : ‘ Be subject unto the 
Kyngo as unto tho chief head . . .’ 
unto this power must we be obedient 
in all thyngos tliat pertain to the 
ministration of the present life, and 
of the Commonwealth. ... So that, 
if this power comma nde anything of 



292 


THE I!:a1T.T.TFF. SIXTEENTH CENTTJBT. [PABT lU. 


The only thing that he will allow is, that the oppressed man 
may fly (he is evidently t hinkin g primarily of a man persecuted 
for his religion). 

We have thus endeavoured to set out the first development 
in Germany and in England in the sixteenth century of the 
theory of the absolute Divine Eight of the monarch, and of 
the principle of non-resistance, but we shall return to this in 
another chapter, with regard to its development in the later 
part of the century. 

tyranny against the Bight and Law Fayllie) our rharitio mubt needs suffer 
(^ways provided that it repugn not it, lor, as I’aule sayth Chan tie suffereth 
against the Gospell nor destroye our all Thyng.” 
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CHAPTER V. 

THE POLITICAL THEORY OF THE CIVILIANS IN 
THE SIXTEENTH CENTURY. 

We have dealt with the conception of the source and nature 
of the authority of Law, as illustrated in the writers on 
Political Theory in the earlier part of the sixteenth century. 
In previous volumes and in the earlier ])arts of this volume 
we have found it necessary to distin^iish sharply between the 
character of political theories in general and the conceptions 
of the Civilians, and it is necessary to continue this distinction, 
for, as we have said, the political conceptions which these 
jurists derived from their study of the Eoman Law differed 
in many and important respects from the traditional con- 
ceptions and practice of mediaeval Europe. 

We cannot, index'd, pretend that we have been able to 
examine the political theory of the sixteenth century Civilians 
in as much detail as w c have done those of the earlier periods : 
wo have no longer the invaluable guidance of Savigny’s great 
work, which terminates at the end of the fifteenth century. 

We begin with the famous French humanist and jurist, 
Guillaume Rudd, whose* work belongs to the earliest part of 
the sixteenth century. It is, indeed, not very easy to bring 
Budd’s conceptions into complete harmony with each other ; 
when dealing with general principles, he seems vo assort the 
absolute power of monarchy, and especially in Prance ; while 
in other places he attributes to the “ Parlement ” of Paris 
a very large authority, oven in relation to the king. 

The first position is developed by him .in his discussion of 
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the Tinfln.nin g of the phrase, Princeps legibus solutns } the 
second, in a passage in which he compares the Soman Senate 
■with “ Curia nostra suprema ” (meaning clearly, the “ Parle- 
ment ” of Paris). 

He begins the treatment of the meaning of “ legibus 
Bolutus " by appealing to a famous passage of the * Polities,' 
in which Aristotle speaks of the natural monarchy of a man 
who is incomparably superior to all other men in the 
state. Such a man, Bude maintains, cannot be treated as 
the equal of others, but must rather be regarded as a 
god among men ; it would be absurd to impose law upon 
such a man, as he is a law to himself.’ He goes on to 
assert that the Roman Emperors, at k'ast at thti time of 
Ulpian, and the Kings of France, had a pre-eminence of this 
kind ; the Emperor ordered all things according to his will, 
and the Kings of France have all things in their power, "Phey 
are like the Jo\e of Homer, and all things tremble at their 
nod : they are human Joves. but that, like oth(‘r men, they 
die.* 


> BudaouB, ' AnnotnlionOH in Uan- 
deotas * (Dig. i. 3, 31), p. 67 : “ Princeps 
legibus solutus ost. Aristoteles, Lib. 
Tertio, Politic. Uujus dicti rntionem 
memorabilem afierro mibi videtur. . . . 
Is igitnr in eo libro in hanc propemodum 
HOntentiani inquit, si tamon rccte 
vertimus ; in republiuu autein optinie 
constituta is denium iuris osse diui 
debet, qui et regere ot rogi, el voluntate 
et aptitudine ad vitain }jaratu8 rst 
secundum virtutein agendum. Agndum 
sit aliquis unus, aut uno otiani pluros 
(pauciores tamon quam ut civil alio 
numenim implore pnssint), tanto col oris 
virtutis exuperantia praORtantcs, si 
plures slut, aut praestans si unus sit, 
reliquonun ut univeraorum virtus cum 
ilUuB aut illorum non sit comparabilis ; 
dico, inquit, hiijusmodi viros non 
jam civitatis partem existimandos esse, 
quippe injuriam illis haud dubie factum 
iri credendum est, si aequas ferre 
partes digni ipsi videbuatur, tanto 


ceteris inaequalos virtute civilique 
facultato. Hiijusmodi onim quasi 
Deum quondam cen-sori inter liominoa 
par est. Proindo legum quoque 
lationom inter aequalos necosso est 
0880 ct gonore ot facultato civili. In 
illos autom hujuscomodi nulla ost 
prorsus legislatio, quippo qui ipsis 
lox sunt, quia onim ridiculum faro 
putemuH oiini qui legem de huiusmudi 
forro aggrodiatur.” 

‘ Id. id., p. 68 ; “ Ago cum quinque 
sunt genera rogni, quintum genus 
est quod 7ra/ifiairi\f[a dicitur, quasi 
dicas rognuin numeris omnibus domina- 
tionis absolutum ; cujusmodi erant 
Reges, Principes Romani, Ulpiani 
tempore, nihil jam priscao civilitatis 
retmentoB, omnia arbitrio suo 
statuentOH ; ut nunc Reges noatri sunt, 
qui omnia in potestate habent, quique 
(ut Homencus ille Jupiter) quoquo 
sese vorterint, omnia circumagunt, 
nutu etiam solo omnia quatientes : 
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Bad6 is, indeed, not satisfied that the words ‘‘ legibus 
Bolutus ” are adequate to express the relation of the prince 
to the Law ; he prefers the phrase “ Principem . . . etiam 
legibus non teneri.” Laws, he says, are made for men who 
are equal in every political “facultas,” but they cannot 
constrain those who are greatly superior ; kings have no 
equals in the antiquity and dignity of their birth, in excellence 
of soul and body, and in the majesty of their bearing ; they 
are-, or should be held to be, equal to the heroes ; and laws 
which are made for the peoph* cannot control such sacrosanct 
beings.^ 

lie suggests that tliere is no more reason why the laws 
should stand between the jirince and the pef»ple than between 
a father and his children. ^ He carries, however, his conception 
of the supreme place' of the prince still further. The prince 
is the minister of God for the. welfare of men, and it is for him 
to distribute, the good things which are given by God to the 
human race ; and In* cites a saying that justice is the end of 
the law, and this is the function of the prince, for the prince 
is the imag<‘ of God, who orders all things aright. This, Bud4 
says, agrees with the words of the apostle, “ Let every soul 
be subject to the Higher Powers.” Plutarch had, indeed, said 


donique humani Jovps, ul iaquit 
I’lautuM ill Cusiiin, sod qui tamon 
tiominuiii more emoriantor. Iloe 
au(em rogni geiiUKOut, iuquu .\iiHtotcIos, 
oum unuB omnium potostalrm lialxit, 
turn cominuuium turn publicarum 
rorum, non alitor otquo uivitau uiin, 
aut populus unuB habent." 

^ Id. id., p. (>8 ; *' Ex BupradictfH 
igitur demonutrari potent ut arbitror. 
Criucipom non modo IrgibuB osho 
Hulutum, id quod Ulpianus dixit, h«d 
etiam legibus non touori. Jam primum 
oum leges ferri debeant in Itoniines, 
gonere facultateque omni politica 
equales, nec logibun teneantur qui 
multo ceteroB rebus bis praestare 
videntuT ; reges autem generositate, 
id est opulentia, antiquitate, et 
olantate nataliuin nemo omnium 


uequare poseit aut contendat, virtuce 
pono et animi et corporis, omnique 
iiiurum majestate humanum captum 
niodumqui excedeie, boroasque aequare 
aut dolM>ant, aut rredantur. Manifes- 
tum est legibus in cives, id est m 
populum latis, .sacrosanctos homines 
non loneri, augiista ilia designatione 
exiiuios.” 

* Id. id. id. : “ Ad haeo cum 
nullum pis civile inter palrem et 
liberos et inter dominum et familiam 
iiitercedat, ut Ariatotoles docet Lib. v. 
Ethicorum, et nos alibi diximus, sit 
sutem eadem ratio inter Frincipam et 
populum ; satis ut arbitror efieotus est, 
quod efficere meditabainur, . . . et Frin- 
cipem non modo legibus solutum esse, 
sed etiam non teneri.” 
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that the Law is the prince of princes, but he explained what 
he meant by the Law when he said that it is not that law 
which is written in books or on tables, but that living “ reason ” 
which is within the prince.^ 

It is obvious that Bud4 was anxious, at least as a general 
principle, to maintain the vi<‘w that the king stood outside of, 
and above, the legal order of society. 

It is, however, also clear that in another place Budd repre- 
sents the. actual constitutional practice of Franco in very 
different terms. In discussing the i)ositioii of the Senate in 
Borne he compares it with “ curia nostra suprema,” and 
maintains that this Court had all the j)ower8 which had been 
in the Senate. The Maiestas ” and powers of the Boman 
people had been transferred to the ])rinco by the “Lex 
Begia,” wliilc the Senatorial Power had been granted to the 
Curia — i.c., the “ Parloment.” It was this “ Parh‘niont which 
declared the princes’ “ acta,” “ rata irritavo,” Ity it he willed 
that his Constitutions sliould be promulgated ; and it was 
to the judgment of this Court alone that the princes, though 
“ legibus soluti,” submitted themselves (“ a (pia sibi jus dici, 
principes leges soluti civili animo ferant 


* Id. id. id. : '' Verius autein quis 

dixerit magistratue tiummoB priii- 
cipes Dei ministroB obbs iu procurationo 
horoinum et Baluto, iit qiiao boiia 
genori hximaiio diviuilus donautur, ea 
ipsi partim di^triLuant inter hominoH, 
parlim asberveni . . . tantoium purro 
bonorum divinoruzn taliumqiio nulluB 
esset hominibus XructuH usuBqiio coin- 
modus et rectuB, sine lego, sino justitia. 
sine principe, . . . Duiiide baec bul>- 
dit ; Justitia igitur finis on! logis, lox 
autem olTiciuin ent priivipiB. At 
princeps ipse imago ost Dei, qui omnia 
recte ordineque constituil. Cunvenit 
hoc cum precepto upustoli ‘ Ad 
Romanos ’ Decimo Tcrtio (Korn. xiii. 
] ). Plutorohus tamon, alibi in 
eodem tractatu ita inquil. . . . (Juis 
igitur principi princeps erit ? Nempe 
lex quae omnium regina est mortalium 
atque immortalium, ut inquit Pindarus. 


Quae verba csso couhcntanea cum 
lego, ' Digua Vex’ (Cod. i. 14, 4). 
Sod quain legem Pliitarchus principi 
imporitanlcni dixorit, ox iis quae 
Hoquuiitur iiitolligcmuB. . . . Lex 
inquit principi imporatrix erit : non 
ilia quidem aut in libris uxtrinHOCus 
script a, nut in tabulib, hcd nnimata 
iiitiiM in ipHO ratio, Bomper cum no 
coitverBaiiH, ojusdemquo observatrix, 
quaeque plus animain inmquam sinit 
tutpla Bui osHP vacuum.” 

* Id. id.. Dig. i. 9, 12 (p. 9fi) ; “ In 
ea igitur curia in qua Biimina juris- 
dictioniB Gullicao atque oiiam juridic- 
tialis imperii nita est, omnia inesse 
miiii videutur, quae ot in souatu, et in 
rontumviratu, ot in aruopago orant, 
dumtuxat quod ad juriEidictionem 
imperiumque iuriadictiale attinet. . . . 
Majestas vero populi apud Romanos 
dicebatur, et auotoritos Senatus. 
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This is, indeed, a very different conception of the relation 
of the prince to the Law from that expressed in the passages 
already cited ; it is possible that Bud^ looked upon this 
relation of king and Parlement as arising from and depend- 
ing upon the king’s will and pleasure, but the discrepancy 
remains, and we shall find something very like it in Bodin. 

We may put beside the opinions of Budd some statements 
of Jean Ferraull., in a work on the laws and privileges of the 
kingdom of France, published in 1515. He contends that the 
Kings of France have the saim; x>ower of legislation as the 
Boman Emperor, and he seems, curiously enough, to hold 
that the Salic l^aw was strictly analogous to the Lex Begia 
of Bonn*, and that by it all pow(“r had been transferred to the 
King of France, who possessed all the rights of the ISmperor.^ 

And, in another ])lace, as we understand him, he seems to 
>88^ that the King of France can impose ‘‘ novum vectigal,” 
other kings and lords can only exact tin* Bcgalia.® 

•^pulns sciscoro solcbut ct jiibi-re, 

Seiialiiet cunsere el auclor Ohb('. Ilia 
igitur popularia ad principom lege 
regia delata Hunt, liaoi' snuaforia ad 
ciiriani tran.siii1a csso creduntur. . . . 

In liujus acta ruferri diplonuita regiaquo 
benoficia solent, ut perpetua oase 
poBsiut, ac nunquant antiqnabilia. 

ILujus autuntato rat a irrit uv o piincipum 
acta, no ipaia quidoin recii&aiitibua, 
fiunt. Una haoc i-uria eat, a qua aibi 
juB dici, principoB logibua aoluti oivili 
aninio forant : quain aiictoreni fieri 
sacrandis proinulgandiaque aaiictioni- 
buB auis velint ; cujuB consilii cen- 
surae, conatitutionoH hubh oxinii ; edict - 
aqua nua iiolint, imo ciijus decretiB 
hujusmodi bub acta coiisorvari eternitati 
velint.” 

* Jean Ferraiilt, ‘ Tractatua de 
Juribuaet Privilegiia Regni Francorum,’ 
zxxv. : " Duodocim lilium jua ali- 

qualiter reapioiena eat quod Rex 
late BoluB facit constitutionos aou leges 
in Regno Franciae. , , . Eat eniiu 
jure certiaaimum, quod populua rogitur 


solo regc, ille .solus potOHt stutuere, 
condcro ct inatitucro. Conatitutio vol 
edict um cat, quoil tantum rex vel 
imporator ronstituit, II. Dist. c. 
Cou.Mtitutii>. Xani salutem reipublicae 
tueri imlli luugis or'didit, divua 
Augusti (nus) couvenire, uoc aliquem 
uulUcore ci rei . . . quia antiqua lege 
regia quae aalica nuiicupatur omne Jus 
oniiiiaquo potestaa in regiam tranalata 
cat ; pt hicuri imporatori aoli hoc 
ponvenerot in eubditis . . . ita regi ; 
cum rex Franciae omnia jura impeia- 
torix haboal, quia (ut dictum eat) 
non recognoacit in temporalibuB 
auporiorem." 

* Id. id., 41 : “ Docimum aeptimum 
jUH rogium pal, quod ipse solua et 
nuIIuB alius potest imponere novum 
\’ectigol . . . alii autom regoa, et 
doinini temporales possunt exigere ; in 
Tit. quoo sunt regalia X Coll. Sed 
nop imponoro neo quocunque colore 
aliam oxactionein facere etiam pro 
utilitate patriae.” (Wo ranfesa that we 
are not quite clear about this passage.) 
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We may also put beside Ferrault the opinions of Charles 
de Grassaille, in a work published in 1638.^ 


When, however, we turn to other and more important 
Civilians of the sixteenth century, we find judgments of a 
very different kind. We begin with Alciatus of Milan and 
Bourges, whoso earlier years were spent in Milan, but who 
later migrated to France and taught in the Law School of 
Bourges in the earliei- part of the century. 

Alciatus, as was natural, held that the authority of the 
Emperor was derived from the Eoman people, but he de- 
veloped th’s into the doctrine that all political authority 
was and could only be derived from the peojile. The “ Jus 
imperii Kornani ” belonged to the people imtil they transfisrred 
it by law to Augustus. God gave meu lordship over all 
animals, but not over olher men ; kings were created, not by 
the Divine command, but by the consent of the people. 
Charles the Great was elected by the Eoman people, and this 
authority is now exercised by the seven German Electors. 
Thus, also in France, Cliilperic was deposed and Fipin elected 
king, and so vith Hugh Capet ; and thus also, in lesser 
kingdoms. Alciatus concludes that “ he is a just prince who 
reigns with the consent of the people, and he is a tyrant who 
reigns over unw illing subjects.” St Augustine rightly described 
kingdoms created by violence, without the consent of the 
subjects, as magna latrocinia.” - 


* Cf. J. W. Allen, ‘ A HUitorj ol 
Political Thought in the hixtcentli 
century,’ p. 284. 

* Alciatus, Opera, Mil. u. col. 1047, 

‘Comm, on Digest,' L. 10, 15: 

“ Jua Imperil Romani ad populum 
pertinebat, donee per legem Bhemniam 
populuB in Augustum Caesarem 
jus omne transtulit. . . . Nam 

cum bominem creavit Deue, ilh 
in cetera quidem animantia jus et 
dominium concessit, hominem autem 
ut alteri alter serviret non indixit. 
Dnde principio rerum non divina 
jusbione, sed ex populi coq^nbu reges 


assumpti sunt ; quod et, post Romani 
imperii occusuni, sorvatum fuit, cum 
Carolus Magnus a populo Romano 
Augustus elect Ub esl, ot a ponlifice 
Leono sacro oleo liuuuctiis ; quod jus 
populi hodie Oiogoriaiia lego in soptem 
Gormamoe principes translatum ost. 
Sic et Franci, Cliilperico ejecto qui 
regno idoneus non essol , I’ipinum 
vunKf^TiKij} consilio Bubstituerunt. Et 
cum Pipini prolos a majoribus degener- 
asset, rursus Odonom, mox oiu.s fratrem 
Robertum et doinde Roberti nopotem 
Hugonem ad summum fastigium 
evexerunt. , . . Et quod de maximia 
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This is an interesting expansion of the tradition of the 
Boman Law, that all authority in Borne was derived from 
the people, for Alciatus enlarges this into the general principle, 
that without the consent of the cjommunity there is no legiti- 
mate authority. 

He is almoBi equally definite in his repudiation of the 
conception that the authority which the people had granted 
to the prin(;e was absolutely unlimited. He refers contemptu- 
ously in one place to the “ hallucinations ” of the theologians 
and the “ adulation ” of the jurists who maintained that the 
power of the prince was supreme and free, and that he could 
do whatever he pleased. This, he says, is certainly not true 
in Italy ; it is absurd to say that bishops, dukes, or marquises 
have an authority ov<‘r Italians which th(‘ Emperor himself 
does not possess.^ 

In another w'orh lie. insists again upon the limited nature 
of the authority of princes. He has, lie says, dealt at some 
length with this, in oi-der that prinees. whether they had 
reached the higliesl rank (he means the Emigre) or are kings, 
diiken, or counts, might learn that they had not so great an 
authority as tli<‘ii- ilatterers tell them ; and also in order that 
the doctrine of Slartin (he., that there was nothing that the. 
Emperor could not do) should once again be refuted.* 


hisco regibua, lumiruiu liouinno et 
Franco, dictum ost, iilom in iuforioribus 
observatum fuisee, qui liistoricob logerit, 
doprebendet ; ut merit o censcuni Di vina 
logo eum juBtum prinripein obbu, qui 
ex populi conseiiHU regnot, q\iad el 
Aristot. tradit ; qui \r'ro invitia 
dominctur, cum tyraniiuni otiuniBi 
CaeBar Bit, a Septoiuviris clcctus, vol 
quaqua aliarutionecivili jure poteuiiuia 
Huam tueatur. Unde cum iiiagua 
rogtia non ex eubditorum cousoubu, 
aed per violentiam primo coiietituta 
aunt, merito Augustiniis libro de 
Civitate Dei 1111. magna latrociniu 
osae dioit.” 

^ Id. id., vol. ii. col. 1 162, ' Comm, on 
Digeat,' L. 16, 111: *' HaUucinantibua 
theologia, adulantibua iuriBconaultiB. 


perHuaileiitibuaque omnia priucipilicere, 
bumiiuimquo ot liberain oeee poteatatozn. 
Quod certe in Italia verum non eat . . . 
ut ndiculum ait aitirmare pontidcibua, 
ducibuB, et quus Germanica voce march - 
iouea vocant, abaolutam in aubditia 
poteHtBtom coinpotori', quae nec ip»i 
linjjoratori in Italos competit." 

* Jd., ' De Formula Romani Im- 
perii ' (cd. Uaale 1554) p. 43 : “ Et haoc 
a nobis diiluaius dicta bunt, turn ut inde 
admouerontur priucipos, aive ipsi ad 
bummum imperii groduiii pervenerint, 
aive ab imperatoribua, reges, duoes, 
comitea appellati aint : non tantum 
illia in populoa licero quantum adula- 
torea eorum auribua melle dilute 
veneno infundunt : turn etiam ut 
Martini, qu^ Bonouiae jua civile pro- 
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Alciatus did not, we thini, doubt that the prince had the 
legislative power, which he had received from the people, 
but in one passage he indicates that he was of opinion that 
the prince should not make laws without the advice of the 
“ Periti,” the men of experience. It appears very possible that 
this is a reminiscence of the provisions of * Oode.’i. 14, 8, though 
he is not here commenting on that passage,^ He is also clear 
that the prince is bound by his (‘.ontracts, that he has no 
power to revoke or annul them. W<‘ have ah'eady observed 
the importance of this concejdion in the (Mvilians of the 
fourteent/h and fifteenth centuries : indeed, he rders directly 
to some of them, and he ahf> refers to the im])()rtant parallel 
])rinciple of the Feudal Ijaw, that the lord could not deprive 
the vassal of his lief without just liansi*.^ 

He also discusses the question whether the* prince can insert, 
in his briefs, clauses which derogate' from tlu* law ; lie says in 
one place that no om* can do this exccqit the prince, and such 
persons as have reciuved authority from him.® That is, he 
would seem to maintain the ispimsing ])ower of tin* prince. It 
should, how'cver, be observed tliat in another ]divce, Alciatus 
allows this only under imjiortant reservations. The prince, 
he says, has power to remit all punishmi'uts for offences 
against himself, but he I'onnot deal in this way with “ our ” 
rights anymore than the peoplcdid who ga^’c him this authority; 


fitebatiir, uilu) luju Inii'Ci'iitori coii- 
cedpntis, Bonlentinin rojifutuTi'tur.” 

For tho Blory abuai Martin, cf. 
Savigiiy, ‘ Gcsi’hii’hto il>>s Koiintflicn 
Bechta,’ vol. iv. p. ISO. 

* Id., Ojx'ra, veil. lii. i-ol. 20, ‘ Comr.i. 
on Cod.,' ]., 2. 6 : " Kuiinnn) tilts Consilii. 
Non enim dobent principos ex se i]>sis, 
leges pronndgiiro, sod BdliibiC- pon- 
torum oonsilio." 

• Id. id., vol. iv., col. 810, ‘ Trao.tutus 
de Fraeaumptionibus,’ ‘ Brguln Torlia 
Praeacriptionum ’ : “ Et probutnr i&ta 
opinio, quao vidotvir comiininior . . . 
ubi non prosumitur causa in principe 
volente rcacindere proprium con- 
tractum : imo iatud non potest etiam 
de plcnitudine potestatis^ secundum 


Pnulus lie ('ubtro in L. Dignn Vox 
C. Do Logibus. (Cod. i. xiv. 4.) 
Et Baldus in Cap. 1. Ad liuoo do pace 
jur. firm, Et Lud. Koin. . . . 

Qucrilur priiuo, dicens, quod priuceps 
non potOBl rovocare contractum a se 
fnoluni. , . . Item ost in feudo.” 

* Td. id.,vol. i. col. 1108, ' Comm, on 
Dig.,’ XXX. i. 55 : “ Adnotovit in primis 
Doot. non posse testatorem adversus 
leges quicquam inducero. Et ideo nec 
ipsum, noc quemquam alium, oxcepto 
prinoipo, posse clausula doTogatoria 
Icgum uii. J’riufipibuB quidem id 
perinittitur, qui legibus soluti sunt ; 
aliis voro minime, nisi quatenus ex 
principis indulgentia hoc consequantur. ' ’ 
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there is, therefore, in ‘ jure nostro ’ no mention of “ plenitudo 
potestatis,” or of “ non obstante ” clauses. Much lesa can 
marquises, dukes, or counts take away another man’s rights.^ 
Alciatus seems elearly to interpret the doctrine that the 
prince is “ legibus solutus ” as meaning little more than that 
he can remit penalties that he has himself imposed, and 
not as meaning that he can suspend any law at his pleasure. 

The conception of political authority which we find in 
Alciatus is obviously very important, even if it stood alone, 
but its importance is greatly increased when we bring it into 
comparison with that of some other important Civilians of 
the sixteenth century. 


How far it may be thought that some of the conceptions of 
other important French Civilians of the sixteenth century 
are due to the influence of Alciatus, and his teaching at 
Bourges, wo cannot positively say, but it is certainly remark- 
able that several of them sot out conceptions which are more 
nearly akin to his than 1 o those of the Italian Civilians of the 
fifteenth century with which we have dealt in the second part 
of this volume. 

Fran9ois Connon, wiio died in 1551, is said to have studied 
law at Bourges under Alciatus,* and his Commentaries on 
the Boman Law contain some very important observations 
on the nature of law and its relation to the king. The primitive 
world, he says in one place, was ruled by kings who were 
chosen for their capacity and virtue, and they ruled without 
any fixed system of law^ When, however, they began to abuse 
their power, and men saw how dangerous it was to entrust 
the wellbeing of all to the goodwill of one, they either thrust 


^ Id. id. a vol iii. col. 113, ‘ Coium. 
on Cod.,' ii., 2, 2 : “ Dubium taraen non 
est,quinsupremi prmcipes.si voiunt.has 
poenas, libera, quam sibi vendicant, 
poteatate remittore poesiunt. Do jure 
autem nostro non possunt, cum onim 
omne jus et imperium ex translatione 
populi habeant, non aliter eo debent 
uti, quam ipsi qui transtulerunt 
uteientur : qua propter in jure nostro. 


nullus ost mentio plenitudinis potes* 
tat is, item clausulae non obstante, 
Ac., ut Ualdus ait. Sed quid in Mar* 
chionibuB, Ducibus, Comitibusquo ab 
his constituti 7 Et multo minus posse, 
dioendum est, nec in ejus dignitatis con- 
cessione id actum videri potest, ut jus 
alteriuB auferant.” 

* Cf. ‘ Biograpbie Universelle.’ 

\ 
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out the kings and made laws, or retained the kings and im- 
posed upon them the restraints of law.' He goes on to cite 
a judgment which he attributes to Aristotle, that to obey 
the Law is to obey God and the Law, whih' to obey a man 
is to obey a wild beast, for the greed and anger which 
turns the magistrate from virtue is like that of a wild 
beast. 2 

These are general conceptions, and -when he turns to the 
actual conditions of his time, his stji.t('monts are different 
but significant. In discussmg the soune of Law he first 
mentions with approval the .saying of Dt'juosthencs that law 
is the agreement of the whole “ Ci vitas ” and the similar 
doctrine of I'apinian (‘ Digest,’ i. 3, 1 ). but he admits that 
in Franc(f it is Ihe authorilj^ of the king which binds men by 
laws. Kvcn hens hoAvever, Connon maintains that if. was 
from the consent of the ])eople that this authority was drawm, 
and thus no law is made without the will of the people, 
either by their own decree, or by that of the person to 
whom they have given authority to makc^ it.“ 

' F. Connanu'', ' Libri Oomincii- livjiiqiiiiiii fro7ioh Ipgum iniocorunt, ut 
tariorum Juris Civili«,’ vol. i. lik. i. 7 cos iiiniia {juloiiiiu ferouientos duritia 
(p. 26): “Hop Cht quod dicilur, juris PoliibiTcnl.’’ 

pribcin illiti Boculis omnia fuisee guber- ]d. id. id., “Bono Aristuteloa : 

nata tnanu rogia. . . . Erat ouim (Jui legem praocase vult, ia videtur 
regibua sola naturae ratio «t juris cl Dpiiin ot legos iinperore : qui autem 
injurioe regiilu. . . . Tin quo no.i vuil lioiniiiom, adiungit et boluam : 
quilibet crrabiitui- rc'i, sdl iiiier ipsos nuiii bcluo .sjmili.s oat oupiditas ot 
esset ad res goreudii“ inuxiiiu Jdoneus, iruc-uudiu, qimo rnagiatratua el opti- 
qui virtiilo, eonsilio, jirudpnlia, ac iiiuiu quoinquo a virluto dotorquent.” 
animi luagniluitino ol robore iiinxinie “ Id. id., i. 8 (p. 28): “Quod voro 
praestarol. . . . Qui non amoro aut lex dirilnr case convoiiliim quoddam 

odio, non cupiditulo aul iracundia toliua civilatis, benp a Uemoathune 
ducereturadjudipandum,He<l qundjus, dicilur quod Alhonienaibue lox nulla 
quod equitaa et vcrilas posUilarol, ni.>!i do ipsoruin consensu impnni 
id omnibus in robu.s cou.alitufjv.l , id jiotuorit. Brnc cl J’apinianua, ‘lex 
sequeretur ot tueretur. est communn prpcejilum . . . com- 

PoBlquam vero coopiasenl ii, quibus inuuis reipublicae sponsio.’ (Dig. i. 
ad hunc modum fuerat data rerum 3, 1.) Nam ot Romania legia scisoondi 
omnium potostas, contra rutionis prue- putestas fuit ppnoa populum. 
sumptionem, multa pro animi libidine Nos qui rogiljus paromus, non 
faoere, et periculosum vidorotur, uuius communis aijonsio, aod principis auth- 
arbitrio fortunas et vitam omnium oritas ulligat Ipgibus : nisi jam turn 
committii quidam, eiectis regibus, ab initio regni constituti, consensuB 
legeB poBuorunt, alii, rotenjis regibus, etiam oa de re noeter putatur acooBBiase, 
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Coimon is, however, clear that the legislative authority 
of the prince (at least, of the Koman Emperor) was unfettered 
by the necessity of taking counsel ; he cites the opinion of 
Papinian that the Law is “ consultum virorum prudentum.” 
but adds that this does not imply that the prince must consult 
the jurists ; it is customary to do so, and it is right and 
honourable, as the Code says “ Humamuu cst,” &c. (‘ Code,’ i. 
14, 8), but as Bartolus says, this is a counsel of “ Humanitas,” 
not a legal necessity. Connon holds clearly and emphatically 
that the legislative power of the prince was as complete as 
that of the whole Koman people. 

On the other hand, he contemptuously repudiates the notion 
that law is superior to custom ; their authority is equal, and 
the later prevails over the earli<T ^ ; and he is equally dogmatif! 
in repudiating the doctrine that the ])rince is “ legibus solutus.” 
The prince is, indeed, o\er the peophi, but he is still one 
of the people, and he wishes that all princes should re- 
member the “ Digna Vox (‘ Code,’ i. 121, 4), and should suffer 
their authority to be controlled by th(' law and by equity.® 
A little later he lays down dogmatically the principle that an 
unjust law is not a law at all, and should be corrected or 
annulled ; and that, if a king by h(5reditary right becomes a 
tyrant and violates the divine and human laws, he should 
be deposed. The law and the king are sacred, and not to be 
violated, but evil law is to be abrogated and the tyrant to be 
expelled. Until this has been done, they must be obeyed : 


cum et illi rognandi putostas data est, 
et nobis imposita neceshilas porondi. 

Sic fit ut nulla lox non de ])opuli 
voluntate constituatnr , cl uii tanquuin 
pactum quoddam conbt<nlir iiOum inter 
se civium, ut diicbat Lycophrou 
Bopliistes ; quod earn aut suiocunt ipsi, 
aut is cui eius scincendao ferendaequo 
dederunt potestatem. Krgo vel utilitas 
ipsa justi propo mater et equi, ut 
scribit Horatius, vel conventio ipsa 
nostra, nos obligat legibus, iis ut 
omnes porere debeamus.” 

1 Id. id., 8 (p. 29). 

* Id. id., 10 (p. 42). 


’ Id. id., 8 (p. 28) : “ Quod si ita 
est, no priucops qnidom ipse legibus 
•solutus est, quoniam ita praeest 
populo, ut unus tamen sit de populo, 
'Digna vox out aiajestato Regnantis 
. . . et re vora majus imjiorii est 
submittoro logibu.', priiicipatum. Et 
oraculo proosontis edict i quod nobis 
licere non patimur, aliis indicamus.’ 
Quod utiuam sibi editum puterint 
omnes principes omnium qui unius 
imperio subsunt populorum : et poten- 
tiam suam jure, lege, equitate prae- 
ponderari sinaiit.” 
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but when it is done, men are free from them.^ We cannot 
say that these eonceptions of Connou are derived from those 
of Alciatus, but then* are obviously important parallels 
between them. 


Fran^'ois Duaren was also a pupil of Alciatus and a con- 
temporary of Connon, dying in 15.59, and in his Commentaries 
on the ‘ Digest ’ wo find some important observations on the 
sources of law and the authority of the prince. 

There is no doubt, he says in oni^ place, that the prince 
can make law, but he raises the queslion how far the people 
also have the right to do this, and ho contends that they 
clearly possessed this rigid, in the time of Julianus, that is, in 
the second century ; he also cites Dion and Suetonius as showing 
that Augustus and Caligula were in the habit of submitting 
legislative proposals to the people, and in a later jiassage he 
suggests that it is at least possible that the people shared 
their power of legislation with the prince, and did not re- 
nounce it entirely, and he cites the words of Julianus as 
illustrating this.® 


* Id. id., 8 (p. 30) : “ Haoc igitur 
dispiitationis iioutrae Huroma sit, in- 
justam Icgom, lognm non obbc. el vel 
lollondani ense, crrorc eogmto, vel 
certe corrigendam ; dinn ia fiat 
parendiir.i oi f abo. 

Ul HI qui jiisU liiTPilitaie rex est, 
tyranuu uH inorop iiidiiut, divina utquo 
huinana jura pervorlul, bxiorum non 
salutoin petat, sed bangaiuom, cuc-ion- 
dus regno os( ; dum id fiat, rex eef : 
nee altentandns b quoquam est, nisi 
commvini snonii.i dix-reto deliboratuin 
sit ot ron.sti1nl\iiii. Sanctum est, 
eniu uumen legis, sanctum et regib : 
neutrum quod fieri potest violanduin : 
Bed lUa abrogaiida, si mala ost ; luc, 
si tyranmiB, cxpollondus est. Turn 
utriqup impmie non pareas, idroque 
solutus. Ante voro si obedientiam 
abjoceris, manus quodammodu vidoria 
afiorit) patriae.” 

Cf. ‘ Sachsenspiegel,’ ^iii., 54, 4 


(of. vol. iii. p. 01, note 2). Vacariua, 
cf. this volume, p. 23, note 4. 

* F. Duarenus, ‘ Comment, in 
Digest.’ i. 3, cap. 3 : “ Principem 

nulla dubitatio eHt legem condere posse, 
cum potostas populi in eum translata 
sit. . . . Sed de populo quaeri potest 
an legis constituendae potestatem 
habeat. £t Julianus satis aperte 
obtondit in 1. De quibus, hie (Dig. 
i. 3, 32) tempore suo populum legem 
cond('re potuisse. Ac scribit Dion, 
Augustuiii lcgo.s ad populum ferre 
solitum, postquam urbis imperium ei 
delatum est. Sed et Suetonius, d© 
Caligula loquens : ‘ tentavit, inquit, et 
comitioruin more revooato, suffragia 
po})ulo reddere.’ ” 

Id. id., i. 4, cap. i. : “ Nam jus 
quod princeps constituit, vim legis 
habot, etsi non intervenerit populi 
consensus, sod sola principis voluntas. 
. . . Quamvis autem juris consti- 
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His treatment of custom seems to us to be related. 
He first asks whether custom can override the law when 
made by the prince, for “ the event shows that the law did 
not correspond with the customs of the people ” ; and he cites 
as from Gratian the words of St Augustine that laws are 
confirmed when they are approved by the custom of those 
who are concerned. He also repudiates the interpretation 
of the famous rescript of Constantino as iiK'aning that custom 
could not overrid<i law ; Constantine only meant that custom 
had in itself no greater authority than law.^ 

Duaren accepts the principle that the prince is “ legibus 
solutus,” tliough h(i adds that he does voluntarily submit to 
the law, and he cites “ Digna Vox ” (‘ Code,’ i. xiv. 4), but 
he very emphatically contradicts the conception that the 
rescripts of the prine(* are to be always obeyed. They have 
no authority against the law or the public interest, they 
cannot deprive a man of his legal rights, they cannot annul 
a judicial decision (“ res judicata ”) when there is no legal 
right of appeal. 2 


tunndi potestas fuoril jirincipi 
a populo : tarnen on’dibilo cyt popu- 
lum eain potowfatem iniigiH cum prin- 
cipo quodamnidclo coinmuiiicttsKe, 
quam a sc omiiiiio abdicasHc, quod ot 
Julinnus ostciidit, juiulo unlc dia- 
putaUH do cousuctudiiic. 1). 1. J)() 
quibuH, supra prox. Tit. (Dig. i. 3, 32).” 

1 Id. id., i. 3, call. 12. 4 ; “ I’o.st- 
quam voro desiil populus logos conderc, 
queritur, an possit consueludo jus a 
principe coustituLuin lullcro. Et 
existimo, si princeps sb initio non 
coegorit inobodiontes ad parendum logi. 
Bed dissimulavorit longo tomporc, 
adeo ut consuotudo inoloverit paulatim 
legi contraria, oa consuetudine legom 
abrogari. Evonius onim docet oam 
legem moribus populi non convenien- 
tem, atque ideo contomnendam osse. 
Can. erit autem 4 Diet. (Qratian 
Decret. D. 4). Inde illud Augustini 
celebratum est, ‘ leges firmantur, cum 
moribuB utentiumapprobantur. . . 

VOL. VI. 


Verum obiicilur nobis rosoriptum 
Const anlini 1. 2. Qiiao sit longa 
consuotudo (Cod. viii. 52, 2). . . . Ex 
quo coiisi-qui vidotur legem consuetu- 
dine abrogari non posso. 

Sod alms milii vidotur eorum 
vcrbortim sonsus quam vulgo crodatur. 
Non onim his verbis significat Con- 
htantinus, si uonsuetudu legi omnino 
contraria sit , non posso legem ca 
abrogari, sod consueludinom majorJs 
auctoritatis non esse quam legem, 
imitatur enim legem, et vim logis 
Imbot.” 

•Id. id., i. 3, cap. 5: “ Kxcipitur 
I^inceps, qui legibus solutus est lege, 
ot senatus consult i.s. . . . Sed is se 
sponte Mua legibus so subiicit, et 
secundum leges profitotur se vello 
vivere 1. Digna Vox (C. i. 14, 4).’’ 

Id. id., i. 4, cap. 4 : " Bescriptum 
parendum esse sine recusatione. . . . 
Quae res multas cautiones habet, 
ut saepe oocit^t ut rescripto parendum 

U 
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This meaiiB, as we imderstand it, that while the piince 
stands personally in some way outside of the law, he cannot 
interfere with the due process of law, or, by his brief, deprive 
a man of his legal rights. We are again reminded of 
Alciatus. 

We turn to another French Civilian of a little later date, 
Nicolas Vigehus, whose work on the ‘ Digest’ was first published 
in 1568. 

His discussion of the sources of law docs not seem to us 
to be much more than a collection of some of the passages 
in the ‘ Digest ’ and ‘ Code ’ which refer to it,^ except when 
ho deals with the relation of custom to law. This he discusses 
in some detail, and he states Jiis own conclusions dogmatically. 
He first refers to it in dealing with what he terms “ Ex- 
ceptiones adversus leges.” The seventeenth “ exceptio ” is 
“ nisi lex alia lege vel consuetudine sit mutata,” and he cites 
some words of that passage of Julianus, to which wo have 
so often referred, in which he says that laws are abrogated 
not only by the aviII of the legislator, but also by the tacit 
consent of all, “ pvu desuetudinem.” * 

Vigelius returns to the subject a little later, and at some 
length. Custom, he says, has the force of law, and ho confirms 
this by citing various passages from the ‘ Digest ’ and the ‘ Code.’ 
He cites as an oxcciitio ” that important rescript of Con- 
stantine w'hich seems to imply that custom had no force 
against law (‘ Code,’ viii. 52, 2) and some words of Ulpian 
(Digest, i. 32, 3) ; but he concludes dogmatically that if the 

non sit ; idque variis ex cauais, propter 
quas hodio in judiciia reacriptn im- 
pugnari solent. i'rimum, quod ro- 
scriptum juri contrarium sit, aut 
contra utilitatem publicam, I. noc 
datnnosa 1. rescripta C. De Frecilnia 
imper. offer. 1. ult (Cod. i. 19, 3, and 7). 

C. si contra jus vel utilitatem publi- 
oam (Cod. i. 22, 0). Quo in genere 
poni debet rescriptum, quo jus alienum 
toUitur . . . unde intelligitur rescripta 
impetrari solum posse a principe de iis 
quae nemini dAmmim ii^erunt. . . . 


Qufierilur de eo, qui adversus senteu- 
tiam reacriptum impetravit. Bt cer- 
ium eat, ai rea judicata ait, ut nullus 
supersit locum appellationi aut supplica- 
tioni, rescripta ejus retractandse causa 
impetrata, nullius esse moment!. , . . 
I’raeterea adversum rescriptum obiicitur 
quod per mendacium et obreptionem 
impetratum sit.” 

* Vigelius, ‘ Digestorum Juris Civilis 
Libri Quinquaginta,’ i., 1, 4 ; i. 3, 1 ; 
i. 4, 1 ; i. 4, 3. 

» Id. id., i. 7, 17. 
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custom were subsequent to the -written law, it prevails against 
it. (We cite the last words of the passage.) ^ 

When he turns to the relations of the prince to the law, 
while he cannot directly repudiate the doctrine “ Princeps 
legibus solutus,” he argues that to act upon this is contrary 
to the “ Digna Vox,” and that in several cases the Emperor 
had said they would not act upon it, but that while they were 
“ legibus soluti ” they lived according to the laws ; and he 
quotes some lines of Claudian.^ Vigelius clearly does not 
like the principle that the prince is “ legibus solutus.” When 
we come to the authority of the prince’s briefs, he states 
dogmatically the limits which are set upon it by the law. 
In spite of the reverence which is due to the briefs of the prince, 
no such brief is to be accepted in a Court of Law which is 
contrary to the general law or the public service, unless it is 
such that it inflicts no injury upon anyone. ^ 


' Id. id., i. 8 (col. 28) : “ Ergo bi 
ecripta lex oxtet contra conauotudincm, 
conBuetudo legi scriplao codit. Huju>< 
exceptionis roplicatio haoc eeit : iiihi 
lex Bcripla conaucludinom praecessoril, 
tunc ouLm cousuoludo poKtea in- 
secuta praocedentom logom tollit, 
eaque potior habetur.” 

• Id. id., i. 7, 18: “ Excoptio, 

nisi imperator vel August a legos non 
observavorit. Haec excoptio ap- 
probatur 1. Princeps, 31 S. Do 
Legibus (Dig. i. 3, 31) ; his verbis 
princeps legibus solutus est. . . . 

Plane non omno quod licet hones- 
turn est. Itaquo quamvis principi 
liceat praeter leges vivere, decet 
tamen eum vivere secundum leges. 
Quod approbatur 1. Digna -Vox (Cod. 
i. xiv. 4). . . . Concordat 1. ex 
imporfecto 23 ff. De Legibus. . . . 

‘ Ex impeifecto testamento legata vel 
fideicomnissa imperatorem vindicare 
inverecundum est.’ Deoet enim tantae 
majestatis, eas servare leges, quibus ipse 
solutus esse videtur. Concordat item 1. 
ex imperfeoto 3 C. de testamentis, his 
verbis (Cod. vi. 23, 3). Ex testamento 


HOC imperatoTom hereditat em vindicare, 
Hunpo constitutum ost. Licet eiiim 
lo.x imperii solomiiitatibus juris impera- 
torem solverit, nihil tam proprium 
imperii est, quam legibus vivere. 
Concordat doiiiquo Instit, quibus modis 
tostamonta inlir. fin. ubi. j Impp. 
iSoverus et Antoninus (Inst. i. xvii. 8). 
‘ Licet (inquiuut) legibus soluti simus, 
atlamen legibus vivimus,’ Hue perti* 
not versus apud Claudlanum poatain. 

* In commune jubes si quid, censosve 
iouondum. Primus jussa subi : tunc 
obsorvatior acqui. Fit populus, neo ferro 
vetut, cum vidorit ipsum, Auctorem 
parere sibi." 

’ Id. id., i. 10 (col. 35): “ Primo : 
Kesoriptum principis rogulariter utile 
est, et servundum. . . . Concordat 1. 
sacrilcgii ix. Cod. De Diversis re- 
scriptis, his verbis (Cod. i. xxiii. 5). 

* Sacrilegii instar est, super quibus- 
cunque administrationibus vel dignita- 
tibuB promulgandis obviare beneficiis.’ 

. . . Hujusregulao exceptionessequun- 
tur . . . (col. 40), xii. excoptio. Nisi 
resoriptum contra jus sit, vel utilitatem 
publioam. H^eo exceptio approbatur 
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A little later still, we come to another important French 
Oivilian who lectured at Bourses from 1551 to 1572, H. Doneau, 
whose work, ‘ Commentariorum de Jure CivUi,’ was first 
published in 1589-90.1 

Doneau is, in llie first place, clear tliat law is established 
by the Koman people, for the prince only holds 1,he legislative 
power because the people have eonf(“n‘ed it upon him, and it 
is immaterial whether the people mates laws itself, or whether 
it does this by those to whom it gives Ihe power to do so.® 

In another place Doneau seems to si)cak as though the con- 
sent of the citizens w(*re still required to make law, and he 
cites tlie important passages whi(;h speak of the “ eommunis 
resipublieae sponsio ” as a nee,essary element in Uigislation ; 
this is the more significant as he adds that the obligation of 
law is greater when it re])resents a man’s own consent, than 
when it is imposed upon him by tlu^ will and authority of 
another.® 

l. ult. C. Si L'diiirn jvis, cl hi-, vcrhi , obiigntioii'. in the oxrcllorit work oi M. 
(Cod. i. xxii. 0), ‘ Oiiino, v'liju'-ciuo l'.yM.'ll, ‘ Doikiihi. - n \ lo ot “cs ouvrugpK,’ 
niojoris vcl iniiiorih tul/iuiiNlndionM bcdii for hiH tlo(iul'“r( study of Uonoaii 
iioHlrae umvorstn> roipuhlicno jiidiccs and ior Jus viiluul)lo .iccoutit of (he 
moTieinii8,iU luilhuii rcscnptui.i. iiullam ollwr OimIiuus wilJi whom wo have 
pragmaticaiii hanctioiiern, nullum .nc- Ijccn Iculmg. 

ram adiiotaliorifini, <umc pciiciuii juri * 11. lloiicau, * Opora Omnia,’ vol. i., 
vol utilitati }nihli<'(i« wIvcTfa csew cd. Uoin. ]828, i. 8, 0. ‘ Commen- 

vidaatur, in diMccpIulioiicrn cujus- toiioriim clc Juro Civili ’ ; “ Lex tolius 
libet litigii pulmiitur prtuVrri ; snd populi Hoiiiniii conHtitutio CBt. . . . 
goneralpii huitus cojisiituiiojic.s, inodis Pc/ics hnne hutnma juria coristituendi 
omnibub lion dubil ant obh( rvntidac. potestab fult. Nam, no princops 
Concordat 1. nee 3 C. I)c prccibus Imp. quidem, poatoa hac x>°^^i>fnto prao. 
offorendis hisoo verbw ‘ Neu daniiu.ba ililus cHsot , nisi populus potestatem 
fiaco, noo juri coutruria postulan suam in ilium rontuliaaot. . , . i, 8, 14. 
oportet ' (Cod. i. ^ix. 3J. I’roposilac Jam anto dixi, uiliil intcrosso, utriim 
excepiionis roplicalio hacc- cat. ‘Nibi qin's quid constituat, aut doceriiat ipse, 
rescriptum contra jus ncmini obsit, an voro li, quibu.s ipso constiluondi aut 
ot prosit petonti ’ : quae replicatio decorncmli potestatem dedil.” 
approbatur 1. Koscripta, 7 C. De » Id. id. id., i. 16, C ; “ Accodit ad 
Precibns Imp. off. his verbis (Cod, i. haec consensus civium in jura et leges, 
xix. 7). ‘ Resoripta contra jus elicita ox quo lex, ‘Communis reipublioae 
ab omnibus judicibus praecipimus sponsio,’ dicitur in 1. i„ 1. ii. Dig. De 
rofutari: nisi forte aliquid est quod legibu.s. (Dig. i. 3. i, 2.) Sponsio 
non laedat alium et prosit potenti, vel communis, quia in earn se omnes cives 
crimen supplioantibus indulgeat.’ ” obligant communi consensu tamquam 
‘ We wish to express,’ our great sponsione . . . unde earn servare 
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It seems reasonable to relate this to Doneau’s treatment 
of custom in relation to law. He interprets the rescript of 
Constantine (‘ Cod.,’ viii. 62, 2) as referring not to a particular 
custom, but to custom in general, that is, as meaning that 
custom, as sueh, is not superior to law as such ; and that if 
a particular custom and a particular law are in conflict, the 
later in time is superior.^ 

When IJoneau turns to the relation of the prince to the 
existing law, he asserts dogmatically that all men are imder 
the law, even lluj ]irinee. It is true that the priuce is “ legibus 
et solemnil atibus juris solulus ’’ by the ‘‘ Lex Eogia ” of the 
Boman peopk', but he is bound “ communi principum lege 
et siia,” for th(‘. ])riuce wills to live according to the law.® 

He returns to the question in his Commentary" on the ‘ Code,’ 
and contemptuously brushes aside the contention of those 
who favoun'fl the. prince, that it was derogatory to his dignity 
that he should not be able to do wha1ev(T lie pleased, and he 
points out that the Empire rests upon good laws, Avhich are 
established not only by the words of th(‘ jirince but by his 
example.® 


debonl laiito dilipon+nis ; rinaido major 
PHt oblipafio ('a, qualii hil)i quisqiio 
BponRioiio bna impo.smt, (piaTii quae 
aliona vohmlalo I't inipprio injic-itur.” 

’ Id. id. id., i. 10, 0 : “ Tn hie 

cniiii verbis, ‘ Cons\if(iido non vincit 
rutioiK'iii nut b'goi-i,’ noqno ‘ con- 
Buetudini.s ’ vorbo noniinaUir spooios 
aliqua cunsuoludinis, ut appan't, bed 
genus ipsum poubuoUidinis. . . . 
Itaque tutum hoc edict um esl Uc 
consuetudiiw et lege in suo genoro, 
non in spocio hujub, aut illius vol 
consuotudinis vel Icgis. . . . Capteruin, 
si spocios inter se conferuntur, con- 
Buetudinos sen ]cg(>s nbrogantos, et 
leges abrogntae, nogare non potest, 
quin lex abrogans vincet priorom 
quae abrogatur.” 

■ Id. id., i. 17, 1 : “ Sed an omnos 
juri parore debent 7 Oniuos, quando 
quidem commune proceptum est, quod 
omnibus ponitui. . . . Etiamne prin- 
oeps T Et tenentur etiam principes 


Icgilrtis. Uu'ilur quidem prinoeps 
solutns logibu*-, 1. princops d. de legibus 
(Dig. 1 . 3, 31) quia logibu'3 et solemni 
tatibiis juris solutin est a populo 
Romano lego rogia, quae de ejus 
iuiporio lata est. (Dig. i. 4, 1 ; Cod. vi. 
23, 3.) At tonelur legibus communi 
pnneijuim Ic-go el Hua, declarant enim 
111 si‘ voile legibus vivere, statuontes, 
nihil magis eonveniro iinperio 1. 3 C, 
De Testniiienlo ult. (Cod. vi. 23, 3) ; 
Inst, quibus modis tost, infirm. (Instit. 
ii. 17, 8). Extalquo liiijus sontentiao 
confirmatio euin insigni eommondationo 
coiijuiieta in 1. digiia, C. De Legibus 
‘ Digna Vox.’ (Cod. i. 14, 4). . . . 
Quod si quidquid principi placuit lex 
est (Dig. i. 4, 1), etiam haoc voluntas 
lex erit. Et quoniarn principes in se 
lioc volunt : etiam ipsi in sese erunt 
lex." 

' Id., Opera, vol. ix., ' Comm, on 
Code,' vi. 23, 3 (col. 16) : '* Sed pro 
principe hoik dicitur : principem solu* 
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The general principle that the prince is under the law is so 
fiirmly asserted by Doneau, that it is not surprising that he 
should lay it down dogmatically that Imperial Eescripts in 
particular cases, which are contrary to law and the public 
interest, are to be ignored by the judges. He admits, indeed, 
that if they do not injure others, and in some other cases, 
they may be rec('iv(‘d. but with these »>xeoptionB they are to 
be treated as null and void ; it is significant, he adds, that 
even if they contain a “ non obstante ” clause, they have 
no force. 1 

It would seem ck-ar, as we said before, 1hat, whether we 
attribute this to the influence of Alciatus or not, these import- 
ant Civilians of ihe sixt<‘enth eenlury rcipresent very different 
conceptions from those of most. Italian CiAilians of the fifteenth 
centur3^ 

We can now turn to Cujas, the greatest French Civilian 
of the sixteenth eenlury ; it is true that his work belongs to 

tuni PBSti Icgibus. . . . np-poiidi ii< imperii cst, cas ri’.s constitiiPro mivKiniP, 
honi prinoipoh. hoc jii.. miIji placcre, ipiibuH imperiuni consistit : Hlat autoin 
ne quid ox iinpcricclo tcslaiuoiito onano iitipcnum bonif. legibus, liao 
capinnl, non quod pro Mia potostulo etabiliiint ur a principo, non verbis «'t 
capere non pccMiil, m cii uti vrhnt, ejus sed innxiinH oxcmplo.” 

sed quia .-oiuti Icpilmr., nihiloinnnis » Id.. Opera, i ol. i. : ‘ Comm. Do jure 
legibuB vi\ero voliml, et milirnittcro Civili,’ i, 1), 12 : “ .Si conceBBum quid sit 
legibus pi'iiuipatinu finbt. li. IT, 8 ; contra jut. vcl utilitatein publicam. 
Cod. vi. 28, 3). Quod tolum gonuB diBtncto votatur rea- 

Dixenl nliqiU'., quod do ahaeuta criptiRajudiribuBadmitti.” (Horefersto 
toribuB principnm imms quam sac}iti Code i. 19, 3, 7, and Code i. 22, 6.) Such 
audire solct, pniu’ipcni faccrc infra Rcaciipta may, however, be admitted 
dignitatem ot magiblralus impcriuin, if they do not injure a third party, or 
Bi non faoiat quao hbet, cum hoc ejua if thoy merely remit a punishment, 
imperio tributum sh, ut eit aointua and in some oilier cases when they 
legibus caeterorum. Uio opregie re- merely provide for some delay. “ Quod 
sponderunt boni prmciiics, quod m si nihil horum erit : non dubitabimus, 
hoc rescripto legimus, tantuin abes.se quin rescriptum contra jus impetra. 
lit, dum principes hp subjiciunt legibUH, turn non debeot a judicibus admitti. 
aliquid imminuant do majestate im- Quid tamcn, si princops nominatim 
peril ct, Bun, ut nihil Rit tarn proprium addiucrit in rescripto, velle se servari 
imperii quam legibus vivere. Et recte, quod rescribit, non obstante lego 
nam proprium imperii est rempubli- contraria, et earn legem nnmmatim 
cam et imperium ornare moribus ; appellet ! Ne sic quidem rescriptum 
bononun morum pars magna est admittendun.” 
obtemperare bonis legibus.. Proprium 
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the later years of the century, but it appears to us that 
it is closely related in character to that of the Civilians 
■with "whom "we have been dealing. Cujas’ observations on 
politics are scattered over his various legal works, but when 
they are put together they seem to represent something like 
a systematic theory of the nature of the State and its 
authorities. 

In commenting on the famous passage of Gaius, “ omnes 
populi ” ( ‘ Digest,’ i. 1 , 9), he sets out a far-reaching and signifi- 
cant judgment on the relation of the organised State to human 
life. There may be, he seems to mean, men who are not 
ruled by laws and customs, but these do not constitute a 
“ Populus,” for where there is no law there is no “ Populus,” 
and ther('fore no Common wealth ; and he cites Aristotle as 
saying that where there is Law, there is a Commonwealth. 
So far his words are reminiscent of Cicero as well as of Aristotle, 
and, indeed, they are also closely parallel to Bracton, and they 
represent the same profound and penetrating judgment, 
that without rational order the life of the community is 
impossible.^ Cujas does not, however, mcK'ly say that there 
can be no Commonwealth without Laws, but ho also holds 
emphatically that while there may be races of men who live, 
like the beasts, without them, yet there is in all men a right 
Eeason which makes them capable, like us, of the greatest 
things ; for this Koason can be brought out like fire from ashes 
or from flint ; and, though they may be “ wild and outlaws,” 
they are not, like the beasts, incapable of being ruled by 
custom and law. The natural Eeason, which is the Law of 
Nature, may be asleep or buried in them, but the light of 
Eeason may be easily stirred up.® 

* Cf. vol. i. p. 4 and vol. iii. p. 67 f. Nam Respublica est res populi. Et 

* Cujas, ‘ Opera Omnia,’ vol. li. reote Arist. 4 Politic. ‘ ubi lex est ’ 
' Comm, on Digest,’ ad. L. ix. (t.e., inquit, ' ibi est Respublica.’ Et ubi 
Dig. i. 1. 9) (col. 136) : " Ait autem : Respublica, ibi leges vel mores, qui 
' Omnes populi qui legibus et moribus sunt pro legibus. Sunt qui, bestiarum 
reguntur.’ Ergo quidem sunt qui nee more, vitam ducunt, et in agris agentes 
legibus neo moribus reguntur et quidam passim, et ratione recta nihil adminis- 
Bunt non populi. Nam ubi lex non est, trantes. Sunt plereque gentes hujus- 
neo pro lege mos, ibi nec populus est. modi sed tamen inest eorum animia 
Et si populus non est, neo Respublica. vis et materia, non minus quam in 
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These are very interesting words, closely parallel to a 
famous passage in Cicero’s ‘De Legibus ’ ^ ; but it is import^t 
especially as illustrating Cujas’ judgment that the foundation 
of the Commonw(*alth is the Law, and the foundation of Law 
is Season. 

In another passage* Cujas discusses the meaning of ‘ Jus, 
and says that if we are to consid<‘i‘ this properly we must 
begin with the Jus Gentium, which he identifies with that 
Natural Law which liicasoii teaclu*s men, and which is present 
in all men.* 

He then discussc’s a plirase of Modi'slinus (‘ Digest,’ i. 3, 40). 
“ Jus,” he says, “ is made by consent or necessity, or estab- 
lished by custom,” and (’iijas explains what he understands 
this to nieau. ” Jus,” wliich is madi* by consi'ut., is Lex, 
for it is established by the command of the ” Popiilus ” or the 
“ Pl(‘bs.” “ licx,” that is. law in this sensi*, is binding upon us 
b<*eause we have consented to it, or beeause it has been 
established by that State* in which we wen* bom and brought 
up. Again, ('ujas puts it ii* another way. What is “ Lex ” ! 
he asks. It is an agn*ement « 1 th<* Commonwealth or the 
common consent of all those who dwell together, or as Demos- 
then<*8 and Aristotle shv, the common agre(‘m<*ut of the city.® 


nobtriu, ad nitvxiintiH res ^trejxlas, el 
reeta ratio qiine fmile elici potest, ant 
reddi melio,', ,ii'ic'(ipirj>d(i, ut ex 
einere ignis, ignirf ex silice non difficile 
elioi potc-f, quod iiisil ei liaec naturu. 
Xam quod sint quidiiiii fen, cl iiiiiiifiiios 
et exleges, non idoo ctiaiii iil brula 
non poesunt non nionlius et legibus rojn. 
CnnBopita cst in qiiibusduni et quasi 
ronsepulta ratio ilia iiiiturali*’, quod ost 
gentium omne jus, et quanivis co nou 
regantur, est tainen insituin in eW, 
quantumvis feris, ojiih rationia lumen 
quod facile excitan potest.” 

t Cf. Cicero, ‘ De Legibus,’ i. 1-12 
and vol. i. (p. 8). 

* Id. id., ' Comm, on Digest,’ ad L. 
vii. (Dig. i. 1, 7) (col. 129) : “ Qui 
voluit definire jus civile universum, 
non praetermisit jus gentium, ut 


Aristotolos qui jus civile divisit sum- 
matim, in jus naturalo, quod est jus 
gentium, et logitiiiium : non praetor- 
niihit ronsueludinem, non equitatem, 
ut Cicero in Topicis. Nam jus gentium 
o.st ratio, quu imbiili sunt omnea 
lioniine‘3, quae jubet faeienda, pro- 
liibetqiie coiitraria, quam nemo ignorat, 
vel si quis eius ignorantiam obtendat, 
non excusatiir.” 

“ Id. id., ‘ Comm, on Digest,’ ad L. 
vii. (Dig. i. 1, 7) (col. 130). He cites 
Modostmus (Dig. i. 3, 40) : “ Hrgo 

omne jus aut consensus fecit, aut 
necesbitas constituit, aut firmavit 
consuotudo. . . . Nam jus quod oon- 
sonsuB focit, lex est, quae populi aut 
plebis juBBu eancita est, nom lex 
nulla alia ex causa nos tenet, quam 
quod nos ei consenserimus, aut quod 
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Jus, which is made by necessity, is in the first place a 
“ senatus consultum,” and Cujas cites Pomponius, ‘Digest,’ i. 
2, 2. When it became difficult for the whole people to be 
gathered together (m account of their number, it was necessity 
which compelled men to give the care of the Commonwealth 
to the Optimates. In the second place, it was necessity which 
created the form of “ Jus ” which is made by the prince ; 
it was because the Senate was not equal to the charge of 
ruling the Provinces that the prince was created.^ 

Jus, which is established by long custom, also rests upon 
consent, but it is a tacit and unwritten form of consent. 
Cujas adds that Jus, which is established by necessity, has 
indeed some form of consent, but it is a forced, not a free 
consent, such as that which makes law (lex) or custom. The 
foundation of the Senatus consul turn is necessity, that of 
law and custom is wiU.* 

Pam oivitatom (civitaf.) ponslKiiif, in 
qua noa null ot oducati Hiiiiiui: 1. do 
quibus, do Icfiibiis (Dig. i. 3, 32). 

Quid lox 7 t'oinniunis rpipublifao 
spouMu 1. 1 ; d<i Itigibus (Jbg i. 3, 1), 
et pominuiUN poiikchhus oiiiiiiiiiii i-imul 
liabiliint iuin, < oiiN]ioiiKici poinili.DonioH- 
tlioneM Lib. ii. (ruvuijKri Koivii t;;s ir6\fa>j. 

Rt Arisi. ouoXuynT fia TT;r TroAtoir, 
ill addit. ad AIox.” 

' Jd. id. id. (rol. 1 30) ; “ Jus autom, 
quod iiocoHni1afi fecit, oul M'lmtus 
consultum, 1. 2 § dcindo, dc Orig. Jur, 

(Dig. i. 2, 2, 9). Cum diffieiJo poBhPt 
populus in unuin conveniro, auclo 
numero civium, nocosRitatoin ip.sam 
curam reipiiblicao ad optimato.s, poli- 
iioreti viroB, ad sonatum doduxiR.sp, 
inde nata eonatuB ponBulta. . . . Nam 
jus quod princopa facit, necoaMitas focif . 

Nam non ob aliam rem creamus priu- 
cipem, quem ut dorrota faciat ot jura 
dot, ut est apprte scriptum in 1. 2 § 
novissime, de Orig. Juris (Dig. i. 2, 2, 1 1), 
dum ait, ‘ Sicut ad paucioroa (id ent, ad 
Benatum)vias juris constituenditransisHo 
videbatur, ipsia rebus dictantibus ’ (id 
eat ipaa rerum neoesaitate), ita per 


partPB ('vPiiinso (id OBt jiaulatim, non 
ut quidani per partes, id oat per 
sutTragin. Alii per jiarlcs, id est jier 
fnclioiiBs). Et rectissiino dicitur ab 
Accursio rem a populo veuisso ad 
seuatum, ot a Bouatu ad populum 
(principciii) per paries, jier viueR, 
paulaliin podetetimque. Quid vero, 
iniquit, per parlos vonit 7 ul, inquit, 
noccs..je csset rcii>ublioae per unum 
coiisiili. Nam senatus non potuit 
sutbeoro omnibus provinciis regendis, 
ob id constitiitus princeps, qui rerum 
omnium ossot dominus, quique potes- 
lato cactoros omnes praepolloret.” 

‘ Id. id. id. (col. 130): “ Vorum> 

notandum hoc jus, quod firmavit con- 
suet udo longa, etiain esse coiisensum, 
sed taciturn ot illileratum. Legem facit 
coiiHCnsus exproBHUh et literatus, suftra- 
giiiiii, fonventio, jussum, decretum 
populi aut plebis. Quiuimo et jus 
quod neeessitas const ituit, in se con- 
aensum habot, sed coactum, non 
liberum, quails est is qui legem aut 
consuetudinem facit. Senatus consulti 
principium est neeessitas, legia et 
consuetudinis voluntas.” 
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We turn to his more developed theory of the nature of law 
as custom. In another work Gujas discusses this question 
with immediate reference to the famous passage in ‘Code,’ 
viii. 62, 2 ; he maintains that a custom which reason and 
public utility approve, and which has been confirmed by long 
unwritten consent, and by a judgment in the Courts, abrogates 
any law which has ceased to serve its purpose and is of little 
use to the Commonwealth. For no la.w is binding upon men 
unless it has been received by custom ; or, as he puts 
it in another place*, the force and power of approved 
custom is such that written laws do not bind men unless 
they have been accepted by the judgment of the people, that is, 
unless they have been approved by custom.^ 

This is a very explicit statement of the importance and 
authority of custom as representing the reception of a law 
by the peoph*. C'ujas puts this principle, however, in still 
more general terms, in another work, when commenting on 
the famous definition by Papinian of Lex, in ‘ Digest.' i, 8, 1. 
We are bound, he says, by the Laws, for no other reason than 
that they hav<‘ be(*n reciived by the judgment of the people, 
and approved by (mstoni. and he cites Aristotle as saying that 
the whole authoril j , "whieh law has to compel men to obedience, 
comes frtmi custom ; and he cites a writi'r named Demetrius 
as saying that law is simply custom which has been written 
down, and thai custom is unwritten law.® 


* Id. id.. \ol I'l., ‘ Puratitla in 

Libros ix. Codi* vin 52 

(ool. 211): “La (Con'iuetudo) tamoii 
quam ratio Miasit, vii rut 1. 1, ratio 
^guaedam major, ot publu a utilila'-, et 
longiun tompuB torito ot illiteralo 
omnium conBonHU, et rorum judicat 
arum firmavit nuctoritas, aaiio abrogat 
lagem, cujus latio vol resBavit, vtl 
minoroBt, vel minus coafert Reipublicoe, 
quia et deficere videtur lox tanquam 
obliterata supra quam ubub invaluit, et 
deficiente lege consuetudo sola domin- 
atur, et legis vim obtinet. . . , Bed et 
nulla lex, aliter nos tenet quern bi et 
oonauetudine reoepta sit.” 

Id. id. id., ‘ Comm, on Code,’ viii. 


62 (col. 1190)' “ Hic igitur quaeri* 
niuB, do vi longao ot probatae con- 
suetudiniB, cujus una vis seu virtue 
haec est, quod legos ipsae, quae ex 
Boripto constant, nulla alia ox causa 
nos tonent, quam quod judicio populi 
rocoptae sint, id ost quod otiam con" 
Fuotudino Sint adprobatae.” 

• Id. id., vol. iv., ■ In Lib. I. DoBn, 
Papin. Ad. 1. 1 fi. Do logibus ’ (Dig. 
1 . 3, 1) (ool. 1273) : “ Lox enim est 
commune praerqitum, communis epon- 
sio omnium, et reote 1. de quibua 
(Dig. i. 3, 32), leges nulla alia ex oausa 
noB tenere, quam quod populi judicio 
receptae et usu probatae sunt, id est, 
communi sponsione populi, et idem 
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So far, then, Cujas conceives of law as representing the 
custom and consent of the community, but he also formally 
and explicitly accepts the principle that the people had trans- 
ferred their legislative authority to the prince. In one work 
he puts this quite dogmatically and simply, that while the 
public and general ancient laws were made by the people, 
or the Plebs, they do not now make such laws, for they have 
transferred their authority to the prince.^ In another work 
he gives a summary of the various forms of Jus, which once 
belonged to the people, but had been transferred to the 
prince. 2 It should, however, be noticed that in his Com- 
mentary on the ‘ Digest,’ Cujas’ language about the nature of 
the authority of the prince does not seem quite the same. 
In commenting on the account given by Pomponius of the 
origin of the Imperial power, he describes how, by a slow 
process, Eome passed from the authority of a king to that of 
the people, from that of the people to that of the Senate, and 
from that of the Senate to that of one man, not a king, but a 
prince who should bo lirst in the Commonwealth and the 
Senate, but should not take to himself all the right (jus) 
of the people or Senate, but rather should share it.® 

We turn to Cujas’ conception of the relation of the prince 


ipHe Arisl . ii, I’ulil., u v6/jio? oi/5cjuiai' 
play fX*‘ ''^1 Tjapei rh l6os, 

id eat lex uullam vim hubet, qua 
compellat hominea iit sibi pareaut, niai 
earn quam aaaumit ex more recepto, ex 
ronauetudiiie, quae nun conilatrir, nisi 
diurno tempore, atquo adeo recto 
Demetrius legem niliil aliud osao quam 
consuetudinem acriptam, conauolu- 
dinem ease legem, non acriptam.” 

Cf. Cujas, Opera, vol. iii., ‘ De Foudis,* 
Lib. ii. 1 (col. 1827). 

^ Id. id., vol. iii., ‘ Faratitla in 
Libros ix. Codicis,’ Cod. i. 14 (col. 20) : 
“ Ao primum quidem in boo titulo 
agitur de legibus publicis et generalibua, 
quae antiqua sunt Jusaa populi vel ple- 
bis : queJea nullae feruntur hodie, pop. 
uli poteatate tranalata in principem.” 

■ Id. id., vol. iii., * Comm, on Code,’ 


vi. CO (col. 818): "Jus omne, quod 
populi fuit, translatum est in princi- 
pern. I’opub fuit leges ferre et por- 
ferre . . . hodio est principis. . . . 
Populus creavit magistratum, hodie 
princeps. . . . Pupulua indixit bella 
. . . hodio princeps solus. , , . Fopu- 
lus a magistratibus appellabatur, hodig _ 
princeps. . . . Bona vacantia populo 
doforebantur, hodie principi.” 

• Id. id., vol. ii., ‘ Comm, on Digest,’ 
ad L. 2 (Dig. i. 2, 2) (col. 148) : “ Per 
partes. . . . Et lento progressu a vi 
et poteatate regia od populiim, a populo 
ad aenatum, a aenatu ad unum, non 
regem, aed principem quasi in republica 
et aenatu primum, qui neo populi 
aibi, neo aenatua jus omne vindiceuret, 
aed cum eo portiretur.” 
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to the law, when made, that is, to his discussion of the meaning 
of “ legibus solutus.” In treating the passage of Ulpian 
(Digest, i. 3, 33), which says, “ Princeps legibus solutus est,” 
he says that these words had been understood by the Greeks 
as referring to “ penal ” laws, for the prince has no judges ; 
by the Latins as referring to all laws ; but the truth is that 
they only apply to “ Leges Oaducariae,” not to others ; 
even if the prince has not sworn to observe the laws, much 
more, if he has. The people was bound by the laws which 
it had made, and then'fore, also, the prince upon whom it 
had conferred its authoj-ity. The proper meaning of the phrase 
is that the prince has the power of making and immaldng 
laws, but he must only use this power for a just cause and for 
the good of tli(‘ Commonwealth ; he has also some power of 
rectifying things done without law.^ In another work, 
commenting on ‘ Code,’ vi, 23, 3, he sets out the same judgment 
in much the sanu* t<'rms, and with special reference to his 
own time.** 

* Td. id., vol. iv., ‘ OlMC'rvQliiiiics,' oo lantnin portinct, ut iiitelligatur 
Lib. XV. 30(((il. 17r>/>). “Ad 1. ]>nn- penOM priiicipoin essr> omnem polOH- 
cepB. De LogibuM (Oig. i. 3, 31). tatom fcroiidunim vol nbrogaiidarum. 
Do legibus poonaris (irtmei ila iidorpro- aul dcroganduruni legum, ut AuguB- 
tsiitur . . . quia ucilir'ot judicch nou linus ait in Epistula quadani, ' Im- 
habot. Li'liiii. do (|ud>iisciuique por.itorc'iu non osso Hubjoctuin logibus 
legibus, cum biI, inbcriptiono Icgis, oa qui habot iu putestate alias legos ferre, 
sentontia tantum H( ripiciidu do legibus non toiiiero qiiidem, sod ox justa 
cadurariis, Julia, ot Pajuii, quao batis eau'-n ot ro publica atquo adeo 
otiam por so odiuMir oraiil . . . . ,Sod ct roufinnancla oiiiun quao non jure facta 
plerisquo aJii.s pniK ijm's ,.(<lati non (unt.’ Ut p’-mcipom logibus adoptionem 
orant, licet iinjK’iii initio non jurassom non jure fiictam oonllrmare . . . ot 
in leges, ot niultominus si jurassont. matninoniunu tatumquo libororum non 
^fiuinimo, ut pojiulus ipso suis legibus jure quaesitorum ; et hoc quidem 
tenebatur, it a jirinoeps. . . . Cadu- solum ost principom supra leges esse, 
oariis legibus soluti oriiiit, rx S. C. Non placet quod de Achille Horatius, 
quodom eorum, quno facta osso Jus- ‘ Jura negat sibi data, nihil non arrogat 
tinianus refert, et aliis quibusdam veluti urinis.' ” 

Bolemnibus manumissionum. . . . Q\iod » Id. id., Oporn, vol. iii., ‘ Coinm. on 
igitur d. 1. Princeps, ot Dio 53, ditxins Cod.,’ vi. 23, 3 (col. 687) : “ Principem 
hoo se ex Latino sermone transferro non vindicare hereditatem. . . . Im- 
A^ufTai Tuv I'd/uar, non de omnibus peratorem, non item, quia defuncto 
legibus aocipiendum est. Et quod extraneus est. Et addit rationem, 
Dio. Chrysostom., principem esse quia lex imperii solemnitatibus juris 
T»i> yiwoii iirdvu . . . et idem Jus- imperatorem solvent, nihil tamen est 
tinianus in Nov. 105 (Nov. 105, 2, 3) tarn proprium Imperatori Quam leiribus 
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It is quite clear that Cujas refuses to admit that the Boman 
Emperor was above the law; he recognises, indeed, his legis- 
lative power, but maintains very confidently that he was 


vivere. Et legem imperii vocet earn 
quae primum Augusto dotulit im- 
perium, ut refert Dionysius Lib. 52. 
Quod Augustum privilegium dioitur, 
leg. un. ult. do Cadue. toll. (Cod. vi. 
61 § 14, a). Quodquo Dionysius 

scribit so transfurro cx Latino sorinono 
\vovTuv tClv • id est solvuntur 

legibuH. Et inde D. Chrisos. in 
Oratione quadam tradit prinripem 
esse, Tuv vutiuv t'irdvw. Et similitor 
Justin, in Nov. 15, leges niti pnncipo, 
et esse ei submisHas, atque subject as, 
quod scil. in pntoslato sit solius 
principis, ox us\i reipublicae logos 
ferre, vol abrogare, vcl derogaro, et 
eas ipsuin quandoquo sequi non posso. 
Quaproptor aliquando major vidctur 
potestas osse prineipis, quam popult 
fuerit. I’opulus enim suis legibus 
tenebatur, prinoeps suis legibus non 
tenotur. . . . Ea est lex imperii, 
quae Augustum solvit legibus, maxiiuo 
si non juravorit in leges initio imperii. 
Non solobant cnini jururo in logos, eum 
Plinius scribit in I'anegyrieo ; ‘ juraro 
magistratus quidem in logos, sod onim 
jurisjurandi vorba ignnta osso prin- 
aipibuB.’ Nisi cum magistratus cogunt 
jurare in legos. 

Hodie quia prinoeps utatiin initio 
imperii jurant in legos, tantum abost, 
ut legibus soluti sint, quin quam 
maxime legibus obslringantur ex suo 
jurejurando. Et ut soluti sunt prin- 
cipes legibus, tamen ut iiiquit 1. 3 
(Cod. vi., 23, 3), nihil est tain 
proprium principatus quam secundum 
leges vitam dogere. . . . Et ologanter 
Impp ; Severus et Anton, in § ult. 
Inst, quibus modis testament a in- 
firmentur (Inst. ii. 17, 8), licet, 
inquiunt, soluti simus legibus, tamen 
legibus vivimus. Et elegantius, 1. 4. 
De Legibus (Cod. i. 14, 4), preolarum 
esse et dignum voois principis, profi- 


tentis se legibus alligatum esse, et de 
auctoritato legum pendere auctori- 
tatem principis, et revera majus esse 
imporio legibus submittoro im- 
perium. . . . (Col. 688), Contra tamen 
invenio in quibusdam legibus omnino, 
ita e.sse solutos principes, ut nec secun- 
dum leges vivant. Invonio solutum 
esse principem legibus cadticariis, 
Julia nempo ot Papia, 1. quod prino. 
de leg. 2 (Dig. i., 4, 1). Si tibi re- 
lictum sit legatum et hominem ex- 
eineris i. mortuus fueris, antequam 
dies legati redoret, caducum fit lega- 
tum. Sed si legatum rolictum sit 
principi, et is obiorit, quod omnes 
obiro oportet, antequam dies legati 
coderot, legatum non fit caducum, sed 
cedit heredi ])riucq>is. Et hoc est 
quod ait 1. prineeps do legibus, ' Frin- 
ceps legibus bolutus est.' (Dig. i. 
3, 31.) Nam diligenter attends ad 
iiicriptionem legis quae est Ulpiani ex 
quatuordicim ad legem Juliam et 
Papiam, quae sunt legos caducarioe. 
Prineeps ergo est logibus solutus, 
i. 1. Julia et Papia, non omnibus legi- 
bus. . . . Nec vivere dicam unquam 
genoraliter esse verura quod ait 1. 
prineep.s. (Dig. i. 3, 31) cum id tantum 
sit accipiondum, specialitor de lege 
Julia et Papia, non de legibus omoibus, 
et tamen maxime id alKrmabo cum 
erit prineeps, qui juravit in legem 
et quod contra legimus in plerisque 
auctoritatibus ‘ Principom esse supra 
legem,’ hoc eo pertinet ut intelligatur 
principem liabore potestatem ferendi 
et abrogandi leges, non temere quidem 
sed ex justa causa ot e republica. 

Ac consequenter posse principem 
confirmare quae non jure facta sunt, 
ut legimus adoptionem non jure 
factam a principe confirmari . . . et 
roatrimonium injustum, statumque 
Uberorum in jure quaesitorum, n 
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normally bound to obey the law so long as it was law ; and 
it must be observed that Gujas says in the passage last quoted 
that the princes of the modern world were boimd by the oath, 
which they took on their accession, to obey the laws ; that is, 
it is clear that besides what he conceived to be the rational 
and critical interpretation of the jurisprudence of the ancient 
world, he had no doubt about the constitutional principle 
of his own time. It may also be observed that Gujas very 
emphatically assorts that it is a more error to maintain that 
the prince has “ property,” in the strict sense of the word, 
in that which belongs to the private individual; he has 
rights over it “ imperio,” but not “ dominio,” ^ 

We think that it is plain that in France from Alciatus to 
Gujas, a number of the most important Givilians of the 
sixteenth century maintained a conception of Law and its 
relation to th(! prince very different from that of the Italian 
Givilians of the fifteenth century, and even from that of the 
Givilians of the fourteenth century. 

We must also observe that one of tho most important 
Givilians of tho century in Germany, Zasius, a native of 
Zurich, but for many years Professor of Eoman Law in the 
University of Freiburg in the Breisgau, during the first part of 
the sixteenth century, represented in some important points 
the same principles as Alciatus and the French Givilians with 
whom we have just boon concerned.® 


principe confirman. . . . l.ogiuius eos 
poenae veniam facerc et ubolere crimon 
^g^ulgentia et benignitate eua. Kuf. 
ex causa etiam voiiiam legibus facero. 
Et hoc solum cst, quod diuitur princi- 
pem esse supra legos : non placet, quod 
de Achille ait Horatius, ' Jura negat 
eibi data, nihil non arrogat armis.’ ” 

* Id. id., vol. V., ‘ Observationes,’ xv. 
30 (Col. 1766) : “ Verum no abutimur 
etiam ilia sententia ‘omnes esse prin- 
cipis,* ex 1. 3 C. De quadr. praesc. (Code 
vii. 37, 3) cujus mens haec est, ut 
omnia tarn fiscalia quam patrimonislia, 
de quibus in ea lege agitur, principis 


esse intelligamur. At et juris civilis 
Seneca hanc vucom esse ait : • omnia 
regis esse, etiam quae sibi quisque 
pri vatus habet et possidet,’ quam tamen 
ita excipit roctissime, ‘ ut omnia rex 
imperio possideat, singuli dominio.’ 

Nec enim quae tua sunt, principis 
sunt ; aut certe tua sunt, aut certe tua 
non sunt, quoniam dominium in soli- 
dum duorum esse non potest, et oom- 
munia quoque esse inter se et princi- 
pem dixerit nemo, et fiscalia quoque 
ipsa proprie principis non sunt." 

• For an account of his life and 
work of. the excellent work of Stintxing, 
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We find some important judgments in his Commen- 
taries on the ‘Digest,’ and we have, in one of his 
“ Consilia,” a detailed discussion of the question whether 
the Emperor could interfere with a judgment of the Beichs 
Kammer-Gericht by an Imperial writ or brief. 

Zasius uses the strongest terms to describe the “ Potestas 
immensa ” of the Emperor ; he is a living law, and what he 
decrees as law, or decides in judgment, is held to be law. 
He is “ legibus solutus,” and can make law “ solus ” ; whether 
Zasius meant by this that he can issue laws by his own 
authority, or that ho is the only person who can make law, 
is not clear. ^ 

We must not, however, be misled by these high-sounding 
phrases. Zasius goes on at once to say that the Boman 
prince, if he has made any contracts or agreements even with 
private persons, is bound by them ; for, though God has 
placed the laws under the control of the prince, he has not 
done this with contracts ; they belong to the “Jus Gentium “ 
and are founded on natural reason. This, ho maintains, is 
the common doctrine of the “Juris Periti,” such as Cynus 
and Baldus, and ho relates it to the tradition of feudal tenures.® 
Zasius returns to this question of contractual obligations in 
his treatise, ‘ In usu feudorum.’ ® 


‘Geschiclite dor I’opularen Literatur 
des rOmischen und canoiUHchen Reobts, 
in Deutschland.’ 

1 Zasius, ‘ Opera Omnia,' Frankfort, 
1S90, vol. i. ; ‘ Comm, on Digest,' 
i. 2, 2 (p. 124) ; “ (Ratum esset) 

Ex quo colligitur, principis Romani 
potestatem esse iminensam ; est enim 
lex animate in terris. . . . Et qind- 
quid statuerit, aut sententiam dando 
decreverit, ceteris paribus pro lege 
servatur . . . ipse enim sicut est legi- 
bus solutus ita solus legem condere 
potest.” 

' Id. id. id. id. : “ Contractus tamen 
si quos princeps Romanus etiam 
privatis personis perfecerit, eum obli- 
gant ut fidem conventionis servare 
oogatur. Licet enim Deus principi 


subjecerit leges, non tamen subjecit 
contractuum vincula, quae juris gen- 
tium sunt, naturalique ratione con- 
sibtunt, et praecipue in principe bonam 
fidem requirunt. Quae est communis 
jurisperitorum doctrina. Bald. Cynus. 
Doctor. . . . Unde nimis improvidgB 
ne quid durius dicam, nuper quidem 
exdoctor aulicis contrarium respon- 
dorat. Nec porro tutum mihi videtur 
quod Jacobus de Sancto Qeorgio in 
practica feudorum, in princip. fuseruit, 
principem Romanum auferre vasallo 
feudum posse. Cum enim vim con- 
tractus feuda habeant, stare contraotui 
princeps tenebitur.” 

* Id. id., vol. iv., ‘ In usu feu- 
dorum,’ pars. vii. 66 (p. 87). 
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He also maintains that the prince’s actions must be 
oonfonned to reason and equity, and he cites not only the 
irell-known stories about Trajan and Agcsilaus, but also the 
rescript of the Emperor Anastasius, which instructs the 
administrators of the Empire that they were not to pay any 
heed to rescripts or pragmatic sanctions which wore contrary 
to the general law or to public utility.^ 

Zasius considers this question further in a j)assage in which 
he discusses what is meant by the phrase “h^gibus solutus.” 
Does this, he asks, mean that the prince can act contrary 
to the law and annul the Civil Law? The Canonists, he 
says, maintain that this was true of the Pope ; it- would thus 
be true also of the Emperor; but this assertion, he says, 
never pleased him, for various reasons, and especially because 
laws (jura) are given by God through tlie mouth of the prince. 
He considers that some laws may be suspc'uded in particular 
cases, and that this is done by a “ non obstante ” clause. 
But again, he says, if the prince should annul a man’s legal 
rights without due cause, his action is null and void, even 
though he does it in the form of a law or decree. This is the 
law of Germany, and he says that he had heard a judgment 
given against the prince in the prince’s “ consistory.” ^ 


’ Id. id., vol. i., ‘Comm, on Uigost,’ 
i. 2, 2 (p. 124) ■ “ Kt in umverhuni, 
princcpB nihil admittet quod rationi 
obviet et equiiati, ut osi eligantiAMinus 
text, in Leg. Digna \ ui . (Cod. i. 14, 4). 
Licet oiiini absululu potuataij logibue 
non ligotur, ut supra diximua, ea 
tamen potestate abuti non debet ; 
quantoenim eat aua poteataa immenaior, 
tanto magis aequitatom exigit et 
justitiam, quam in primis colere et 
oolendam praeacribere debot. . . . In- 
signia eztat D. Trajani sententia . . . 
denique optime Bex Ageeilaus . . . 
quod et imperator Anastasius salubritor 
sanoivit in 1. fin. C. si quid contra jus 
(Cod. i. 22, 6) ; quern textum utinam 
dootores pro suo quisque, vel commodo 
vel ingenio, non ita distoiquerent.” 
(The text of Code i. 22, 0, reads : 


“ Oinnis oujuscunque majoris vel 
minoris admimstrationis universae 
nostrae reipublicae judices monemus, 
ut nullum re.scriptum, nullam prag- 
maticam sanutionem, nullam sacram 
adnotatiouem quae general! juri vel 
utilitati pubbcae adverse esse videatur, 
in disceptationem cujuslibet litigii 
patiantur proferri, sed generates sacras 
oonstilutiones modis omnibus non 
dubitent observandas.”) 

' Id. id., Opera, vol. i., ' Comm, on 
Digest,’ i. 3, 31 (p. 167): “Sed quia 
in L. nostra principem ab omnibus 
absoli’isse legibus, et lege positiva, 
quaero an per hoc princeps possit 
faoere contra legem : an possit tollere 
jus civile : Certe Canonistae hoo 
tenent de Papa, quod possit tollere 
jus positivum . . . et sio etiam hoo 
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Tliis reference to a definite case in the Gonrts is of great 
interest, and it seems probable that this is the ease which, 
as we have said, is dealt with at length in one of Zasius’ ‘‘ Gon- 
silia,” which has happily been preserved. The plaintiff had, 
many years before, brought a case against the defendant 
in the Reiohs Kammer-Gericht, and the Court had ordered 
the defendant to pay a certain sum of money to the plaintiff. 
The defendant had then taken the matter to the Emperor 
Maximilian, who issued a mandate, “ de plenitudine potestatis 
et ex certa scientia,” annulling the judgment. After further 
negotiations, a eompromiso had been arrived at, by which 
the plaintiff was to receive 1000 florins, but this was never 
paid. On the death of Maximilian, the plaintiff applied for 
the execution of the original judgment.^ 

Zasius begins by laying down two general principles, the 
first that the Emperor could not override the judgment of 
the Court, and the second, that the Emperor was bound by 
his contract. 

He recognises that ther<* had bc'en much discussion about 
the effect of the use of such phrases as “ex plenitudine 
potestatis ” and “ (‘x c(>rta scientia,” when employed by 
the Emperor in his briefs or writs, but he is himself quite 
clear that the prince could not annul “ Res Judicata ” by 
the use of such phrases. He had always held, and still main- 
tained, whatever other doctors might say, that the prince 
could not, by his “ plenitude potest-atis ” or his “ certa 
scientia,” or in any other way, annul the lawful right (jus) 
which a man might demand, except for some great public 
cause. The authority of the prince is of the largest kind,. 


imperatori esset permissum. Sed mibi 
nunquam plaouif. ista asaertio, per 
multaa rationes quas jam obmitto. 
et maxime, quia jura aunt divinitua 
per ora principum promulgata, ut 
dicunt patrea in decretia. Bene 
credo quia aliqua jura ex cauaia poaaint 
in particulari toUi, vel contra eas 
indulgeri, quod quotidie fit per clauau- 
lam non obatante. . . . Quapropter 
ai princeps nooeret tollendo mea jura. 


boc non valorot, causa non apparente, 
etiamai hoc per modum legis, decreti, 
aut atatuti facorot, contra doctrinam 
Baldi in 1. 2 C. eod. : et ita aervat nostra 
Germania integritatem legia : et vidi 
ita judicari in Consiatorio Frincipia 
contra Principem, aecuri quo paoto 
adulentur vel Itali vel alii principibua.” 

^ Id. id., vol. vi. “ Consilia ’* Liber 
u. 10 (p. 127). 


VOL. VI. 
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for the protection of his subjects, but an authority to injure 
them, belongs not to a prince, but to a tyrant. He dismisses 
rather contemptuously the contention that it must always 
be presumed that the prince had some Just reason for his 
action, and contends that the use of such phrases as “ pleni- 
tude potestatis,” &c., had become so much a matter of con- 
vention that no great force could be attributed to them. 
He concludes, therefore, that the prince could not take away 
a man’s lawful rights by the use of such phrases.^ 


‘ Id. id., ii. 10: 1. “Prat-millo pro 
indubitato, quod nontentia diiliiutiva, 
a domino judico Cainorac lula, vim 
habet zoi iudiculae . . . quod igitur 
per sentontiaiu ditliuitiv’HJii procoruiu, 
Imporii Cesariu iioniino dociaum oat, 
refricari alio prnoossii non dobot. . . . 

4. Socundu priicniitto, ]irm{‘iponi 
Romanum siio coulnwtu ligari, sii-uti 
privatum aliquom. Dous onini qni logos 
more poaitdvaa pniicipi auhjeeit, oundem 
subjooit oontracUbus. . . . 

6. quod princopa Hnmanus 
contractu eateuuh obligutur, ut noc 
plonitudo potOBltttia, noc ulla urgens 
clausula eum eximut, tonot Philippua 
Deciue. . . . Idem Dooius . . . qui 
dicit PrincijM'in licol lege posilivu 
non obligotzu', tamon dictomiue rationis 
subiri. . . . 

Hia sic pracmisaib, uliqua cx 
actis inilii prehonirttib dubiti eolUgero 
volui, quae videbnntvr mivgib ncf'os.-aria 
ut dividorontur. I’l-iino an phiicopa 
de plenitudino potostaliH, ot cx rerla 
^^ntia, per sun inaiuluta, rom judi* 
catam a domino anotore obtontam 
caasare et annulare potuciit. . . . 

Breviter igitur aguntoa, diximus 
mandata hujuemodi titulo Caosarib 
emiasa, quamvis ex plenitudine potes- 
tatia et ex certa sclent ia exierint. rem 
judicatam predivtam caasari non 
potuisse, nec ease oaasatam, quod 
multipliciter probari poteat. 

7. Et primo quicquid dicant doctorea 
in hoc punto, ego semper tenui et 
teneo quod prinoepa, neo ex pleni- 


tudJnb potestatis, neo ex i-erta scientia, 
sod HOC ullo alio modo, jus alteri 
qunusituin tollere, vol infirmare poasit, 
niM hoc ingons ]>ublicae utilitatia 
causa nrgerct. , . . 

10. Proiude ciusdem logos a doc- 
tori bus male in argument um trahuntur, 
quasi prini'ifiis Itoirani absoluta poles- 
ttts ad jura ))rivii1oriim viulanda se 
extondal. Scio beno prinoipia potes- 
tatom ad tutclnm subditorum, ad 
justitiam asserondam esse amplisai- 
luaru : caoterum ut injuria aubjectia 
fiat, illie principies poleatatem non 
Bgno.sco, sed tyranui. . . . 

11. Nec obsTat quod ex doctoribua 
oliqui put ant, causam juatam in 
princijxi sempor praesumi. ... Si in 
Curosaris mandntis absurda, non vori- 
siiniiia, item impurtinentia et quae 
prirna fronto iniqua apparent, con- 
tmentur, ot priiieops in mandatis et 
clainsulis hujuamodi omitlendi eaaet 
facilia, jam justa cauaa prosumi nec 
deberet nec iiosset. . . . 

13. Accodat quod cum hujuamodi 
clauBulae plonitudine potestatis et 
certae aciontiae, hoc tempore velut 
ex styli consuotudine, in omnibus 
prope unperiedibus literls, ut divua N- 
alio quodam loco fatetur, inaeri et 
aaepenumero importinonter asacribi 
conBue\ erint, non eat tanta in eis via 
ponenda. . . . 

16. Et ut finiam, si a justitia 
Justus dicitur, et principem Boizzuium 
juatum ease neceaae eat, oonaequitur 
ut in eo juatitiam reaidere dioe- 
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This is important, but it is not all that Zasius has to say ; 
so far he has argued on general grounds that the Emperor 
could not override the judgment of a Court of Law, or violate 
the clear rights of any subject, by invoking some supposed 
absolute authority. He goes on to cont(‘nd that in this par- 
ticular case the Emperor Maximilian was bound by a Con- 
stitution of his own. He describes the Diet held at Worms 
in 1495, and says that Maximilian promulgated a Constitution 
that he would not obstruct the proceedings or judgments of 
the Eoichs Kammer-Gericht, nor evoke its cases to himself, 
nor annul, nor suspend its decisions, and that he had confirmed 
this Constitution on several later occasions. This Constitution 
had r(‘ceived the force of a contract by the Emperor’s oath 
to observe it., and the Emperor is bound by his eontract.^ 

He sums up, therefore, that the authority of the Eoman 
prince does not extend to injustice ; although he is free from 
merely positive law, he is subject to reason and the Divine 
Law, the right (jus) claimed by another which belonged 
to the Jus “Naturale” or “Gentium” could not be taken 
away by any words of the Emperor, such as “ de plenitudino 
pot(*statis ” or “ <‘x (ierta scientia,” except fur some obvious 
public cause ; the use of such i)hraBos in the Imperial writs 


mus. ... At cum justitia uuiucique 
tribuit quud suuiu ost, quoinodo 
princojM allori quod Kxniiii ost uuferot ? 
Quomodo injuriuo ab eo nuacoiitur a 
quo jura prooosHorunt ? 

16. Bocto ergo conclude quod per 
clausulaH nupra diclas quantumcuiique 
Binum oflundant, altori quod suum 
est, Bine rationo, iinmo contra ralionom, 
pro solo voluntatis et potcnliao libito, 
auferri non possit." 

* Id. id. id.: “20. Tertia ratio 
Bumitur a contractu seu constitutione 
Divi Caesaris N. Nam in facto mihi 
refertur, quod Caesarea majestas ante 
compluros annos cum principibus, 
proceribuB, legationibua et statibus 
Bocrosancti imperii Romani dum con- 
ventuB imperii Wormaciae haberentur, 
constitutionem et ordinationem fecerit, 
quod Bua majestas statum et procur- 


Bum jiulicii Camerao imperii, in ojus 
procc^sibus ct Bcntontiis non impodiro, 
noc nd mc avocaro, irritaro, BUHpeiidore, 
out ulla via, bivo appellationis, suppli- 
catioui.s nut roatitutionit!, ad ueMe 
trahoro, aut roacindoro velit, &o. 
QuamconsLitutioiiom seu ordinationem, 
dicitur Divus Caesar verbo majestatis 
seu dignitatis suae promisisse : varo 
existouto quod oandom ordinationem 
Caesar in aliis Hoquentibus imperii 
con.so.B.sibus saepe ronovavorit, sicuti et 
novissime de anno, &c., 10, in civitate 
Augusta factitatura ease fertur, prout 
ox actia apparot. Cum igitur divus 
Caoaar se dictam ordinationem servare 
promiserit, non est dubium quin in 
vim contractus tranaierit. . . . Sed 
supra in secundo evidentiali evioimus, 
Caesarem suo contractu ohligari et 
Bubici.” 
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has therefoTe little significance. The Emperor, therefore, 
cannot annul the “ res judicata ” in the case under discussion, 
and more especially because he was bound by his own contract 
made with the Empire. lie concludes, therefore, that the 
Court should order the judgment given before in favour of 
the plaintiff to be carried out.^ 

We shall have occasion in later chapters to deal with some 
other important jurists of the sixteenth century, specially 
with Bodin, Peter Gregory of Toulouse, Barclay, and Althusius, 
but primarily as political writers, not jurists, it seems to us 
better to treat them from that point of view. 

In this chapter we have endeavoured to put together some 
observations on thcs political theory of some important 
Civilians of the sixteenth century, mainly in Prance, and 
we think that we have done enough to make it clear that they 
represent a position different in some respects from that of 
the Civilians of the fourteenth and fifteenth centuries, and 
analogous rather to that of some of the most important 
Civilians of the thirteenth century, like Azo and Hugolinus. 

* Id. id. id., 67 : “ Epilogando igitiir, imiltum operenlur, id quod Divua 
et velut sub summsrio recolligcado N. ultro per litoraa buah confesaus eat : 
quod aupra diffuse Bcripaunua : cum ol maxime predictae clauaulao nullam 
Frinoipis Bomam potoataa ad injua- proraua habeant officaciam ai conatet 
titiam extendi noo debeat nuc poaait, principi ease obreptum ; bisque con- 
Bcilioet quod princeps etai ait lege more auquons ait quod Uivua Caeaar aupra- 
positiva BolutuH, ration! ianien et dictia mandatia ab eo obroptitie ex- 
juri divino subjectus sit : nec alterius tortis, rem judicatam domini aotoria 
jus quaesitum, quod de jure natural! tullore et casaare nec potuerit neo 
vel gentium prodidit, auforri per pnuci* voluerit, attento precipue contractu 
..peng posait, no de plonitudino qmdeni ot ordinatione aua cum impeiio 
poteatatia, vel certa acientia, niai facta. . . . Concludimus, partes dom- 
fortasais ex causa publicae utilitatia ini judicia et dominorum asaessorum 
prinoepe jnoveretur, et de ea mamfoste ease, ut sententiam et rem judicatam 
appareret : et conatet quod dictae praodictam, juxta petita domini act- 
olauaulae, plenitudinia et ecientioe, oris, esse exequendam pronuncient, et 
paaaim sine delectu in principalibua exequantur.” 
litteria inouloari conauetae, non ita 



PART IV. 

THE POLITICAL THEOEY OF THE LATEE 
SIXTEENTH CENTUEY. 


CnAT‘TEE I. 

THE SOURCE AND AUTIIORITY OF LAW. 

We have so far been dealing with the history of political 
theory and ideas in the first part of the sixteenth century, 
for it appears to us that it is wise to distinguish in our treat- 
ment between the earlier and the later part of the century. 
How far indeed there art; any important differences between the 
general character of the earlier and later coneei)tions wo shall 
have to consider, but it is obvious that in the second half 
of the century there was a great deal more political writing. 
The fact is obvious, and some of the causes are obvious and 
apparent, for the last fifty years of the century were full of 
the clamour and noise of civil war and revolutionary move- 
ments. We may say at once that it seems clear to ourselves 
at least that those movements had no relation at all to what 
is called the “ Eenaissanoe,” whatever that word may mean, 
and that the great revival of religion, the Reformation, or 
what is called the coimter-reformation, was only, and only in 
part, the occasion and not the cause of these movements. 

As von Ranke long ago pointed out, the great international 
conflicts of the sixteenth century were not caused by the re- 
ligious movements, but only sometimes crossed and some- 

\ 
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tunes deflected by them ; and the same thing is true of the 
political principles and theories. It is at first sight a curious 
thing to find a Scottish Protestant like George Buchanan 
expressing almost the same judgments in political theory as 
the Spanish Jesuit Mariana ; but the fact is that the difference 
of religious belief, as such, had little or no relation to political 
conceptions. 

All this, however, wo shall have to consider ; the fact is 
that, whatever the reason may have been, there was a great 
outburst of energetic political theory in the second part of 
the sixt6>enth century, and our business is to examine this, 
and to consider what were the relations of this to the traditional 
conceptions of the Middle Ages. 

Wo thought it well to begin the preceding part of this volume 
by drawing att(‘ntion to a work which seems to us to bo in 
many ways very representative of the normal attitude of men 
in the sixteenth century to political authority — ^that is, de 
Seyssel’s ‘ La Grant Monarehi<* de France,' a work written 
apparently with no specially contro\ ersial intention, and we 
pointed out that, to him, the Government of France was a 
monarchy indecnl , but limit t*d by the various laws and organisa- 
tions of the country. 

In 1583 there -was published in England (but it had been 
written apparently in 1502) the work entitled ‘ De Ecpublica 
Anglorum,’ by Sir Thomas Smith, a man of large and varied 
experience of public oiUce, an Ambassador, a Privy Councillor, 
and a Secretary of State.' This work also appears to have 
been written without any special controversial intention, 
and we think that a consideration of the main prin- 
ciples set out in this work may ser\e to indicate some of 
the normal conceptions of Englishmen about politics, and 
especially their conception of the place and authority of law. 

After describing the six forms of good and bad governments 
in the terms of the Aristotelian tradition,^ he goes on to deal 
in more detail with the contrast between the king and the 

^ Cf . J. W. Allen, * Political Thought * T. Smith, * De Bepubhea Anglo- 

in the Sixteenth Century,’ p. 263. rum,' i. 3. 
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tyrant. The king he describes as one who by inheritance 
or by election has received the Crown with the consent 
of the people, and who governs it by its laws, to the 
benefit both of the country and of himself. The tyrant, on 
the other hand, is one who rules without the consent of the 
people, who makes and unmakes laws at his pleasure, without 
the advice of the citizens, and who puts the advantage of 
himself and his kindred before the common good.^ 

He goes on to say that this “ tyrannical power ” was given, 
as it was said, to the Eoman emperor by a decree of the 
people, and some say that the same power belonged to the 
King of Prance and some of the Italian princes, that they 
possoss('.d the pow<'r of making and immaking laws, and of 
imposing tax(‘S without the consent of the people ; he adds 
that it was said that it was Louis XI. who first changed the 
administration of the Prench kingdom into this absolute 
and tyrannical power. There are, he says, some who main- 
tain that this was not a form of tyranny but the proper form 
of monarchy. Smith, however, regards such an unlimited 
authority as one which might bo valuable in time of war, 
but is in time of peace dangerous to the people.*^ 


* Id. 111., i. 7 : “ When Ono person 
bearelh the rule, they tlcfino ihat to Imj 
the estate of a king, who tiy succession 
or election, commeth with tlio pood 
will of tho peojilo to the government, 
and doth administer tho common 
wealth by tJio lawes of the same and 
by equitie, and doth secko tho jiroiit 
of the people as much os his owiw. 

A tyrant they name him, who by 
force commotli to tho Monarchy npiunst 
the will of the people, breaketh lawes 
alreadie made at his pleasure, maketh 
other without tho adviso and consent 
of the people, and rogardoth not the 
wealth of his communes but tho ad- 
vancement of him selfe, his faction, and 
kindred." 

* Id. id., i. 7 : “Tho Emperors 
olaime this tyranicall power by pre> 
tenoe of that Rogation or plebiscitum, 
which Caius Caesar or Octavius ob- 


tained, by wliii'li all the people of Rome 
did conferre their power and authority 
unto Caesar wholly . . . Some men 
doe judge tho saino of the Hinges of 
Fraunce, and eortaino Princes of Italic 
and other plaios, becauso they make 
and abrogato lawes and edicts, lay on 
tributes and impositions of their own 
will, or by tho private counsoll and 
adviso of their friends and favoqj'ites 
only, without tho consent of the 
people. 

The people I call that which the 
word ‘ populuB ’ doth signifie, the 
whole bodie and the tliroe estates of 
tho commonwealth ; and they blame 
Lewes the XI. for hindering the 
administration royall of Fraunce, from 
the lawful! and regulate raign to the 
absolute and tyranicall power and 
government. . . . 

I. 8 : Ottiers do call that kinde of 
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This is a very emphatic and important statement, that in 
normal political society, and in its normal circumstances, it 
is the Law and not the prince which is supreme. This is the 
conception of Bracton and of Fortescue, and, as in Fortescue, 
the statement receives a greater emphasis by the reference 
to France, while Smith, like Fortescue, thinks of the French 
conditions as being recent d<*velopmonts. 

It is interesting to compare the conceptions of Sir Thomas 
Smith with those expressed in the*, contemporary work of 
Francis Victoria, who was a Dominican and Professor at 
Salamanca. Victoria has a high conception of the nature 
and place of the king and his legislative authority, but ho 
also sets out in very dogmatic tenns his judgment that the 
king is bound by the Law. Some, he says, contemd that the 
king is above the whole commonwealth, and that no one 
can bo bound except by a superior ; but it is clear that the 
king is bound. The laws of the king have the same authority 
as those which ar(> made by the whole commonwealth, but 
laws made by the whole commonwealth are binding upon all 
men. It is open to the king to make laws or not, but it is 
not open to him to be bound or not. As in contracts, a man 
may or may not enter into a contract, but when it is made 
it binds him.^ 


adrainistratioii which the tirerkes do 
call ■irafi0a(rifn7au, not tyiaiiny, but 
the absolute power of a king, which 
they would pretend that everie king 
hath, if he would use the same ; the 
other they call ^a<rt\fla vouikti, or 
• the ^oyal power regulate by lawes. 
Of this I will not dibpiilo at this lirao. 
But, as such abscilule administration 
in time of worre, when all is in armos, 
and when lawes hold their peace 
because they cannot be hoard, is most 
necessarie : so in time of peace, the 
same is very daungerous, as well to 
him that doth use it, and much more 
to the people upon whom it is used : 
whereof the cause is the frailtie of 
man’s nature, which (as Plato saith) 
cannot abide or beare long that abso- 


lute and uncontrouled authoritie, with- 
out swolJiiig into too much pride and 
insolence.” 

1 Franfiscus Victoria, ‘ llelectiones 
De Potestale Civili,’ xxi. : " Queritur 
tamon, an legos civiles obligant legia- 
latorem, ot maxiine reges. Videtur 
onim aliquibus quod non, cum sint 
supra tolam rcmpublicam, et nuUus 
poBsit obligari nisi a superiore : sed 
certiuB et probabilius ost quod obli- 
gentur. 

Quod probatur primo : quia huius- 
modi legidator facit injuriam reipub- 
licae, et reliquis civibus, si, cum ipse 
sit pars reipublicae, non habeat partem 
oneris, juxta personam tamen suam 
et qualitatem, et dignitatem, Sed 
ista obligatio est indireota, et ideo 



CHAP. I.] »rnTC SOXJBCE AND ADTHOEITT OF LAW. 


329 


The principles of government which are set out by Sir 
Thomas Smith may be conveniently compared with those 
which had been laid down a few years earlier, that is, in 1656, 
by Bishop Ponet in his work entitled ‘ A Short Treatise of 
PoUtike Power.’ Ponet certainly shows no signs of the influ- 
ence of that theory of the Divine Eight of Kings with which 
we have dealt in a previous chapter, but sets out with singular 
clearness the same constitutional traditions as Sir Thomas 
Smith. Like him, he repeats the Aristotelian description of 
the three good governments — the Monarchy, Aristocracy, and 
Democracy ; but adds, “ And whore all together, that is, 
a king, the nobilitie, and the Commons, a mixte state, which 
men by long continuance have judged to be the best of all ; 
. . . but yet every kynde of these states tended to one ende, 
that is, to the maintenance of justice, to the woalthe and 
benefit of the hole multitude, and not of the superiour and 
govemours alone ” (Ponet , * Short Treatise,’ Part J . p. 7 ). Ponet, 
however, also deals with the subject of the relation of political 
authority to God, and in Part 11. he asks th(‘ question whether 
kings, princes, and other governors have an absolute power 
and authority over their subject s. “Forasmuch as those 
that be the rulers in the world, and woldc be taken for Goddes 
(that is, the ministers and images of God here in earthe . . .) 
clayme and exercise an absolute power ... or prerogative 
to doo what they lust, and none may gaynesaye them ; to 
dispense with the laws as pleaseth them, and freely and 
without correction or offence doe contrary to the lawe of nature 
and other Goddes lawes, and the positive lawes and customes 
of their countreyes, or breake them : and use their subjectes 
as men doe their beastes, and as lords doe their villanes and 
bondemen, getting their goods from them by hooke and by 


aliter probatur. Nam eandem Mm 
habent latae leges a rege, ac si ferantur 
a tota republica, ut supra doclaratum 
est. Bed leges latae a republica obli- 
gant omnes, ergo etiam si ferantur a 
rege, obligant ipsum regem. £t con* 
firmatur, quia in aristocratico princi- 
patu, senatuB-consulta obligant ipsos 
senatores, authores illorum, et in 


popular! regunine plebiscite obligant 
ipsum populum ; ergo similiter leges 
regiae obligant ipsum regom : et licet 
sit voluntarium regi condore legem, 
tamen non est in voluntate sua non 
obiigari, nut obligari. Bicut in pactis. 
Libere enim quisque paciscitur, pactis 
tamen tenetur." 
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crooke, "witli ‘ sic volo sic jubeo,’ and spending it to the 
destraction of their snbjectes ; the miserie of this tyme re- 
qnirith to examyne whether they doe it rightfully or wrong- 
fully ” (Id. id., Part II. p. 17). 

He answers the question first by pointing out that political 
authority was ordained by God Tlimself, to the end that 
justice should be maintained by men. “ Before, ye have 
heard how for a long tyme, that is until after the general 
flood, there was no civille, or politik(' power, and how it was 
first ordayned by God Himself, and for what purpose He 
ordayned it : that is (to comprehende all briefly) to mayntene 
justice : for eviiry one, doing his deutie to God, and one to 
another, is but justice ” (Id. id.. Part. II. p. 18). 

It is, however, his consl itutional principles which are 
most fully and (‘mphatically developed. Tie asks th(' question 
again, whether kings and princes haA('- an absolute authority 
over their subjects, and answers conlid(‘nlly : “ Ye have 
heard also, how States, Bodies politike, and Commonwealths, 
have authority to mak(‘ lawes for the maintenance of the 
Polioie, so that they be not e.ontrary to Goddes lawe, and the 
lawes of Nature, which if ye not(* well the qucjstion before 
propounded, whether kings and princes have an absolute 
power, shall appear not doubtful, or if any wolde affirm it, 
that he shall not be able to maintain it ” (Id. id.. Part II. p. 18). 

And this leads him to make the same distinction, with 
which we arc familiar in Fortescue, between those States 
which .arc governed by laws made by the prince, and those 
in which the community has retained the legislative power in 
its own hands. There are two kinds of princes, “ the one, 
who alone mayo make positive laws, because the whole State 
and body of the coimtry have geven and resigned to them 
their authoritie so to do. Which nevertheless is rather to be 
compted a Tiranne than a king. . . . And thother be suche 
unto whom the people have not geven such an authority, but 
keep it themselves ; as we have before sayed concerning the 
mixte State ” (Id. id., Part. II. p. 21). 

Ponet recognised that the Boman Empire had the first 
character, but this Empire had long ceased to exist, ho 
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exclaims impatiently, “ I beseech thee, what certayntie should 
there be in anything, when all should depend on one’s will and 
affectione ? ” (Id. id., Part II. p. 24). 

He had already pointed out that it was just in order to 
prevent the oppression of the members by the head, that the 
various constitutional forms had been created in various states : 
Ephors in Sparta, the Tribunes in Rome, the Council or Diet 
in Germany ; “ in Fraunce and England, Parliamentes, wherein 
there mctte and assembled of all sortes of people, and nothing 
could be done without the knowledge and consent of all ” 
(Id. id., Part I. p. 10). 

In a later section of the treatise Ponet considers the 
question whether it is lawful to depose a wicked ruler and to 
kill a tyrant, and his answer is very explicit. He oitos the 
deposition of Chili>eric by the Pope, the depositions of 
Edward II. and Eiehard II. in England, and the recent 
deposition of the King of Denmark, and he urges that “ the 
reasones, argumentes and lawv that serve for the deposing 
and displacing of an evil governoiir, will doe as rauche for 
the proof e that it is lawful to kill a tiranne ” (Id. id., Part 
VI.). 

With special reference to England, he says that it pertained 
to the authority of the High Constable, “ not only to summono 
the king personally before the Parliament or other Courtes 
of Judgment (to answer and receave according to justice), 
but also on just occasion to commit him imto wardo ” (Id. id.. 
Part VI.) ; and in more general terms, “ Kings, princes and 
govemours have their authoritie of the people, as all lawes, 
usages and policies declare and testifie . . . and, is any man 
so unreasonable to denie that the hole male do as much as 
they have permitted one member to doo ? or those that have 
appointed an office upon trust, have not authoritie upon 
juste occasion (as the abuse of it) to take awaie that they 
gave 1 ” (Id. id.. Part VI.). 

The only limitation he makes is that no private person 
may kill the tyrant except by public authority, except in the 
case that the public authority is utterly negligent ; but the 
prince, committing crimes against any of his people, such as 
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murder, theft, rape, &c., BhoHld be punished like any other 
oiiminal (Id. id. id.). 

The theories of Ponet are, especially in this last part of 
his treatise, developed in terms far removed from Sir Thomas 
Smith’s restrained and judicious manner, but the substance of 
his constitutional position is the same, and serves to indicate 
the importance in England of the political tradition of Bracton, 
Fortescue, and St Oermans ; and even some of Ponet’s 
most drastic contentions wore, after all, founded upon political 
traditions which were not unimportant. 

So far wo have been dealing with writings which arc not 
related to the great liolitical controversies of the latter part 
of the century. Wo must now turn to the literature which 
belongs to these. Wo turn to that great Humanist, George 
Buchanan, who vindicated the deposition of Mary, Queen of 
Scots. In his treatise, ‘ De Jure Begni apud Scotos,’ pub- 
lished in 1678, he d(‘als first wth the origin and nature of 
Law, for, as he ev idently thought, until this had boon made 
clear it was not possible to discuss juoperly the place and 
authority of the ruler. 

The treatise is in the form of a dialogue between Buchanan 
and a person ho calls Maetellanus (presumably Maitland). 
God, ho says, is the author of human society, and He im- 
planted in man the Law of Nature, of which the sum is that 
man should love God and his neighbour as himself ; it is 
this Divine Law which is the source, of human society. This 
society must have an authority to maintain peace and harmony, 
and this authority is that of the king. If the qualities re- 
quired for a king were fully and properly developed in one 
man, we should recognise liiin as king by Nature, not by 
election, and give him an unrestrained power ; even if these 
qualities are not perfect, we shall still call the ruler king, but 
we should give him as comi>anion and restraint the Law. 
“ Metellanus ” asks whether, then, Buchanan does not thiolr 
that the prince should hav'e a complete authority, and Buch- 
anan answers that he should by no means have this, for he 
is not only a king but a man, and liable to err through ignorance 
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or sin, and therefore the wisest men have thought that the 
law should be added, to enlighten his ignorance, and to bring 
him back into the right way if he errs.^ 

Buchanan expresses this again in more general terms, and 
says that kings were created to maintain “ aequitas,” and 
if they had done this they would have retained an authority 
free and “ legibus solutus ” ; but, as is natural in human 
things, the authority which was intended for the public 
good changed into a “ proud lordship.” Laws therefore were 
made by the people, and the kings were compelled to obey 
the law which the people had created. They had found, by 
much experience, that it was better to entrust their liberty 
to the law than to the king.^ 

The king is subject to the law, and Buchanan then dis- 
cusses the question, who is the legislator ? The people, he 
says, who have conferred authority upon the prince should 
have the power to impose a limit upon this authority. He 
explains that ho did not mean that tliis power should be 
given to the whole mass of the people, but that, as “ our ” 


^ Qeorgo Buchanan, * Do Jure Kegni 
apud Scotos.’ 

(p. 8) : “ B. llaoc igitur (prudentia), 
si summa et porfotda in qiinpiam 
esset, turn natura, non eufiragiis 
regem ease diceromuK ; liberamquo 
rerum omnium j)utostalom ei tra- 
doremus : sin talem non reperiarnus, 
qui proximo ad illam ecccllontom 
naturao praestantiam accesserit, siiuili- 
tudinom quondam in eo vuri regie 
amplexi, etiam rogom appollabimue 
. . . Et quoniam adversua animi afEcn- 
tiones, quae possunt et plorumquo 
Solent svertoro a vero, no satis firmus 
sit, timerous, legem oi, volut collegam, 
aut potiuB modoratrioem libidinum, 
adjiciemus. 

M. Non censes igitur rerum omnium 
arbitrium penes regem esse debere 7 

B. Minime. Nam eum, non solum 
regem, sed etiam hominem esse memini, 
multa per ignoremtiam errantem, multa 
sponte peocantem, multa prope invi- 
tum ; quippe animal ad omnem favoris 


et odii aurum facile mutabile. . . . 
Quaiiiobrem legem oi adjungendam 
censuorunt homines ^irudontissimi, quae 
vol ignorant i viam ostendat, vol aber- 
rant cm in viam reducat. Ex his 
ojiinor, iutellJgis, ws cV ruircf, quodnam 
ego veri rogis oflieium esse roor.” 

* Id. id. (p. 8) : “ Illud igitur, quod 
initio diximus, tonoro semper oportet, 
roges primum tuendae aequitati fuisse 
const itutos. Id illi si tonore potuissent, 
imperium, quale acceperant, teuere 
porpetuo potuissont, hoc est liberum 
et legibus solutum. Sed (ut humana 
•sunt omnia) statu rerum in pejus pro- 
labente, quod publicae utilitatis causa 
fuerat constitutum imperium, in super- 
bam dominationom vertit. . . . Leges 
igitur, hac de causa, inventae sunt a 
populis, regesque ooocti, non bub in 
judiciis licentia, sed, quod populus in 
se dedisset, jure uti. Multis enim 
edooti erant experimentis, melius liber- 
tatem legibus quam regibus credi." 
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custom is, men chosen from all the orders ’’ should enter 
into counsel with the king, and only after this irpo^ovXevfia 
should the final judgment be given by the people.^ Maitland 
objected that the people were rash and inconstant, and 
says that these advisers will be no better. Buchanan replies 
that he thinks differently. For the many not only know more, 
and are wiser than any one of them, but they are wiser and 
know more than any single person, even if he excel every one 
of them in prudence and intelligence ; the multitude judges 
all questions bett(*r than any one nian.“ 

Buchanan also maintains that the interpretation of the 
Law must not be hfft to the judgment of th(' king.® 

We shall return to Buchanan later when we deal with the 
whole question of the ])osition of the king, but in the mean- 
while it is clear where he stands with regard to the source 
and the authority of the Law. lie is, und(>r his own terms, 
setting out the normal mediaeval conceptions. 


Wo must turn to the treatment of law m the groat and 
complex mass of the political tracts of the period of the civil 
wars in France. The immediate occasion of these civil wars 
was, no doubt, the question of religion ; but it is also evident 
that the religious conflict was the occasion rather than the 
cause of the development of a very emphatic constitutionalism. 


^ Id. 1(1. (ji. 13): " M. Qiiaiido 

igitiir ie({oin goKuir loRibus non licol, 
quis lamlcni ost logibliit or, quom oi 
tanquam pedagogum dtibinm-, t . . . 
B. Neramein ergo ei dominum im]iouo, 
Be(^ populo, qui 01 irnpcrium iii so dodit, 
lioere volo, ut ojus iinjiciii uiodum oi 
presoribat ; eoque j uro, qnod popnlus 
in so dederit, ul rex utatur, postulo. 
Neque has logos per vim, ut tu iutor- 
pretaiis imponi volo, sod roinmunicato 
oum rege consilio, oommuniter statuen- 
dum arbitror, quod ad omnium salu- 
tem oommuniter faciat. . . . Ego 
nunquam existimavi imiversi populi 
judioio, earn rem permitti deberi ; 
Bed ut, prope ad oonauetudinem nos- 
tram, ex omnibus ordinibus selecti ad 


regem in concilium coirent. Ueinde, 
ubi apud eos, wpo0oii\(Vfia factum esset , 
id ad populi judicium doforetur.” 

* Id. id. (p. 13) : “ B. At ogo 

loiigo aliud ac tu opinans exspecto . . . 
I’rimuni, non omiiino verum est, quod 
tu pul as, nihil ad rom faoore multi- 
tudinis advocatiunem, quorum e 
numero nemo fortassis erit excellent] 
sapientia praeditus. Non onim aolum 
plus vident et aapiunt multi, quam 
unuB quilibot eorum soorsum, sed etiom 
quaui unus, qui quemvis eorum ingenio 
et prudentia praecedat. Nam multi- 
tudo fore melius quam singuli do rebus 
omnibus judicat." 

* Id. id., p. 121. 
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It was between the years 1673 and 1579 that there appeared 
several tracts or pamphlets, the ‘ Eemonstrance aux Seigneurs 
Gentilshommes et autres,’ the ‘ Droit des Magistrate,’ the 
* Franco Gallia,’ the ‘ Archon et Politic ’ (or ‘ la Politique ’), and 
the ' Vindiciae contra tyrannos,’ and others which are related 
to each other in subject-matter and in principles. The general 
principle, which they seek to assert, is well expressed in the 
‘ Eemonstrance.’ This work is addressed, primarily, to the 
nobles and gentlemen of the Eeformed EeUgion in France, 
but also to all those Frenchmen who sought the preservation 
of the kingdom, and it begins with the declaration that the 
name of Frenchman (Francs) was a 3)roper description of 
men who desired to maintain an honourable liberty under the 
authority of their kings J 

It goes on a little later to denounce the flatterers and 
parasites who tell the king that if he were under the rule and 
order of the Law he would bo nothing but a ‘ valet ” of the 
people, and to lament the fact that tin* Courts of Parh^ment, 
which were formerly o\ er the kings and resisted their absolute 
power, were now bas(*ly servile to the commands of those 
from whom thi'y ex])eeted rewards. ^ The statement that 
the king was under and not over thi* Law, and that the 
Parliament was the organ of the supremacy of the Law, may 
seem somewhat extreme, but it should be remembered that 
it is practically what had been said in the early years of 
the sixteenth century by d(‘ Seysseliu the ‘ IjU Grant Monarchic 
de France.’ ® 

The same principle is restated in the ‘ Droit des Magis- 
trats.’ It is the part of a detestable flatterer, and not of 

^ “ Romonstranco uux Soiguourb, et ordre proscrit par loa loix e’est autant 
gentils homines, et autres, faisaiis pro- qu» les fairs valets du peuple. . . . 
fossion de la Religion roformoo on (p. 74) ; Les cours de parlcment qui 
France, et tous autres bous Fran 9 ais ancionnement estoyent pardessus les 
doairant la conservation do ceroyaume.” Rois, et s’opposoiont avoc grande 
(In ‘ MSmoires de I’estat de France,’ integrity a lour puissances absolues, 
Ed. 1676, vol. iii. p. 64.) aujourd'hui se laschent servilemont aux 

* Id. id. (p. 73) : " Voyons nostre commandements de tous ceux dont ils 
roi, environnd de tels flattereaus et esperent proufit.” 
parasites, qui pour lui gratifier, osent ’ Cf. pp. 219-226. 
dire, que de reduiie les Roys & la reigle 
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a loyal subject, to tell the prince that sovereigns are not 
bound by the Laws. On the contrary, they are bound 
to govern by them, for they have sworn to maintain and 
to protect them.^ In a later passage of the same work we 
find a good illustration of the circumstances under which 
the Huguenots thus appealed to the supremacy of the 
Law. The author admits that subjects have not the right 
to force their lord to change the order of the State in matters 
of religion, but must submit to persecution, if the laws com- 
mand it, for their religion. It is, however, wholly different 
if by public edicts, lawfully issued and confirmed by public 
authority, they have been permitted to exercise their religion. 
In that case the prince is bound to obey them, or by the 
same authority to revoke them. Otherwise he is exercising 
a manifest tyranny, and it is lawful, under proper conditions, 
to resist.® 

The same conceptions are restated and further developed in 
the treatise called ‘ La Politique, Dialogue de I’authorit^ des 
Princes, et de la libertij des peuplcs,' generally cited as * Archon 
et Politie.’ T3rranny, Politic says, in an hereditary kingdom, 
is when a legitimate prince is not content with what he has 


I “ Du Droit des Magistrats ” (in 
‘ M^moiree de I’cstat do Vrunco,’ Ed. 
1676), vol. ii. p. 750 : “ Cor, pour 
certain, < 'ost uno parole tree fausse, 
et non pomet d'lin loyal f>ujet d , rou 
Prince, maia d’un dStChtablo flatteur, 
de dire que los siou\uraiii8 no sout 
aatrainte 6. nullce lois. Car, nu ron- 
traire, il n'y en a pan uiie, par laquclle 
il ^oe doyvo ot soit Icuu de reglor 
son gouvernement, puie qu’il a jure 
d'estre le mainteneur ot protocteur de 
toutes.” 

* Id. id. (p. 788) : " En tel cae, donc- 
quee, aseavoir, si on veut forcer lee 
oonsciences d’idolatrer, que ferons lee 
aqjets T Certainement, de vouloir 
oontraindre leurs seigneur k changer 
I’estat public il n’y auroit ordre : et 
pourtont il faut que tous endurent 
patiemmeut la persecution, ce neant- 


moins sorvans & Diou, ou bien qu’ils 
so rotiront d’ailleurs. 

Mais, los Edits, ostans legitimoment 
drobsoz et omologuez par authority 
publiquo, par losquels sera permis 
d’ezercor la vraye Religion : je dis 
que le prince est d’autant plus tenu 
de les observer, que nuls autre, que 
I’oRtat de la Religion est de plus grande 
consequence que nul autre : ou bien 
par mosmo ordre, et telle connaissance 
de cause qu’il appartient, les revoquer. 
Sinon, jo dis, qu’il use de manifests 
tyrannic, 4 laquelle il est permis de 
s’opposer, aveo les distinctions oi- 
desBus mentionnees ; voire par raison 
d’autant meilleure, que nos ames et 
nos consciences nous doyvent estre 
plus cheres que tous les biens de oe 
monde.” 
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lawfully acquired, but violates the ancient laws and customs 
of his country.^ 

Archon protests that this is to put the king under the 
law, but there is a sentence in the Pandects which says that 
he is not under the law, though “ par honnestet6 ” he should 
carry it out. For it is he who makes the law, and he does 
not submit to it except so far as ho pleases, otherwise his 
power is not sovereign but bridled and restrained.® 

To this contention Politic replies by considering the real 
source of laws. Ho cites the definitions of law by Papinian, 
Demosthenes, and Chrysippus (‘ Dig.,’ i. 3. 1, and 2), and 
the opinion of Cicero that the deliberation and consent of the 
commonwealth are implied in the laws, and that the prince 
must therefore be subject to them.® 

When Archon contends that the Civil Law is composed of 
the ordinances of princes, and that in all its parts it is subject 
to their power. Politic* replies that in general terms the Law 
includes all ordinances which are just ; these have been 
formed by the people* in their customs. If they are not suit- 
able, the prince can adjust them to the needs of particular 
times and persons, but must not usurp the power to do this 
without the consent of those who are most concerned.* Archon 
objects that this is very far indeed from the opinion of many 
kings, who consider that their subj(*ct8, their lives, and 
property are completely under their power. Politie agrees 
that they are under their jurisdiction, but only by process of 


^ “Archon ot I’ohtie,” in (‘M6- 
moires de I’etat de Franco,’ Kd. 1676), 
vol. lii. p. 102 : “ Politic. Mais celle 
(tyrannic) qui Hur\ icnt on nno royaume 
qui cat tenu pour horodiiairo, est, 
quand un prince, l^gitimenient pour- 
venu, ne ae contento paa de co qu’il 
trouve do droit equitable luy eitre 
acquia, ains pour dominer plus aeig- 
neurialement viole lea ancieunos loix 
et ooutumea de sea pays.” 

• Id. id. (p. 110): “Archon. Tout 
ceoy tend k mettre le Roi aoua la 
loi, touteSois il y a un axiome aux 
Paudeotea, qui dit qu’il n’est sous la 

VOL. VI. 


loi, combion quo par honnestetS, il 
s’y doit ranger. Par ainsi, puis que 
e’est lui qui la donne, il ne a’y submet 
pas a’il no luy plait ; ou autrement 
on ne doit pas nommer sa puissance, 
bouveraino, mois bridee et restrainte.” 

• Id. (p. 110): “Politie. Ciceron 
. . . dit quo I’outretenement et con- 
seil de la r6publique ostons situez 
dans lea luix, faut nocosaairement que 
le prince y soit sujot : d’autont que 
son autorite soit do 1&, et se maintient 
par la conservation de justice qui est 
deacrite eu icello.” 

* Id. (p. 117). 


Y 
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law,^ and he adds a reminisoence of the Feudal Law, that the 
Lord owes the same faith and love to his vassal as the vassal 
to him, and loses his lordship for the same causes and crimes 
as the vassal loses his hef 

In another place the author of this treatise, Uke the author 
of the ‘Droit des Magistrate,’ appeals to the supremacy of 
the Law as justifying the resistance of the Huguenots to 
persecution, when the exercise of their religion had been 
granted them by formal laws and edicts ; and he extends 
this principle to the general legal rights of the people, for, 
as he says, there are few kingdoms or principalities where 
the chief rulers are not restrained by many laws to which 
they have sworn, when they were accepted, and which they 
have promised to the sovereign power to obey — ^that is, to 
the estates which are formed by the whole body of the people.® 
(We shall have much more to say later of the conception of the 
sovereign power which is represented in these words.) 

The best known of these Huguenot works is the ‘ Vindiciae 
Contra Tyxannos,’ published in 1579. There has been much 
discussion of its authorship, but we are not here concerned 
with this but with the judgment of the author on the origin 
of law and its relation to the prince. His judgment is very 
clearly expressed. Men would have been satisfied to have 
received law from one good and just man, but the judgment 


' Id. (p. 120) : “ y'Vrchon, Quoy, les 
royB n’onfc-ils pan puissance sur la 
mort et but la vie de leurs sujets ? 

“ Politie. Oui bien, mam avoo con- 
naisaanoe de cause ot informations 
valAbioB, et non autrcment.” 

• Id. id. 

• Id. (p. 128) : “ Politie : El si par 
loix et edits solennela, lo peuple a obtenu 
de sea princes I’excrcice de la vrayo 
Religion ; et puis apros par mauvais 
oonseil, le prince se veut desdire et 
oster tyranniquement oe qu’il avail 
sainotement accord^, les sujets oni 
double raison de ne luy obeyr en rest 
endroit, et de oonserver leur vraye 
liberty, par les moyeus legitimes sue 
declorea, dont nous parlerons encore 


aprcB. 

Cela ke doit estendre aussi aux 
autres droits du peuple, lesquels ne 
peuvont estre abohs sons manifeste 
confusion et aneantissement des Estate, 
ut i, plus forte raison quand les lois 
roiglent dos longtemps la grandeur des 
princes et magistrats souverains ; 
comme il so trouvera bien peu de 
royaumes et principautez, dont les 
principaux gouvemours ne soyent liez 
et ret onus en limit os par beauooup de 
lois, queux mesmes jurent & leur 
reception, et promettent & la souver- 
ainetd (c'est & dire aux Estate oom- 
posez du corps de tout le peuple) de 
garder inviolablement.” 
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of kmgs was too mioertam and variable. Laws were therefore 
made by the wise men and the magistrates. The prinoipal 
function of the king is to keep and maintain the law. It is 
better to obey the law than the king; the law is the soul 
of the king, while the king is the instrument of the law. The 
law represents the combined reason and wisdom of the many, 
for the many see and understand more than the one. It 
has thus come about that while in the earliest times kings 
reigned absolutely and their will was law, this now only 
continues among barbarians, while the more polite and 
civilised people are bound by laws. We do not accept the 
saying of Garacalla that the emperor makes laws but does 
not receive them ; rather in all well-ordered kingdoms the 
king receives the law from the people, and does not obtain 
the kingdom until he has promised to give every man his 
right (jus) according to the laws of the country. He can 
only amend or add to the laws when this has been approved 
by the people, or the chief men of the people, formally or 
informally, called together.^ 

^ ‘ Vindiciae Contra Tyrannos ’ (Kd. exerit, bub munera obit, sua sensa 
Edinburgh, 1679), Q. III. (p. 114): oloquilur. Animae vero, quam oorpori 
“ Carte cum populua jus aequabile parere juatiua eat. 

quereret, id si ab uuo justo at bono Lax oat multorum prudantum in 
viro conaequebatur, oo oontentus erat. unum collecta ratio at sapientia. Plures 
At quia vix id fieri pot erat, at raro autem oculatiores at parspioociores 
contingebat ; aaepo vero, duin orbitria sunt quam unus. . . . (p. 117) Inde 
Begum, legum instar assent, eveniobat, vero pactum eat, inquit idem, ut 
ut aba aliis loquerentur. Leges turn quum primis temporibus reges absolute 
quae cum omnibus una eademquo voce imperarent, quorum arbitrium lex 
loquuntur, a prudentioribus ot ceteris erat, paulo post inter politiores et 
magistratibus proximo invontao fuor- civiliores passim legitim! fierent, id est, 
unt. Begibus voro id procipua muneris legibus servandis custodiendisque obli* 
commendatur, ut logum custodes, garentur ; absoluta vero ilia poteslM, 
ministri et conservatoros easent. Inter- penes barbororum reges tantum man- 
dum etiam, quia lex in omnem eventum oret. . . . (p. 119) Non denique quod 
prospicere non potuerat, quaedam ex ipse Caracalla, Imperatores leges dare, 
eadem aequitate naturali supplerent, non accipere. Quin potius in omnibus 
. . . (p. 116) Quis vero ambigat, quin regnis bene constitutis, regem a pqpulo 
legi, quam regi parere, id est homini, leges, quas tueatur quasque intueatur, 
utiliuB et honestius sit 7 Lex est boni accipere. . . . (p. 121) Neque enim 
r^s anima : per banc movetur, sentit, Imperator, Bex Fronciae, Beges His- 
vivit. Bex legis organvun est, et paniae, AngUae, Poloniae, Hungariae et 
quasi ootpuB, per quod ilia suas vires omaes legitimi prinoipes . . . prius in 
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The author of the ‘ Vindiciae ’ adds some important observa- 
tions on the actual or traditional practice of some of the 
more important countries of Western Europe. In the empire 
the emperor “ rogat in concilio,” and, if they approve, the 
pidnces, barons, and representatives of the cities sign the 
decree, and only then is the law valid ; the emperor swears 
to observe the laws which have been thus made, and not 
to make other laws except with the common consent. In 
France, where the authority of the king is commonly thought 
to be higher than elsewhere, laws were formerly made in the 
Assembly of the three Orders, and all commands of the king 
were void, un'ess the Senate (i.e., the Parlement) ratified 
them. In England, Spain, and Hungary the custom is the 
same as it always was. He concludes that if it is true that 
the laws are greater than the king, if kings must obey the 
law as the slave does his master, who would not prefer to 
obey the law rather than the king ? Who would obey the 
king if he violated the law, or would refuse to defend the 
law which had been violated ? ^ 

These writers are agreed in maintaining that the king 
was under the law and not over it, for his authority was 
derived from the law, and the law proceeds ultimately from 


principatum recipiuntur, quam . . . ae 
secundum legco puirias jua cuique 
suum ToddituroH promiRcnnt. . . . (p. 
122) In aumma, prinoipes logitimi, 
leges a populo ncripiunl, diadema vero 
faanoria, scoptrum poloslatis, insignp, 
ut et acceptan tiieatur et ex earum 
praesipua tutola gloriam sibi quaerant. 
... Si quid abrogandum, aurrogan- 
dum, deiogandum, putabit, populum, 
populive optimatoB, aut ordinarioa, 
aut extra ordine convoeatos, admouebit 
legemque rogabit. At aane nun pnus 
jubebit, quam ab iisdem rite oxpeiiaa 
comprobataque fuerit.” 

^ Id. (p. 123) : “ ImporatoT rogat pri. 
mum in Comitiis. Si probatur, Prin- 
cipes, Barones, civitatum legati aub- 
signent ao demum lex rata esse solet. 
Jurat vero se leges (p. 124) lataa aerva- 


turum, et novas non nisi de communi 
ronM>iiau, ullas laturum. . . InFranoia, 
ubi tamen amplisBima vulgo consetur 
regum uuctoritas, ferebantur olim 
leges in triura ordinum conventu, 
regiove consilio ambulalorio. Ex quo 
vero Parlamentum statarium est, 
frustra sunt omnia regum edicta, ni 
uonatus ilia comprobet, cum tamen 
sonatun sou Parlamenti aresta, si lex 
doHit, legis vim passim obtinoant. 
Et in Anglico, Hispanico, Hungarico, 
ot caeteris idem juris est, ut et in 
antiquis quoque fuit. . . . Quod si 
vero, ut ostendimus, leges regibus 
potiores sunt, si regos legibus, ut servi 
dominis, parere tenentur ; quis non 
legi, quam regi parere malit T quis 
regi legem violanti obsequatur. Quis 
violatae auxilium ferre recuset T ” 
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the oommtinity. They admit that, in the earliest stages of 
human life, men may have submitted to the authority of 
rulers, uncontrolled by law ; but they found long ago that it 
was impossible to submit to the arbitrary and capricious 
rule of one man, and this only now survives among barbarous 
and uncivilised people ; and, as we have just seen, the author 
of the * Vindiciae ’ asserts this principle of the supremacy of 
the Law of the community as representing the normal con- 
ception of the greater European countries. 

It may be suggested that these writers were Protestants, 
though, as we have observed, there is nothing in these con- 
tentions which represents an appeal to distinctively Pro- 
testant opinions. We turn, therefore, to a group of writers 
who belonged to the Order of the Jesuits. 

We begin with Molina, an important Spanish Jesuit, whose 
work, ‘ De Justitia et Jure,’ was published in 1592. He 
maintains that the light of nature teaches that it is in the 
power of the commonwealth to entrust authority over itself 
to one or more persons, as it judges best. This authority is 
greater or less according to its judgment, and if the ruler 
endeavours to exercise more authority than is given to him, 
he acts tyrannically.^ 

Having thus set out clearly the source and limits of the 
authority of the ruler, Molina approaches the subject with 
which we are here immediately concerned — ^that is, the con- 
ditions of the legislative authority. 

One of the functions of the king is to make laws, but the 
question must be considered whether the people gave Jiim 
the power to make laws only with their approval, or without 


* Molina, ‘ De Justitia et Jure,' 
vol. i.. Tract ii., Disp. 23 ; “ Lumen 
ipsum naturae dooet, in reipublioae 
arbitrio esse positum, oommittere 
alicui, vel aliquibus, regimen et potes- 
tatem supra se ipsum, prout voluerit, 
expedireque judicaverit. ... (3) Cum 
autem potestas a republica in rectores 
detivetijr, pro ipsius reipublioae arbi> 


tratu, poterit sane in unaquaque 
reipublioae specie, derivari amplior, et 
minus ampla, neque est maior in 
reipublioae rectoribus quam a republioa 
fuerit illis ooncossa. Quin potiua, si 
rectores earn extendant, maioremque 
sibi usurpant, in tyrannidem per in. 
justitiam, quamea in parte committunt, 
degenerant.” 
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it ; and Molina thinlra that if it is the custom that laws have 
no force unless they are approved by the people, it must be 
assumed that the commonwealth only granted to the king 
the legislative power, subject to this condition ; for it is more 
probable that the king increased his power, the subjects not 
venturing to resist, than that they had diminished the power 
which they had given him. If, as Castro suggested, the 
custom was that the commonwealth should obey all the laws 
of the prince which were not actually unjust, it would have 
to be concluded that it had granted all its authority to the 
king, but it could scai'cel^ b(‘ belicAcd that any commonwealth 
had done this.^ Molina’s princi})le seems to bo clear, that 
it is almost incredible that the commonwealth should have 
completely surrendered all that authority, which originally 
belonged to it, to lh(‘ ruler. 

It must not indeed be supposed that Molina was an enemy 
of monarchy ; indeed, he clearly holds that it is the best 
form of government, for it tends more to internal peace than 
any other forrn,“* and he maintains that the authority of the 
monarch is greater, not merely than that of individuals in 
the commonwealth, but than that of the whole commonwealth 
— ^that is, within th(‘ limits of the authority which has been 
granted to him.® lint again, it must be observed that this 
authority is limited, and if the king attempts to take more 

' 1(1. id. id., Tract li., Dinp. 21', i> ; amplia'^se buam potebtateni, subditiB 

" Cum potOBtat(' rcgiii ad rompuliluam non audontibu.s roamtorp, quam sub- 

Dioderandam roniuiicla csi potesfos ditos restrinxisbo illi poloslatom somol 

fenndi lugea, quibug gubornetur. . . . concesaam. Quaro fas erit roipublicae 

Si namque usus liabuat, ul tales legt^s non aouoptiu'o legos, quao ipsam nota- 

vim flon habeani , nisi a popido appro- biliter gravent, quando ad commune 

bontur, censenduin eht rempublicam bonum uecosbariao omnino non sunt, 

non maiorem potpatntem rc'gibus ron- Quod ai pniicops ad id cam cogit, in- 

ceBsisae, quam condondi eaa leges do- justitiam coinmiltct. Si vero, inquit 

pondentes ab approbatiouo populi. Castrus, usus recoptua habeat, ut legi- 

Verisimilo esto, si populi ad id advor- bus principiun non iniquia omnino 

terunt, non maiorem poirsl atom regibub pareut'ir, cenRciidum ost, rempublicam 

oonceBBisBe ; imo esto non ad\orlerent, omnem omnino suam poteatatem rogi 

haec videtur fuisse reipublicao iiitentio, conces&isbc, quod vix de aliqua credi 

sibi regem constituontia, quando aliud potent." 

non expiessit, aemperque eat potius * Id. id. id.. Tract ii., Diap. 23. 14. 

presumendum regem per potentiam > Id. id. id.. Tract ii., Diap. 23, 8. 
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than had been granted to him, the commonwealth is entitled 
to resist him as a tyrant.^ 

Molina very emphatically maintains that the roy^ power, 
or any other supreme civil power which the commonwealth 
may create, is derived immediately from the commonwealth, 
and only “ mediately ” from God. For it is by the natural 
light and the authority which God has granted to the common- 
wealth that it should choose that form of civil power which 
it thinks most expedient.® He adds that there always remain 
two powers : one in the king, the other in the commonwealth. 
The latter is indeed restrained in action, so long as the former 
continues, but restrained only as far as the commonwealth 
has granted power to the king. If this power is abolished, 
the commonwealth resumes its whole power ; and even while 
it continues, the commonwealth can resist the king if he 
behaves unjustly or exceeds the power granted to him.® 

It is clear that Molina does not acknowledge any absolute 
“ Divine Eight,” or indeed any form of absolutism. His 
language is grave and measured, but his conclusions are 


* It), id. id., Tract ii., Disp. 23, 10: 
“Si tamnn rox putchiatcni sibi uou 
conoessain, vcllet assumorc, posset 
quidem respublica ci tanquam tyrunno 
etv in parte, roMstcro, perinde at- 
cuivis altori oxtronco, qiii rcipublicao 
injuriam vellet inferro. Ratio vora est, 
quia nequo rex ca in parto ost reipub- 
lieoe superior, noquo respublica est 
illo inferior : sed manet, ut se liaboat, 
antequam illi unam concederet poles- 
tatem.” 

* Id. id. id.. Tract ii., Disp. 23, 4 : 
“ Dicendum est tamon cuni Durando. 
. . . Turn regiam turn quamvis aliam 
Bupremam civilem potestatem, quam 
pro orbitratu respublica sibi elogcrit, 
esse immediate a ropublica, et modiate 
a Deo, per lumen naturale et potes- 
tatem quam reipublicae concessit, ut 
sibi deligeret civilem poteetatem prout 
vellet, expedireque judicaret. Quare 
descendit a jure naturali, est tamen 
simpliciter de jure humano reipublicae. 


|iro arbitratu sibi deligentis, non 
bulum personam aut personas quibus 
tribuit potestatem, sod etiom modum, 
quantilatem, oc durationem talis potes- 
tatib.” 

* Id. id. id., Tract ii., Disp. 26, 6 : 
“ Niliilominus nogandum non est 
mauere duns potestates, unam in 
Kege, alteram vero quasi habitualem 
in ropublica, impeditam ab actu, 
interim diim ilia alia potestas perdurat, 
ct tantum praecise impeditam, quan- 
tum respublica independentcr in pos- 
toTum a BO Regi illi earn concessit. 
Abolita vero ea potcstale potest res- 
publica integre uti sua potostate. 
Praeteroa, ilia pordurante, potest 
respublica illi rosistere, si aliquid 
injuste in rempublicam committat, 
limitesvo potestatis sibi coucessao ex- 
codat. Potest etiam respublica exer- 
cere immediate quemcuiique usum suae 
potestatis quom sibi reservaverit.” 
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oleax. He does not indeed refer directly to the constitutional 
traditions of Spain, as we shall presently see, that Mariana 
does, but it is at least probable that he has them in mind. 
He believes in monarchy, bnt a monarchy of limited powers — 
limited by the conditions imposed by the commonwealth ; 
and that these limitations can bo enforced by the action of 
the commonwealth. The terms in which he states his argu- 
ments and conclusions are, no doubt, much more restrained 
than those of George Buchanan, or of the French Huguenot 
pamphlets, but the principles are the same. The community 
is the immediate source of all political and legislative authority, 
and the king has only a limited authority which is determined 
by the conditions under which the community has granted it. 

From Molina we turn to Suarez, one of the most famous 
Jesuit writers of that time. The most important of his works 
for our purpose, * De Legibus ac l)e Legislatore,' was indeed 
only published in 1613, but it appears to us that it may 
reasonably be put alongside the work of Molina. 

The authority to make law, he says, from its very nature, 
resides not in one man but in the commimity, for all men 
are by nature bom free, and no man therefore has by nature 
jurisdiction or lordship over other men, and he repudiates 
the conception that political authority was bestowed im- 
mediately by God.^ He is careful indeed to point out that 
it is not any chance body of men without order or definite 
purpose which has this authority, but a community united 
by the common consent and special intention to form a 
political and mystical body and to pursue one political end.® 


1 Suarez, ‘ De Legibus ac De Logis- 
latoreV iii. 2, 3 : “ Dicenduin ergo 
ast, hanc potest atem (condendi legis), 
ex sola rei nature in nullo singulars 
homine existere, sod in hominum 
oollectione ” (he cites St Thomas 
Aquinas, i. 2. 90, 3, and i. 2. 07, 3) . . . 
“ Ratio prioris partis evidens ost, 
quae in principio est t^ta, quia ex 
nature rei omnes homines nascuntur 
bberi, et ideo nullus habet jurisdic- 
tionem poUtieam in eJium, sicut nec 
dominium. . . . Potestas ergo domin- 


andi seu regendi polities homines, 
nulli homini in particulari data est 
immediate a Deo . . . (4). Hinc facile 
concluditur altera pars ossertionis, 
nimirum, potestatem hanc ex solius 
juris natura esse in hominum oom- 
munitato.” 

' Id. id., iii. 2, 4: “Alio ergo modo 
consideranda est hominum multitudo, 
quatenus speciali voluntate seu oom- 
muni consensu in imiim corpus politi- 
cum congregantur uno societatis vin- 
culo, et ut mutuo se juvent in ordine 
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This community has the power to transfer its jurisdiction 
to one person, but the nature and form of the authority thus 
created is created by human will. Suarez seems to prefer 
monarchy, but he seems to think that this may often bo 
combined with other forms of political authority ; and he 
adds a little later that while a monarchy may be strictly 
hereditary, it also has first been derived from the community, 
and is subject to those conditions under which it was first 
^ated.^ 

He had already said that political authority was not given 
by God to any one man directly; he corrects this by 
saying that God had only done this in rare cases, but that 
generally when the Scriptures say that God gave the kingdom 
to some definite person, this only meant that the Divine 
Providence had so ordered or permitted, and this did not 
exclude human action.^ 


ad unum finein politicum, quomodo 
efflciimt unum corpus mysticum, quod 
moraliter did potest pur se imum ; 
illudque consequentes indigent uno 
capite.*' 

* Id. id., iii. 3, 8 .* “ Oommunitas 
autem humana potest suum jurisdic- 
tionem transferre in unani personam, 
vel aliam communitatom ..." 

iii. 4, 1. : “ Ex dictis in superiore 
capite poaaumuB aliqua inforre. . . . 
Primum eat, quod licet haoc potubtaa 
abaoluta ait de jure naturae, determi- 
natio ejuB ad certum modum poteatatis 
et regiminia eat ex arbitrio humano. 
Beclaratur ; nam triplex eat politica 
gubematio simplex, Monarchia . . . 
AristexiTatia . . . Demooratia. Ex 
quibua confici poaaunt varii modi 
gubemationia mixte, seu composite ex 
illia aimplicibus per participationem 
vel omnium, vel duorun ex illia. . . ." 

iii. 4 , 3 : “ Qua propter necesae eat 
ut primus (Rex) habuerit poteatatem 
Bupremam immediate a lepublma ; 
aucoesBorea autem illiua ab ilia . ' brant 
mediate et radicaliter. Et quia res 
transit ad suocessorem cum auo 
onsre, conditionea illae cum qu bus 


primus rcx a ropublica regnum aocepit, 
ad succoHsorca tranaeunt, ita ut cum 
eiadem oneribus regnum babeant." 

• Id. id., iii. 4, 2 ; “ Ratio cx 

dictia ost, quia haec potestas ex natura 
rei eat immediate in communitste ; 
ergo ut iste incipiat esae in aliqua 
persona, tanquam in supremo principe, 
necease oat, ut ex conaeiiau oom- 
rounitatiu illi tribuatur. Deiiide ex- 
pliratur a autTiciente partium enumera- 
tiono : nam haec posteatas potest 
intelligi data regibua immediate ab 
ipso Deo, aed hoc, licet aliquando ait 
factum ut in Saul, et Davide, tamen 
illud fuit extraordinarium, et super- 
naturale quoad modum ; iuxta oem- 
munem autem, et ordinariam providen- 
tiam non ita iit, quia homines iuxta 
naturae ordinem non revelationibus, 
aed naturali ratione reguntur in his 
quae civilia sunt 

Neque obstat quod scriptura inter- 
dum dicit, Deum dare regna. ... In 
hia enim solum significatur, haec omnia 
non fieri sine apeciali providentia Dei, 
vel ordinantis vel permittentis. . . . 
Hoc tamen non excludit quin per 
homines fiant.” 
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The first important aspect of Suarez' political theory is 
then clear. The community is the ultimate source of all 
political authority, and therefore of Law, and the conception 
that the authority of the prince was directly derived from Gk)d, 
while it may have been true in some exceptional cases, was 
not normally true ; normally his authority was derived from 
the community, and was subject to such conditions as the 
community may have imposed. 

We turn to another question when we consider the prin- 
ciples of Suarez with regard to the legislative power of the 
prince when he has been created by the community. It is, 
however, not at all easy to arrive at a quite clear conception 
of his position, and we give our opinion subject to correction. 
In one place he says that the power of making laws belongs 
to all supreme kings, but this is subject to the conditions 
under which the power was given him by the community. 
We must therefore ask whether the consent of the people 
is required when the king makes law. Suarez seems to us to 
answer that in principle, and normally this power belongs to 
the king alone, but custom may require the consent of the 
people.^ 

In another place he says that in some countries the absolute 
power of making laws, as it was said, was not given to the 
king, but that he could only do this with the consent of the 
kingdom, expressed in public assemblies, and this was said 
to be the case in Aragon. But in other countries the power 
of the prince was not thus limited ; and this was the case 
“ in perfecta monarchia,” for in this the people transferred 

• 

* Id. id., ill. 9, 2 : " Priino ergo poteetas recepta non excedit modum 
constat ex diclis, hanc potostatcm dunationie vel conventionis. . . . Et 
(condendi leges) esse in omnibus regibus juxta hoc etiam definiendum est, an 
supremis. . . . requirilur consensus populi ad ferendas 

4. Atquo hinc soquitur seoundo, liujusmodi leges, quando sciUoet, popu- 
etiam in principe supremo csso hanc lus per reges gubernatur. Nam per 
potestatem eo mode et sub ea coudi- se loquendo, et jure communi, potestas 
tiono, sub qua data est, et translata logislativa proprie est in solo supremo 
per communitatem. Ratio est clara principe. . . . Juxta consuetudinem 
ex BuperioribuB dictis, quia haec est autem, requiri potest consensus populi, 
veluti oonventio quaedam inter com- saltern quoad acceptionem, de quo 
munitatem et principem, et ideo infra videbimus." 
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itB power absolutely. Suarez seems to mean that this was 
the ordinary character of monarchical authority.^ 

Finally, we must ask what Suarez held about the relation 
of the prince to the law when made, but again it is difficult 
to feel confident that we understand his meaning. He is 
aware that some think that the prince or legislator, whether 
Ecclesiastical or Civil, is bound to obey his own laws ; and 
he seems to mean that it is the will of God that the legislator 
should bo bound by his own laws, but he refuses to accept 
the interpretation of the phrase that the prince is “ legibus 
solutus ” as applying only to some “ leges caducarii ” (as 
Cujas maintained ^), and explains it as meaning that the 
prince is exempt from the “ vis h'gum coactiva.” ® 

It must, however, be observed that just as St Thomas 
must be understood as meaning that while there was no 
ordinary process of law against the king, the community 
has the right and power to restrain him or, if need be, to 
depose him if he becomes a tyrant, so Suarez had said in an 
earlier passage of this treatise that the king cannot be de- 

* Id. id., iii. 19, 6 : “In primo uimilitor atHrmaTi potost, nisi ubi ex 
notantnr dixi, ‘in supromo Icgislatore,’ cousuotudine constiterit.” 
quia inforior magistratus }iolcbi habore * Cf. pp. 315-318. 

facultatem limitalum, mib tali vel tali ’ Id. id., iii. 35, 4: " Nihilominua 

limitatione. Imo in aliqinbus pro- cominunis ot conutana Bontoatia est, 

vinciis, licet per reges gubernontur, teneri principom, seu legislatorem, 

dicitur non orso tianslata in regem lam civilom quam ecolosiaBticum, ad 

absoluta potestas ferendi leges, sod eervandas suas leges, quando materia 

solum consensu regni in comiths communis etejusdemrationis eat in ipso 

ejus, ut dicitur esse in regno Aragonioo. et in aliis. . . . 

. . . Nam ibi supremus legislator non 11. Deus autem non solum ut 
est solus rex, sod rex cum regno. auctor gratiae, sod etiam ut auotor 

Ubi autem tale pactum non inter- naturae vult, legislatorem humaniim 

cesait inter rogom et populum, nec de non habero pntestatem ad ferendas 

ilio potost uau aut scripta lege constore, leges, nisi cum univorsali obligatione 

non est data principi potestas cum ilia illarum, qua totam rempublicam ut 

limitatione, sed absolute constituitur constantem ex corpore ot capite com- 

caput reipubiicae. Et ita servatur in prehondat.’’ . . . 

perfecta monarchia, in quo supreme 27. He repudiates the conception 
potestas est in imperatore vel rege, vel that the phrase ‘ logibus solutus ’ only 
quocunque alio, qui in temporalibus applied to ‘ leges caducarii.’ . . . 
non habet superiorem : nam in ilium 28. “ Vera ergo est communis inter- 
transtulit populus suam potestatem pretatio, quae legos has intellegit de 

absolute et simpliciter, ut ex ordinario exceptione principis a vi legum ooac- 

modo regimen oonstat, nee aliud veri- tiva.*’ 
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prived of his power unless he becomes a tyrant, but that, if 
this happened, the kingdom could justly make war upon him.^ 
Suarez clearly agrees with Molina in repudiating the theory 
of the “ Divine Eight ” and recognising that the community 
is the immediate source of all political and legislative authority, 
and has the power to determine the form of this, according to 
its own judgment. But he is not so clear about the question 
whether the community normally retains a share in legisla- 
tion. As we understand him, he inclines to the view that 
normally this belongs to the prince. 

We turn to a more determined constitutional thinker in 
als o a member of the Society of Jesuits, whose work, 

‘ De Eege,’ was brought out in 1.598. He conceived of men 
as having originally been without any fixed order or society, 
but as having been driven into society by their own weakness, 
by their deplorable confusions, and by the crimes of men 
against each other.^ 

The first government of the community was that of a 
king, appointed for his good qualities, and at first there were 
no laws,® These were finally made because men doubted 
the justice and impartiality of the prince, while the law 
always speaks with the same voice. Mariana adds an important 
description of law : it is reason drawn from the mind of God, 
and free from all changeableness, which enjoins things honour- 
able and useful, and forbids what is contrary to these.* 

It must not be thought that Mariana was an enemy of 
monarchy ; on the contrary, he carefully discusses the advan- 
' tages and disadvantages of monarchy, and concludes that it 
j is the best form of government, provided that it is of a con- 
\ stitutional kind.® Wo shall deal with the meaning of this in 


* Id. id., iii. 4, 6 : “ El oadem ratione 
non potest rox ilia potostato privari, 
quia verum illins dominium acquisivit, 
nisi fortasse in tyrannidem declinet, 
ob quam possit regnum justum bellum 
contra ilium agere." 

' Marians, ‘Do Bege,' i. 1. 

* Id. id., i. 2 (p. 18). 

* Id. id., i. 2 (p. 18): " Scribendi 
leges duplex oausa extitit. Frincipis 


aequitato in suspicionem vooata, quod 
unus vir non praestsbat ut pari 
studio omnes compleoteretur, ira odio- 
que vacaret : leges sunt promulgatao, 
quae sum omnibus semper atque una 
voce loquerontur. Est enim lex ratio 
omni perturbations vacua, a mente 
divina hausta, honosta et salutaria 
presoribens, prohibensque contraria." 

• Id. id., i. 2 (pp. 19-27). 
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a later chapter. In the meanwhile we are concerned with 
the relation of the king to the Law, and on this point Mariana 
says very emphatically that when the monarchy is con- 
trolled by Law, nothing can be better ; when it is free from 
that control, nothing can be worse.^ 

The authority of the king is derived from the people ; it 
is they who determine the laws of succession, and they 
have given him an authority restrained by the laws.® And, 
in another place, Mariana says the prince must show an 
example of obedience to the laws : no one may disobey 
them, least of all the king. Ue may indeed, if circumstances 
require it, propose now laws, may interpret and mitigate old 
ones, and may provide for cases not determined by the law. 
To overturn laws at his jileasure, to show no reverence for 
the customs and ordinances of the country, is the peculiar 
vice of the tyrant ; legitimate princes may not behave as 
though they had obtained an authority free from the laws.® 
The prince should remember that most laws have not been 
made by the prince, but by the will of the whole common- 
wealth, whose authority in commanding and forbidding 


‘ Id. id. id. (p. 23) : “ Ad liaec, 
constricto Icgibus principotu nihil ost 
melins ; soluto, nulla postis gravior ; 
et ost argumuntuin ojiprchnao per 
tyrannidom reipublicuo, cum uoiilouip- 
ti.s legibus ad routuri.s nutuni vertilur.” 

’ Id. id., i. 3 (p. 36) : “ I’raosor- 
tim cum leges Buccessionis mutarc non 
ejuB (rogis) Hod roipublicai' cut, qutw 
imperium dodit iis logibuB conslrictum. 

Id. id., i. 4 (p. 38) ; Lcgu.s, quibucs 
constricta eat succossio, mutore nemini 
licot, aine populi voluiitalc, a quo 
pendent jura regnandi. 

Id. id., i. S (p. 44) : Bex quam a 
aubditis accepit poteBtatom, singulari 
modestia exoruit. . . . Sic fit, ut 
subditia non tanquam servis dominetur, 
quod faciunt tyranni sed tanquam 
liboris praesit : et qui a populo potos- 
tatem accepit.” 

• Id. id., i. 9 (p. 79) : “ Postremo 
sit principi persuasum, leges sacro- 


sanct ns, quibuB publica salub stat, turn 
demum fore stabiles si suo ipse oas 
oxoinplo sanciat. Ita ergo vitam in- 
stituat, ut neque quemquam alium 
plus legibus valero patiatur, eum cnim 
fas jusqiie legibus contineatur in 
omni vitae parte, qui leges violat, ab 
aoquitato discedat, et a probitate, 
necesse c.-.t ; quod uulli conceditur. 
Bogi multn minus. . . . Licebit 
quidom ri-gibuB, rebus exigentibus, 
novas leges rogare, interpretari veteres 
atque omolhro, supplero si qui.s 
ovenluB lege eomprehensus non est. 
Pro suo tamon arbitratu leges invertere, 
ad Buam libidinein et commodum 
referre quae agit omnia, nulla moriu 
patrii institutorumve roverentia, pro- 
prium tyrannorum esse vitium credat : 
neque in legitimoa principes cadere ita 
se gerere, ut legibus solutam potesta- 
tem obtinere et exercere videantur.” 
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greater than that of the prince, and as the prince must 
obey the laws, he may not change these without the consent 
and decision of the whole body (“ universitas 

In another chapter, which deals more generally with the 
relation of the authority of the king to that of the common- 
wealth, he not only contends that the authority of the king 
is Umited by the laws, but refers to the constitution of Aragon 
as providing a special officer, the “ justitia,” who had 
been created for the purpose of restraining the king by 
the authority of the law, and even as sanctioning the 
principle that the chief men could m('et together without 
the knowledge of the king for the purpose of maintaining the 
laws and defending their liberty 


Wo turn to a greater, more massive, mor(‘ restrained political 
thinker in llichard Hooker. It may indeed be doubted 
whether any political thinker of the sixteenth century is 
equal to him in breadth and justice of thought. It is true that 
his work was concerned juimarily with law as related to tho 
Church and Church order, but, like Gratian and Aquinas, he 
recognised that it was impossible to form an adequate con- 
ception of Church law without taking into account the prin- 
ciples of law in general. It is true also, as we shall point out in 
later chapters, that he said much which is of great import- 


• Id. id., i. U (p. 81): '* Praesor- 
tim, quum phirps legos non u principe 
latae atnt, sod umversor ruipubliuae 
voluntate conbiituloo : cujus major 
auotoritas jubondi votaudique oat 
majus imperium quam priiipipia ; ai 
vera aunt, quae superiore disputatione 
posuimus. Atque iis Ipgibua non modu 
obedire prinoeps dobet, sed iieque eas 
mutare licebit, niai universilatiB cou- 
BeoBu oertaquo senteulia." 

■ Id. id., i. 8 (p. 09) : “ Me tamon 
auotore, quando regia potestas, si logi- 
tima eat, a oivibua ortum habot, iie con- 
oedentibuB primi regea in quoque ropub- 
lica in renim fastigio coUocati sunt ; earn 
legibua et aanotionibua cirpumacribent 
ne aese nimie efferat, luxuriet in 


subditorum perniciom, dogeneretquo 
in tyrannideni. . . . Idem recentiori 
memoria in Hispania Aragonii prao- 
siterunt, studio tuendao Ubertatis acres 
et inritati, noquo ignari a parvis initiis 
multum imininui jura libertatia. Med- 
ium itaquo magiatratum crearunt, 
tribunitiue potestatis ad inator (vulgo 
hoc tempore Aragoniao Justitia dicitur) 
qui legibus, auctoritate et populi 
studiia armatua regiam poteatatem 
certia hactonua finibua incluaam tenuit ; 
ac proceribua praoaertim erat datum, 
ut fraud! non esaot, si quando inter 
BO consilio communicato per causam 
tuondarum legum, defondondao liber- 
tatis, inacio rege, conventus habeient.” 
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once with r^ard to the political order in general, but his 
conception of this is dominated by his conception of law. 

Hooker was a great and independent thinker, but his 
independence consisted not in ignoring the past and the 
great political writers of the past, but in gathering together 
and putting into clear and intelligibly ordered form the 
principles and implications of the past, not as one who was 
bound and restricted by its authority, but as one who thought 
out again for himself the great principles and traditions of 
medisBval society. For it is indeed perhaps the most inter- 
esting aspect of his work that he repeated, restated, and 
enlarged the normal conceptions of the political civilisation 
of mediaeval Europe and handed them down to the modem 
world. 

It is, wo think, clear that it is from St Thomas Aquinas 
that, directly or indirectly. Hooker took the analysis of the 
general nature of law, and ho therefore accepted the division 
of law in the most general sense into the Eternal Law of Gk)d, 
the Natural Law, the Divine Law, and Human Law. 

His definition of the Eternal Law is ; “ This law therefore 
we may name Eternal, being that order which God, before 
all ages, has set down with Himself to do all things by.” ^ 
This law is not a mere command of God’s will, but the ex- 
pression of His wisdom. “ They err therefore who think of 
the will of God to do this or that, there is no reason besides 
His will . . . That law Eternal which God Himself hath made 
to Himself . . . that law in the admirable frame whereof 
shinoth with most perfect beauty, the countenance of that 
wisdom which hath testified concerning herself. ‘ The Lord 
possessed me in the beginning of His way, even before His 
works of old I was set up.’ ” ^ 

This is clearly in substance the same judgment as that of 
St Thomas Aquinas : “ Et secundum hoc, lex ctcma nihil 
aliud est, quam ratio divinae sapientiae, secundum quod est 
directiva omnium actuum, et motionum.” ® 

> R. Hooker, ‘ Of the Laws of * St Thomas Aquinas, ' Suinma 
Eoolesiastioal Polily,* i. 2, 0. Theologica,’ i. 2. 93, 1. 

* Id. id., i. 2, 6. 
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'’When Hooker turns to tke I^atural Law he follows t^e 
same tradition by saying that while all things were governed 
by the Eternal Law, the relation to this of the rational crea- 
ture differed from that of the unrational.^ By the law of 
nature, therefore. Hooker means the law which man’s reason 
recognises as binding upon him ; and it might properly be 
called the law of reason.^ This is practically the same as 
Aquinas’ “lex naturalis nihil aliud est quam participatio 
legis aetemae in rationali creatura.” ^ 

We go on to the question of human law. This brings us 
to the conception of the nature and purpose of the Common- 
wealth or State. Hooker’s conception of the origin of political 
society is expressed in a well-known passage : “ The laws 
which have been hitherto mentioned (i.e., the Natural Laws) 
do bind men absolutely even as they are men, although they 
have never any settled fellowship, nor any solemn agreement 
among themselves what to do or not to do. But, forasmuch 
as we are not by ourselves supplied with competent store of 
things needful for such a life as our nature doth desire, a life 
fit for the dignity of man, therefore, to supply the defects 
and imperfections which are in us, living single and solely 
by ourselves, we are naturally inclined to seek communion 
and fellowship with others. This was the cause of men’s 
uniting themselve.s in politic societies, which societies could 
not be wiiihout government, nor government without a dis- 
tinct kind of law from that which hath been already declared. 

Two fmmdations there are which bear up public societies : 
the one, a mutual inclination, whereby all men desire sociable 
life and fellowship ; the other, an order expressly or secretly 
agreed upon, touching the manner of this union in living 
together. The latter is that which we call the law of a common 
weal, the very soul of a politic body, the parts whereof are 
by law animated, held together, and sot on work in such 
actions as the common good requireth. 

Laws politic, ordained for external order and regiment 
amongst men, are never framed as they should be, nuTaHH 

* Hooker, id., i. 3, 1. ^ Aquinas, * Sum. Thool.,’ i. 2. 91, 2. 

* Id. id., i. 8, 4, 8 and 0. 
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preBuming the will of man to be inwardly obstinate, rebeUious, 
and averse from all obedience unto the sacred laws of his 
nature ; in a word, unless presuming man to be, in regard of 
his depraved mind, little better than a wild beast, they do 
accordingly provide, notwithstanding, so to form his outward 
actions, that they be no hinderance unto the common good 
for which societies are instituted : unless they do this, they 
are not perfect.” ^ 

If we add to this passage another which follows a little 
later, we have a fairly complete view of Hooker’s conception 
of the origin and purpose of political society. “ We all make 
complaint of the iniquity of our times ; not unjustly, for the 
days are evil. But compare them with those times when 
there were no civil societies, with those times when there 
was as yet no manner of public regiment established, with 
those times wherein there were not above eight persons 
righteous living upon the face of the earth ; and we have 
surely good cause to think that God hath blessed us exceed- 
ingly and hath made us behold most happy days.” * 

Hooker’s statement has a little of Cicero’s conception of 
the naturally sociable disposition of men, something also of 
Aristotle, that the State is necessary for the good life, but 
also very clearly it represents the Stoic and Patristic tradition 
of the coercive State as the necessary remedy for the Fall ; 
and it is interesting to observe that Hooker thinks of the 
period between the Fall and the Flood as illustrating the 
lamentable disorder which followed from the absence of this. 

The character of Jiuman nature in Hooker’s view requires 
government and law. How then were these created f He 
sots aside very (*mphaticaHy the notion which was later 
developed in a somewhat absurd work of Sir Uobert Filmer, 
that political authority was related to that of the father of a 
family. “ To fathers within their private families nature has 
given a supreme power. . , , Howbeit over a whole grand 
multitude having no such dependence upon any one . . . im- 
possible it is that any should have complete lawful power, but 
i>y consent of men, or immediate api)ointment of God j 

1 Id. id., i. 10, 1. * Id. id., i. 10, 3. 

VOL, VI. . Z 
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because, not having the natural supeiioritj of fathers, this 
power must needs be either usurped and thus unlawful ; or 
if lawful, then either granted or consented unto by those 
over whom they exercise the same, or else given extraordinarily 
from God, imto whom all the world is subject.”^ And, 
equally emphatically. Hooker derives all political authority 
from an agreement among men to set up some “ government 
public,” to which they granted authority to rule and 
govern. 

“ To take away all such mutual grievances, injuries, and 
wrongs, there was no way but only by growing unto com- 
position and agreement amongst themselves, by ordaining 
some land of government public, and by yielding themselves 
subject thereunto ; that, unto whom they granted authority 
to govern, by them the peace, tranquillity, and happy estate 
of the rest might bo jirocured. . . . Without which consent 
there were no reason that one man should take upon him 
to be lord or judge over another ; because, although there 
be, according to the opinion of some very great and judicious 
men, a kind of natural right in the noble, wise, and virtuous, 
to govern those which are of servile disposition ; nevertheless, 
for manifestation of this, their right, and men’s more peace- 
able contentment on both sides, the assent of those who are 
governed seemeth necessary.” ^ 

Hooker here represents the normal conception of the 
Middle Ages, which had been only reinforced by the revived 
study of the Koman Law, that all political authority is in 
some sense derived from the community. He seems here 
also to suggest that behind this grant of authority by the 
commumty there lies some agreement or “ contract ” between 
men to form a political community, the conception with which 
we are familiar in Hobbes and Locke. 

Hooker thinks that at first the government was left in the 
hands of one man, but men soon began to feel the incon- 
venience of this. “ They saw that to live by one man’s will 
becomes the cause of all men’s misery. This constrained them 
to come unto laws, wherein all men might see their duties 

^ Id. id.^ 1. 10, 4. 
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beforehand, and know the penalties of transgressing them.” ^ 
We have already seen this opinion as expressed by Buchanan 
and Mariana.^ 

This leads Hooker to consider more fully the nature of 
law and its coercive authority, for “ laws do not only teach 
what is good, but they enjoin it ; they have in them a certain 
constraining force.” * He makes a distinction, a very im- 
portant distinction, between those whose function it is to 
“ devise ” laws and those who give them coercive authority. 
It is the wise men by whom laws should be “ devised.” 
Men of ordinary capacities arc not competent to do this, 
but it is not the wisdom of these “ devisors ” which gives 
these laws coercive authority. This can only be given by the 
whole community, for, “ by the natural law, to which (rod 
has made all men subject, the power to make laws belongs to 
the whole community, and therefore it is mere tyranny for 
any prince to take this upon himself, unless he has received 
this authority from the community, or immediately and 
personally from God Himself.” “ Laws they are not, therefore, 
which public approbation hath not made so.” * 

Ho is indeed careful to add that the community may 
give its consent, not directly but by representation, as in 
Parliaments, Coimcils, and the like Assemblies, although we 
be not personally ourselves present, notwithstanding our 
assent is by reason of other agents there in our behalf ” ; and 
he extends this even to the position of an absolute king, on 
the assumption that ho had received his authority from the 
community ; and this authority continues so long as it is 
not revoked by the same authority as that which gavQ it. 
“ Laws, therefore, human, of what kind soever, are available 
by consent.” ® 

Hooker’s words do not suggest a direct reference to any 
one political writer, but it seems to us reasonable to say 
that his very careful but dogmatic judgment is founded, first, 
upon the doctrine of the Eoman Law that the legislative 


^ Id. id., i. 10, fi. 

* Cl. pp. 332, 348. 
» Id. id., i. 10, 7. 


* Id. id., i. 10, 7 and 8; 

* Id. id., i. 10, 8. 



366 


THE LATER SIXTEENTH OENTTJET. 


[fast IV. 


power is derived from the “ populus ” {i.e., the oonmmnity) ; 
while his conception of the place of the wise men in “ devising ” 
Law may be related to the terms of the famous definition of 
Papinian.^ In the second place, it is probably related to the 
saying of St Thomas Acjuinas that the power of making laws 
belongs either to the whole multitude or to him who “ gerit 
vioem ” and has the care of the whole multitude.^ 

Hooker’s statement is drastic and far-reaching ; if his 
principle that it is the community, and only the community, 
which can give the Law its coercive power, is derived from 
the Boman Law, he is evplicilly and dogmatically generalising 
this principle as applying naturally to all political societies, 
as in the famous phrase we have just quoted : “ Laws they 
are not, which pubDc approbation hath not made so,” 

In a later Book of the ‘ Ecclesiatical Polity ’ he again deals 
with this subject, and in one place he cites the well-known 
words of Bracton : “ Attribuat lex legi, quod lex attribuat ei, 
potestatem et dominium,” and “ Bex non debet esse sub 
homine, sed sub Deo et lege.” ® Hooker admits, indeed, that 
there are different kinds of kingdoms, some by conquest, 
some by “ agreement and composition ” ; and in this last 
case the authority depends upon the nature of the agreement ; 
but ho concludes : “ Happier that people where Law is their 
king in the greatest things, than that whose king is himself 
the Law,” and “ Most divinely therefore Archytas maketh 
unto public felicity these four steps ... 6 fiev ^aa-cXeu^ 
vofjiifios, o he apywv aKo\ov6o<i, o he ap-^ojjLevo^ iXevOepo^, a 
8’oXa Koiva>via eihaip-fov.” ^ 

These are Hooker’s general principles, but it is important 
to observe that he applies them specially to England. In a 
passage which follows immediately upon that just cited, he 
says : “ In which respect, I cannot choose but commend 
highly their wisdom, by whom the foundations of this common- 
wealth have been laid ; wherein, though no manner person 

* ‘ Digest,’ i, ill. 1 : " Lex eat sio.” 

commune preoeptum, vu-onim pru- • St Thomos Aquinas, ‘Summa 
dentum coneultum, delictorum quae Tlioologioa,’ i. 2. 90, 3. 
eponte vel ignorantia contrahuntur * Hooker, vui. 2, 3. 
ooercitio, oommunie reipublicae spon- * Id. id., viii. 2, 12. 
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or cause be un-subject to the king’s power, yet so is the power 
of the king over all and in all, Unuted, that unto all its pro- 
ceedings the Law itself is a rule. The axioms of our royal 
government are these : ‘ Lex facit regom, ’ the king’s grant 
of any favour made contrary to the law is void ; ‘ Hex nihil 
potest, nisi quod jure potest.* Our kings, therefore, when 
they take possession of the room they are called unto, have 
it painted out before their eyes, even by the very solemnities 
and rites of their inauguration, to what affairs by the said 
law their supreme authority and power reacheth.’ ’ ^ 

And again, in a passage which is primarily related to 
Church Law in England, but has a general application : “ The 
Parliament of England, together with the Convocation 
annexed thereunto, is that whereupon the very essence of 
all government within this kingdom doth depend ; it is even 
the body of the whole realm, it consisteth of the king and of 
all that within the land are subject to him, for they are all 
there present, either in person, or by such as they volun- 
tarily have derived their power unto. . . . Touching the 
supremacy of power, which our Kings have in the case of 
making laws, it resteth principally in the strength of a nega- 
tive voice ; which, not to give them, wen* to deny them that 
without which they were but Kings by mere title, and not 
in exercise of dominion. . . . Which laws, being made amongst 
us, are not by any of us so taken or interpreted, as if they 
did receive their force from the power which the Prince doth 
communicate unto the Parliament, or to any other Court 
under him, but from power which the whole body of the 
Bealm, being naturally possessed with, hath by free .and 
deliberate assent derived unto him that ruleth over them, so 
far forth as hath been declared.” ® 

Finally, we must consider the treatment of the source and 
authority of Law as it is presented by that most important 
jurist of Lower Germany, Johannes Althusius, whose work, 
first published in 1603, was for a long time almost forgotten, 
but was recovered by Professor von Gierke, and which again 

1 Id. id., viii. 2, 13. * Id. id., viii. 6, 11. 



368 


THE LATEB SIXTEENTH CENTUBT. 


[past IV. 


serves to bring out very clearly the fact that the conception 
of an ordered or constitutional hborty was not asserted merely 
by controversial writers like George liuchanan or Mariana, 
or the pamphleteers of the Huguenot Party and the Catholic 
League in France, but by a writer learned, judicious, and 
measured in his thought and in his language, who also, like 
Hooker, sets out, not only philosophical principles, but 
also what he conceived to be the actual constitutional system 
of a great country. For, as Hooker finds an embodiment of 
the principles of a free and ordered society in the English 
constitution, Althusius finds the same in the Government 
of the German Empire and of the States and cities which 
formed it.^ 

In order to und(*rst.and Althusius' conception of Law, we 
must observe his conception of the nature and origin of 
political society, lie accepts the Aristotelian principle that 
a sohtaiy man is not capable of a self-suificiug life, but also 
traces the origin of political society to an express or tacit 
contract between those who are to live together. He accepts 
the Ciceronian definition of the people as being a society of 
men living under a common system of law, and working for 
the common good. Th(* object of the government of society 
is the common good, and its final end is a life in which men 
quietly and rightly serve God.* 

Althusius accepts the Aristotelian conception of the neces- 
sity of society, but he also clearly asserts that the formation 
of pohtical society rested upon the contract or agreement 
between those who formed it. The statement of this con- 
ception is interesting and important in relation to the political 


1 Ovur citatioiib from Althuttiu^' are 
taken from the text of t]je oditiou of 
his work published in 1614, and re- 
cently republished by Frofo.ssor C. I. 
Friedrich of Harvard University, and 
we desire to express our obligations 
to him for having made tliis edition 
easily accessible to students. We 
follow his numeration of paragraphs 
in each book. The scope of our work 
does not allow us to deal with the 


politic III theory of Althusius as com- 
pletolj as wo should desire, but that 
ih the less necessary because Professor 
^on Gierke has handled the subject in 
a masterly and comprehensive fashion 
in his work, ‘ Johannes Althusius und 
die Entwicklung dor naturreclitliohen 
Staatstheorien.’ 

* Althusius, ‘ Folitioa methodioe 
digesta,’ i. 3, 4, 7, 19, 30. 
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theory of the serenteenth and eighteenth oentunes, but it 
belongs rather to those times than to the history of medissval 
political theory, and we refer our readers to the discussion 
of this subject by von Gierke in his ' Althusius,' especially 
Part II., Chap, ii., 2. 

We turn to what is here properly our subject when we con- 
sider Althusius’ conception of law and its place in the State. 
The administration and government of the commonwealth, 
he says, is nothing else than the execution of the Law, and 
he illustrates this principle by citing Aristotle as saying that 
there is no commonwealth where the Laws are not supreme ; 
and again, the supremacy of the Law is the supremacy of 
God, while that of a man is the supremacy of a beast. 
Cicero calls the magistrate the servant and interpreter of the 
law ; we are all servants of the law that we may be free ; 
Plato says that the Law is queen, and should control not 
only the other citizens but kings themselves.^ In another 
place Althusius says that the magistrates are bound by the 
civil laws of the kingdom and of the “ Majestas.” The 
magistrate may be called a living law for he does nothing 
except by the Law’s commands.® 

It is important to observe that from these principles 
Althusius draws the conclusion that it was right to say 
that the magistrate is not “ legibus generalibus solutus ” ; 
he is not free from cither the natural law or the civil laws. 
Althusius was, of course, aware that many thought differently, 
but ho is only willing to concede that the prince was in such 


^ Id. id., xxi. 16 : “ Sic ilaquo 

administratio et gubomatio roipub- 
licae, nihil aliud est quam legia 
executio. . . . 

17. Aristotle Lib. Pol. iv. 4 : Bes* 
publica nulla est ubi leges non tenent 
imperium I Cicero Pro Cluontio. Legum 
ministri magistratus, legum interprotes, 
judices, legum denique idcirco omnos 
servi sumus ut liberi esse possimus. 
. . . Arist. Lib. iii. Polit. dicit, eum 
qui legem praeesse jubet, deum prae- 
esse jubet, qui hominem, bestiam. . . . 
Plato : Epist. vii. “ Lex regina esse 


debet, ac dominari, non aliis tantum 
civibuB sed ipsis etiam regibus.” ,. 

^ Id. id., xxiv. 48 : “ In adminis- 
tratione hac sua, magistratus obligatus 
est legibus Deoalogi . . . atque civili- 
bus regal et Majestatis legibus . . . 
ad quas lanquam ad cynosuram, nor- 
mom et rcgulam, omnia negueia admin- 
istrationis suae referre debet. . . . 
Unde magistratus lex viva, exseoutor, 
oustos et minister legis dicitur ; qui 
nihil nisi lege jubente velit, faciat, vel 
omittat, ut recte dicit Vosquez, c. 14 
d. Lib. 1." 
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a sense exempt from the penal laws, that he was not to 
be punished unless he violated the fundamental laws, and 
his own agreement with the people ; and Althusius refers to 
Cujas as holding this opinion.^ The prince cannot do any- 
thing against the law of the commonwealth, for the law is 
of the nature of a contract by which the prince is bound, 
and the authority which the pcophj have conferred upon the 
prince is by its own nature limited to that which is for the 
good of the citizens.® We shall return to the subject of the 
contract between the prince and people in the next chapter ; 
in the meanwhile it is worth while to observe that Althusius 
conceives of the Law as having this character. We have 
seen this conception in writers of the fourteemth and fifteenth 
centuries,® Althusius admits, indeed, that the prince is 
“ legibus solutns,” but only in th<‘ R(mse that the Law may 
in some cases give him the right of “ dispensation.”* 

In order, however, to appreciate fully Althusius’ principle 
of the supremacy of law over the prince, we must consider 
his conception of the “ Majestas ” or sovereign power in the 
commonwealth. It is i)robable that he takes this term from 
Bodin,® and he agrees with him in interpreting it as meaning 
that authority which recognises no other as equal or superior 
to itself.® So far he does not differ from Bodin, but, having 


* Id. id., xxiv. 40: “Qua de causa 
recte dicitur, magistratum non esso 
legibuB generalibus Rolutum . . . non 
tcuitum naturalibus aodeliuTn civilibus. 
. . . Dissentiunt plurime, per 1. 31. 
De Legibus (‘ Dig.,’ i. 3, 31 ) quae 
tomen non obatat, si earn intelligis de 
legibus poenoriis, quibus magistratus 
eet BolutuB, non respectu obligationis, 
ted executionis. Nam si deliqueril (at 
non contra leges fundament ales et con- 
ventionem propriam cum pojiulo 
initom), non punitur. Cujas. Lib. 36, 
ObB. o. 35.” 

* Id. id., xxiv. 60 (The prince 

cannot do anijdhing against the law 
of the State) : “ Turn quia lex est 

oontiBctuB, 1. 1, ibi. communis reipub- 
lieoe BponBio, de legibus (i.e., ‘Dig.,’ 


1 . 3, 1) ... ox quo contractu prinoeps 
obhgatur. . . . Ergo concessio imperii 
a populo princ-ipi facta otiam verbis 
generaliBBimiB, ex materia, Bubjecta, 
limitata, et restricts est ad meram 
utihtatem rivium.” 

* Cf. Tart I. c. 2 ; Part II. c. 2. 

* Id. id., xxiv. SO ; “ Princeps 

otiam BolutuB est legibus in coBibus, in 
quibus jus ipsi dispensationem con- 
cedil.” 

* For the discussion of Bodin’s 
position, cf. Chap. III. 

* Id. id., ix. 15 : “ Ideo potestas 
imperandi universalis dicitur, quae 
sliam superiorem vel parem aut 
Bociam non agnoscit. Atque hoc 
Bupremum juriadictionis universalis 
jus, eet forma et substantialiB essentia 
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Baid this, he begins to develop a sharply marked contradiction 
of Bodin’s theory. No single persons, ho says, can receive 
this complete authority (“ plenitudo potcstatis ”) ; they must 
recognise that it lies in the consent and agreement of the 
associated body.^ 

We must turn to a long passage in which Althusius draws 
out his own conception in opposition to that of Bodin. Bodin, 
he says, contradicted the principle that the supreme power 
belonged to the whole community. He begins by pointing out 
that oven Bodin admits that the supreme power is subject to the 
Natural and Divine law ; and he urges that a really absolute 
power would be a mere tyranny. He refuses dogmatically to 
attribute th(‘ supreme power to the king or the “ optimates,” 
and maintains that it can belong only to the whole body of 
the “ universal ” association — ^that is, to the commonwealth 
or kingdom, for it is from this body that, after God, all legiti- 
mate authority comes. The king, princes, or “ optimates ” 
recognise that the commonwealth by which they are set up 
or removed is superior to them, and that they are bound 
by a contract to obey it. The king, therefore, has no supreme 
and perpetual power which is free from the law, and does not 
hold the “ Jura Majcstatis,” but only, and that by the grant 
of the society, the administration of these. The monarch 
therefore must render an account of his administration and 
may be deposed.* 


Majestatiu, neu majom illius status 
quern diximus, quo sublato, vel ad- 
empto Majestas ilia concidit.” 

' Id. id., ix. 19: “ Admiaiatratorcs 
potestatis hujus plures esse possunt, ita 
ut singuli, impositae solicitudinis, non 
in plenitudinem potestatis adsumantur. 
. . . Et singuli hi non habent penes se 
Bupremam potestatem, sed omnes simul 
wnam agnoscant in consociatorum cor- 
porum consensu et concordia.” 

* Id. id., ix. 20 : “ Huic sententiae 
nostrae, qua regno sou universali eon- 
sociatione summa potestas tribuitur, 
contradicit Bodinus Lib. 1, c. 6, * De 
Repub.' Ibi enim ills jus Majestatip, 


quod regni jus appellavimus, dicit ease 
Bunamaia et perpetuam potestatem, 
nec lege, neque tempore definitam, 
quam majostatis atlootionem la^ ex- 
plicat Bonnet. Lib. 1, ‘ De Majestate 
Folitica.’ Ego in eo, quo Bodinus baec 
sensu cu:cipit, nullum horum requisitum 
genuinum in jure hoc Majestatis ag> 
nosro. Non enim est summa potostas, 
non perpetua, neque logo soluta. 

21. Summa non oat, quia legem 
divinam naturalomque agnoscat omnis 
humana potestas, arg. Rom. o. IS. 
minister Doi est tibi in bonum. Si 
minister Dei est, ergo contra Domini 
Bui mandantis prescripta nihil facere 
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We have dealt ■with this aspect of political theory in the 
sixteenth century at some length, for, as it seems to us, the 
conception of the nature and authority of law was still, as in 
the Middle Ages, the most important element of political 


potent. . . . Abaoluta vero aumma, et 
legibua omnibus aoluta potrstas tyrannis 
dicitiir. . . . Beraota, ait (Aufmstinua) 
justitia, quid sunt regna nisi magna 
latrocinia. In quo quidem. nec 
Bodinus a nobis diasontit . . . Quaea- 
tio igitur nobis eat, do civili lego ct 
jure, an huic etiam imporhim of fasoos 
Bubijioiat, qui summam dicitur habere 
potestatem. Nogat Bodinus, et plur- 
imi alii oum eodem. Erit igitur ex 
horuin sententia summa potestas quae 
civili lege non ost definita ; quod ego 
non dixerim. Nam logo civili potest a- 
tem solvere, ost etiam aliqiiatonus 
naturolis et diviuae logis \inculis 
eandem oxuorc. Nulla omm est, nec 
esse potest, lex civilis quae non aliquid 
naturalis et divinae aequitatis im- 
mutabile habeat admixtum. . . . Quod 
si igitur lex civilis gcneralis a principe 
lata est aequa et justa, quis eundem 
ab obligatione istius logis solvere 
potest T . . . Quatonus vero lex ilia 
civilis in quibusdam disoedit a natural! 
aequitate . . . fatebor, cum qui sum- 
mam habet potestatem, nec suporiorem 
nisi Deum et naturalcm oquitatcm ot 
justitiam aguoscit, ilia lego non 
teneri. . . . 

22. Atque in hoc: soneu accepta 
lege, Boluta summa polostate, concedo 
in senJientiam Bodini . . . Cujacii . . . 
et aliorum jurisconsultorum. Sod 
bane summam potontiom nequaquam 
possum tribuere rogi aut optimatibus, 
quam sententiam tamen Bodinus acer- 
rime propugnare conatur, sed jure, ilia 
tantum corpori imiversalis consocia- 
tionis nimirum reipublicae vel regno, 
tonquom propria est adscribenda. Ab 
hoc ooipore, post Deum, profluit omnis 
potestas legitima, in hoe, quos reges, 
qptimatesve vocamus, 1. 1. De 

Const. Prin. ('Dig.,' i. 4, 1). . . . 


Corpus igitur hoc consociatum, rox, 
princeps, optimatesve superius ag- 
noscunt, a quo iidem constituntur, 
removentur, dejiciuntur, et exauctor- 
antur, sicuti latius probaverim in 
dictls loois. 

Quis voro summam dicit potestatem, 
quae superiorom agnoscit aliom T Quod 
et Bodinus probat. Quis lege solvet 
eum, in quam ipsemot consensit, et 
ad ciijus obodientiam se per modum 
contractus ubligavit. . . . 

23. Quantacunque enim est potestas, 
quae alii concoditur, semper tamen 
minus est ojus potestate, qui eandem 
concessit, et in ea praeeminentia et 
superioritas coneedentis reservata in- 
telligitur. . . . Unde efficitur, rogem 
summam, peipetuam, logeque solutam 
potestatem non habere, et per conse- 
quens nec illius jura Majestatis esse 
propria, quamvis eorundem adminis- 
trationem ot exercitium ex corporis 
consociati concessiono habeat. . . . 

24. Quod si igitur etiam secundum 
Bodinum duplex est Majestas, regni 
et rogiH, quaero, utra ex hisce, sit 
altera major et superior T Negari non 
potest, illam majorem esse, quae 
alteram coustituit, quoeque immortalis 
est in Bubjecto suo, populo scilicet, et 
alteram minorom, quae in unius per- 
sona consistit et cum eadem moritur. 
. . . Unde fit, ut etiam summus mon- 
archa rationem reddere toneatur ad- 
minis trationis suae . . . atque etiam 
exauctorari possit. , . . Sed infort 
Bodinus : Inanis ost potentia regia . . . 
si comitiorum oc populi jussis tenetur. 
. . . Atque hoe modo inoipiet esse 
aristocratia vel democratia, quae ante 
erat monarchio. Negamus hoc, et 
Bodini opiniones allatas in c. 39, ubi 
de monarchae potestate dicitur, re- 
futamus." 
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theory, and it will, we hope, be clear that the medieval 
principle of the supremacy of law was still asserted and 
understood. 

We shall in a later chapter inquire how far there had also 
developed in the sixteenth century a conception that the 
king was absolute and above law. 
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CHAPTER II. 

THE PRINCE TNDER THE LAW. 

We have, in ilio last chapter, considered some aspects of the 
conceptions of th(‘ source and authority of law, that is, of 
those who were clear that the law was greater than the ruler. 
We shall, in a later chapt(*r, discuss the i)osilion of those who 
took the opposite' view. Hut, before we do this, we must 
deal with the concejition of the source a ml nature of the 
authority of the jtrince. 

Wo think it will be foimd to make for great (*r clearness if 
we treat this subjc'ct under the following heads : (1 ) The 
Source of the Authority of the Kuler ; (2) The Conception 
of a Sovereign Power behind the Ruler ; (3) The Relation 
of the Ruler to the Courts of Law ; (4) The Theory of the 
Contract between the Ruler and the People ; (5) The Right 
to resist, aud even to depose the Ruler ; (6) The Magistrates 
or Ephors. 

(1) The Source of the Authority of the Ruler. — There is 
no need to discuss this at any great length, for while there were 
a fev, with whom we shall deal in a later chapter, who trace 
the authority of the king to the direct appointment of Gk>d, 
these were quite exceptional. The great mass of opinion was 
clear, that is, that while God was the ultimate source of all 
authority, the immediate source was the Community itself, 
and it should be remembered that this judgment was con- 
firmed by the whole tradition of the Roman Law and by the 
mediieval and contemporary Civilians. 

This was the current opinion, apart entirely from the politi- 
cal controversies of the time. We may begin by observing 
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again the words of the Spanish Dominican, Soto, the Con- 
fessor of Charles V. and Professor at Salamanca. The public 
civil authority is the ordinance of God, the commonwealth 
creates the prince, but it was God who taught men to do this.^ 
We find the same principle stated by his Dominican con- 
temporary and colleague in Salamanca, Francisous Victoria, 
in the terms of a careful distinction between “ Potestas ” 
and “ Authoritas.” The Eoyal “ Potestas ” is not derived 
from the commonwealth, but from God Himself, for though 
he is established by the commonwealth, for the common- 
wealth creates the king, it transfers not “ Potestas ” but its 
own “ Authoritas ” to him.^ 

The same judgment is expressed by such a careful and 
experienced politician as Sir Thomas Smith. In a passage 
already cited, he contrasts the king and the tyrant, not only 
with reference to their relation to the law, but also to the 
source of his authority. The king is one who has attained 
the royal power by hereditary succession or by election, with 
the consent of the people, while the tyrant is one who has 
obtained power by force, and without the consent of the 
people.® 

We have cited these opinions, not as being in themselves 
very important, but merely as illustrations of what we think 
was the normal opinion, apart from the controversies of the 
later part of the century. When wo pass to those who wrote 
under these later conditions, we naturally find all this much 
more sharply asserted. George Buchanan, for instance, in 
his work, ‘ De Jure TJegni apud Scotos,’ which is in the form 


^ Soto, ' De Juatitia et Jure,' iv. 4, 1 
(p. 309) : " Ecce quemadmodum 

publica civilia poteatas ordinatio Dei 
eat ; non quod reapublica non creaveiit 
principoB, aed quod id fecerit divinitua 
erudita.” 

* Franciacua Victoria, 'Belationos 
de Foteatate Civili,’ viii. : “ Videtur 
ergo quod regia poteatas ait non a 
republics, aed ab ipao Deo, ut Catholici 
doctorea aentiunt. Quamvia enim a 
republics conatituatur (oieat namque 


rospublicB regom), non potestatem, aed 
propriam authoritalem in regem trana- 
fort.” 

* T. Smith, ' De Republica Anglo- 
rum,’ I. 7 : “ Berum aummam ad 

unum aliquem delafam potestatem, 
regiam ease perhibent, qui vel natalium 
splendore, vel auJIrsgiorum prerogativa, 
per conuentientem populi voluntatem, 
earn adeptua. . . . Tyrannum appel- 
lant, qui per vim absque oonaensu 
populi nactus principatum.” 
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of a dialogue between biinself and ‘‘ Metellanus ” (Maitland), 
in asserting the subordination of the King of Scotland to the 
laws, Tna.iTitia,iTiH that though the kings of Scotland received 
the throne by hereditary succession, they were created by 
the laws and the will of the people just as much as those 
kings who were elected.^ 

The Huguenot writers of the period between 1673 and 1680 
set out this conception in different ways. Hotman does this, 
with reference primarily to history, in his work ‘ Franco 
Gallia,’ originally published in Latin in 1573.® We are not 
here concerned with (/he historical value of his contentions 
about the nature of the Merovingian and Carolingian mon- 
archies, but only with the conclusions which he drew from 
his study of history. He contended that the supreme 
authority in the time of these monarchies belonged to the 
general assembly of the whole people, which he relates to the 
States General of later limes,® and that it was this assembly 
which elected and deposed kings.* Ho gives a number of 
examples of the authority of the States General, including a 
statement that it was the Slates General which decided 
between the claims to the French crown of Edward III. and 
Philip of Valois.® In one place he says roundly that the 
“ Concile des Etats ” (the States General) had the power to 
elect and to depose kings, and to entrust the administration 
of the kingdom during a minority to such a person as it thought 
best.® 

The treatise entitled ‘ La Politique, Dialogue d’Archon et 
de PoUtie,’ published in 1676,® has a very high conception of 
moqarchy, and speaks of the Prince as the Image and Vicar 
of God ; but if he has this character, he must also represent 
the goodness and justice of God.® Hereditary succession or 


* George Buchanan, ‘ De Jure Regni ’ 
(p. 26) : *' B. Equibua omnibus facile 
intelligi potest, qualem a majonbus 
aooeperunt poteatatem : non aliam 
videlioet, quam qui sufiragiis eleoti m 
leges jurant. . . . lUud autem, opinor, 
vides qui nascuntur nobis roges, eos et 
legibus et populi sufihagio creari, non 
minus quam quos sb initio diximus 


oleotos.” 

* Cf. Allen, op. rit. (p. 309). 

* Hotman, * Franco Gallia,’ x. (page 
647) 

* Id. id., xi. (p. 661). 

* Id. id., xvii. (p. 701). 

* Id. id., XX. (p. 712). 

^ Cf. Allen, op. oit. (p. 314). 

' ‘ La Politique,’ A;o. (p. 90). 
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election are both tolerable : the best is to combine the two, 
bnt even in the case of those who hold by hereditary succession 
the peoples who have the right to place magistrates over them- 
selves have also the right to depose them.^ The best known 
of these works, the ‘ Vindiciae Contra Tyrannos,’ published in 
1677, also speaks of kings as the Vicars of Grod,® and says 
that it is God Who has “ instituted ” kings, but it is the 
people who constitute them, who bestow kingdoms and 
approve their election. Kings must remember that they 
reign “ a Deo sed per populum et propter populum.” There- 
fore if in some countries kingship has become hereditary, it is 
still the custom that the children do not succeed their fathers 
till they have been constituted anew by the people, and are 
only held to be kings when they have received the investiture 
of sceptre and crown from those who represent the “ Majestas ” 
of the people.^ 

George Buchanan and the Huguenot writers express this 
judgment in strong and unqualified terms, but we find the 
same opinions expressed in as thorough-going a fashion by 
some of the Koman Catholic writers of the last years of the 
sixteenth century. Among the most important tracts written 
in defence of the deposition of Henry III. of France is that 
of Boucher, ‘ De justa Abdicatione Henrici Tertii,' published 


* Id. (p. 96) : “ Politie. II me 

eemble que et I'un et I’autre ne sent 
ei louables que ceux qui aont par elec 
tion et succeBaion tout ensemble. . . . 
Folitie. J’avoue bion que par cous- 
tume la chose est tellement reclue 
qu’elle (hereditary succession) est r6- 
put6 pour droit, mais puis que loa 
penplea out le droil do mettro los 
magistrats sur eux . . . il faut con- 
clurre qu’ils les peiivent demettre, et 
par 14 aont eleoteurs de leurs princes.” 

‘ ‘ Vindiciae Contra Tyrannos.’ Qu. 
I. (p. 9). 

* Id., Q. III. (p. 70) : “ Oetendi- 
mua antea Deum Reges instituere, 
regna legibua dare, reges eligere. Dici- 
mua jam, populum reges constituere, 
regna tradere, eleotionem suo sufiragio 


comprobare. . . (P. 79) : Quo sem- 

per rocordantes reges se a Deo quidem, 
sed per populum et propter populum 
regnare. . . ." (P. 82) : Etsi vero, ex 

quo virtutem patrum imitati filii, 
nepotesve, regna sibi quasi haeredi- 
taria fecisse videntur, in quibugdam 
regionibuB electionis libera feusultas 
desiisse quodammodo videatur ; man- 
sit tamen perpetuo in omnibus regnis 
bene oonstitutis ea consuetude, ut de 
mortuis non prius succederent liberi, 
quam a populo quasi de novo constitu- 
erentur, nec tanquam suis haeredes 
patribuB agnoscerentur, sed turn demum 
reges censerenl ur, cum ab iis qui populi 
majestatem representant, regni in- 
vestituram, quasi per sceptrum et 
diadema acoepissent.” 
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in 1589. Boucher was a theologian of some eminence, and 
his work is largely concerned with the question of the power 
of the Pope to depose kings. We are not, however, here 
concerned with this question, but with his conception of the 
relation of the authority of the king to that of the community. 
With regard to this, he expressed himself as clearly and dog- 
matically as the Huguenot wrik^rs. 

It is the people or commonwealth which establishes the 
king, but while it bestows this authority upon him, the final 
authority and “ Majestas ” remains with the people. It 
resided with them before there were any kings, and even 
kings must render their account for any offence against it.^ 
This “ Majestas ” is embodied in the Estates.^ 

It is the people, then, from whom the king derives his 
authority, and not from God only, and he repudiates the 
interpretation of St Paul's words in Eomans xiii. I as imply- 
ing the latter. We recognise, he says, that kings, like all 
good things, come from God, but in accordance with the Jus 
Gentium, it is through the people.® 

It would be difficult to find a more explicit n^pudiation of 
what we call the “ Divine Eight,” and a more thorough- 
going affirmation of the principle that the royal authority 


^ J. Bouchor, ' De Juata Benrici 
Teriii Abdicationo,’ 1. 9 : “ Jua auteia 
iUud oum in duobua poaitum ait, ut et 
a populo spu republiva couatiluuntur 
regea, et regibus conatitutia, sic penea 
eoB summain potostatoin osso constet, 
ut Bumma in eos tamen populi seu 
reipublicoa jus ac majestas remnneat, 
huiijBque adeo laesae vol imminutao, si 
res ita ferrat, rex tenen posait." 

Id., III. 7 : Maioatas reipublicoe ac 
populi quae sit, dictum antea e.st. 
Quae ut prima per se ac regibus anti- 
quior esi, ita autlionticuin quid penes 
ae, vel teste scriptura habot, quod 
deponero, quodque abiicoro a so nec 
posait neo debeat. CSuj usque legibus 
omnes omnis generia homines ac reges 
ipsi teneantur. Quippe, cum penes 
eos non aliunde majestas ait, quam 
quia publica ab iia poteatos referatui. 


Quae Caesar ab iis scinel, ut sceptro 
reoB amonneat, lege Julia constat, quae 
poensm majestatis, non dignitatis 
tantum, aed et animae amiaaionem ease 
jubet.” 

* Id. id., III. 8 : " Forro majeata- 
tem illaro cum penes ordines seu 
comitia esse constet, id quoque sequi- 
tur, qui ordinoa laoserit, publioae 
majebtatis supra omnes teueri atque 
reuiii osee. Nam pones comitia ut 
regni majestas sit, cum universa 
reguorum consuotudo docet, turn quia 
perpetua in Gallia sacrosancta eorum 
auctoritas esse consuevit.” 

’ Id. id., I. 13 : " Et nos, quidem, 
ut regOB a Doo, ut et bonum onme, 
esse aguoscimus, ita inteimedio lure 
gentium, et per populum, ut sunt, ita 
OBse, sane fateomur.” 
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was inferior to the soTereign anthority, or “ Majestas,*' of the 
community ; it was derived from it, and was answerable to 
it. Boucher adds, dogmatically, that no one is bom a iring • 
there is no Christian kingdom where hereditary succession has 
such a force that the right of establishing the king does not 
remain with the people.^ 

Boucher does not, however, state these principles as merely 
abstract, but maintains that they were embodied in the actual 
constitutional systems of the European countries, and he 
refers specially to the Empire, to Aragon, and to the authority 
of Parliament in England, and he attributes the comparative 
absence in France of the constitutional forms of this supreme 
authority of the community to the recent tyrannical 
innovations of Ijouis XI.* He cites the deposition of 
Merovingian and Garolingian kings in France, of Eichard 
II. in England, and the recent deposition of the King of 
Denmark.* 

With these writers wo may place Mariana, the Spanish 
Jesuit of the late sixteenth century. He also considers the 
monarchy to be the best form of government, and ho care- 
fully discusses the advantages and disadvantages of succession 
by inheritance or by election. He finally concludes that 
hereditary succession is best, but the succession should be 
determined by law, not by the will of the king, for the common- 
wealth gave him an authority restrained by laws, and any 
change therefore must be made with the consent of the 
“ Ordines ” (the Estates or Cortes).* In another place, 
discussing the relation of the commonwealth to a king who 
becomes a tyrant, he argues that the commonwealth, fi;om 
which the royal authority arises, may call the king to account, 
and may deprive him of his authority. When it transferred 


‘ Id. id., I. 17 : “ Omnino rex nemo 
nascitur. Neque ullum omnino vol 
inter Christianos legnum oet, in quo 
bereditaiio successio sic poUeat, quin 
penes populum conatituendi jus re* 
inaneat.” 

* Id. id., I. 21. 22. 

» Id. id.. I. 23. 24. 

* Mariana, ' De Bege,’ 1. 3 (p. 34) : 

VOL. VI. 


“ Sic commodiuB fere cogitabam, here- 
ditarium ease principatum.” . . . (p. 
37) : “ Neque pro regia arbitrio succes- 
aionem etiam inter filios mutandam 
videri. Fraeseriim cum leges socces- 
Bionia mutaro non ejua, sed reipub* 
lioae .sit, quae imperium dedit, iia 
legibuB conatrictum, ordinum conaensu 
id faciat opua eat.” Cf. I. 4 (p. 38). 

2 A 
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its authority to the prince, it reserved to itself a greater 
authority.^ 

It may, no doubt, justly be said that these ■writers, espeoi* 
ally the Huguenots and Mariana, express a highly contro- 
versial mood. But it should be observed that the same 
judgment is expressed by Hooker, substantially, but in 
characteristically measured terms. Hooker deals with the 
subject in the first book of the ‘ Ecclesiastical Polity,’ when 
he discusses the origins and first forms of political society. 
The first form of social authority was, he thinks, that of the 
father over his family, but that is not the nature of authority 
in a political society. “ Uowbeit over a whole general multi- 
tude, having no such dependency upon any one, and con- 
sisting of so many families as every political society doth, 
impossible is it that any should have complete la'wful power, 
but by consent of man or immediate appointment of Gkid ; 
because, not having the natural authority of fathers, this 
power must needs be either usuiped, and thus unlawful ; or, 
if la'wful, then, either granted or consented unto by those 
over whom they exercise the same, or else given extraordi- 
narily from God, unto Whom all the world is subject.” ® 

He returns to the subject in the eighth book, where he is 
dealing with the relation of the king to the Church. “ First, 
unto me it seemeth almost out of doubt and controversy, that 
every independent multitude, before any certain form of 
regiment established, hath, under God’s supreme authority, 
full ‘ dominium ’ over itself, even as a man, not tied with the 
bond of subjection as yet, imto any other, hath over himself 
the^like power.” ® 

Hooker is indeed careful to defend the right of hereditary 
succession to kingship, but he is also clear in asserting that 
this hereditary right arises from the “ original conveyance ” 
by the community. “ The case thus standing, although we 
judge it as being most true that kings, even iuheritors, do 


* Id. id., I. 6 (p. 67) : “ Certe a 
repablioa, unde ortum habet re({ia 
potestas, rebuB exigentibuB regem m 
jus vocari poase, et si eamtatem res- 
puat, prinoipatu spoliari. Neque ita 


in prmcipem jura potestatia transtulit, 
ut non Bibi majorem reaervavit potea- 
tatem.” 

• Hooker, ‘ Eoolea. Pohty,’ I. x. 4. 

• Id. id., VIII. 2, 6. 
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hold their right to the power of dominion with dependency 
upon the whole body politic, over which they rule as kings ; 

80 it may not be understood, as if such dependency did 
grow, for feKot, every supreme governor doth personally take 
from them his powei \>y of gift, bestowed of their own 
free accord upon him at the timt> of 'tjjg entrance into the said 
place of government. But the cause of utTiondency is in that 
first original conveyance, when power was deii«^ by t^e 
whole unto one ; to pass from him unto them, whom out oi -khn 
nature by lawful birth should produce, and no natural or legal 
inability make uncapable. Neither can any man with reason 
think but that the first institution of kings is a sufficient 
consideration wherefore their power should always depend 
on that from which it did then flow. Original influence of 
power from the body into the king is the cause of the king’s 
dependency in power upon the body.” ^ Hooker denies that 
the individual king must be elected, but affirms that it was 
from the community that the right of hereditary succession 
was derived. 

We have discussed the position of Althusius with regard to 
the supremacy of the law, in the last chapter, and need only 
here draw attention to an important passage in which he sets 
out the origin and nature of the authority of the adminis- 
trator or prince. He recognises that while the common- 
wealth is formed by the free association of all its members, 
and establishes the laws necessary for this, it cannot itself 
administer them ; and therefore it appoints ministers and 
rulers, and transfers to them the necessary authority and 
power ; it gives them the power of the sword and commits 
itself to their care and rule.^ Althusius is clear that there 
must be rulers or princes in the commonwealth, but the rulers 
are appointed by the commonwealth, and their authority is 


1 Id. id., VIII. 2, 9. 

* AlthuBius, ‘ Politica,' xviii. 10 : 
“ Nam populuB primo se in corpuR 
quoddam certia legibus oonsociavit, 
jura neoosaaria et utilia ad bono con- 
Booiationem sibi constitnit, eorumque 
adminialrationem qua ipae populuB 


nullo modo fungi potest, postea minis- 
tris et rectoribuB a se electis demanda- 
vit, atque in eos ad munen's sui ex- 
peditionem necossariam auotoritatem 
et potestatem transtulit, gladioque ad 
earn rem illos accinxit, iisque se re- 
gendum curandumque commisit.” 
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^ways legs th an that which the oomnioiiwealth reserves to 
itself. Their authority is only to rule according to the just 
laws of the commonwealth, and they are only God’s minif>*“» 
if they rule for the common good. The prin^*” above 

the laws, but the laws above the There neither is, nor 

nn-Ti he, any such thing a® *Ziat absolute power which, as it is 
sometimes said, i® ^iven to the prince.^ 

F inally , we may put beside Hooker and Althusius the 
jii<zgment of the great Jesuit, Bellarmine. He is no doubt 
arguing, not for the direct, but for the indirect authority of 
the Papal See in temporal matters ; but his judgment is clear 
that, while it is true that the royal or imperial power is from 
God, it must be understood that it does not normally come 
immediately from Him, but mediately through the consent of 
men, for as St Thomas Aquinas had said, lordship and princi- 
palities belong not to the Divine, but to the Human Law.® 


(2) The Conception of the “ Sovereignty ” of the Com- 
munity. — ^We shall, in a later chapter, consider the theory of 
sovereignty as set out by Bodin, and we do not wish here to 
anticipate this. It is enough, for the moment, to say that in 
Bodin’s view there must be in every political community 
some supreme power which makes all laws and magistrates. 


^ Id. id., xviii. 27 : “ Quanlum- 

ounque enim est imporium et jus quod 
alteri oonoeditur, minuH taioen sempor 
esi eo quod ooncodens aibi reaervavit. 
. . . 28. TraaaCortur voro in }ioh<'e 
administratores et rertoros a membria 
universalis consouialioni.s sola potoaias 
seoundum justas leges admiuiatrundi 
et regendi corpus, et jura universalis 
liujus consociationia. . . . 32. Hoc 
Bgens, minister Dei dicitxir, Rom. c. 13. 
... 37. Non ost princeps supra legem, 
sed leges supra principem. . . . 38. Nam 
contra leges aliquid posse non est 
potestatis, sed impotentiae nota. . . . 
39. Unde et quod dicitur absoluta et 
plonisaima potestas prinoipi concessa, 
nidla est, nee esse potest.” 

■ BoUarmine, ‘ De Potestate Summi 


Pontifiois,’ III. (p. 61): “ Porro 

quod scribit sanctus Qrogorius datam 
f uiaso imperatori coelitus, non significat 
imporatoriam potostatem esse imme- 
diate a Deo, sod esse a Deo in eo sensu, 
quo diuit apostolus ad Rom. xiii., non 
est potestas nisi a Deo. Omnis enim 
potostas a Deo est ; sod aliqua im- 
mediate, ut Moisis, ut Sancti Petri, ut 
Sancti Pauli; aliqua modianto con- 
soobu hominum, ut potestas Regum, 
Consulum, Tnbunorum — ^nam (ut Sane- 
tus Thomas docet in 2. 2. Q. 10. Art. 
10. et Q. 12. Art. 2) dominin et priuci- 
patus humani, de jure humano sunt, 
non de jure divino.” Cf. Id. id., xxi. 
(page 174). Por the same principle as 
held by Molina and Suarez, cf . pp. 343, 
344. 
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and wMoIl is subject to no law, except that of God and of 
nature, and to this power he gives the name of “ Majestas.” ^ 
Bodin’s work was published in French in 1676, but it is im- 
portant to observe that some of the Huguenot pamphlets 
were published a little earlier, or about the same time, 
Hotman’s ‘ Franco Gallia ’ in 1673, the ‘ Droit des Magistrate ’ 
in 1674, and the ‘ Archon et Politic ’ in 1676, and in some of 
these we find already developed a conception of a power 
belonging to the community or its representative authority, 
which is supreme over all other powers, even that of the king, 
and this supreme authority they call the “ Souverainet^,” 
while they speak of the king as Souverain.” 

Hotman, in discussing the power of what he calls the 
“ Coneile des Estats,” meaning the States General, maintains 
that it had power to elect and to depose kings, and he goes on 
to say that even after Ihe election of the king, it reserved and 
retained in its own hands the “ sovereign authority of the 
government of the kingdom.* 

It is, however, in the * Droit des Magistrats ' of 1674 that 
the distinction between the “ Souverain ” and the “ Souver- 
ainot6 ” is first carefully and completely drawn out. There 
are magistrates or officers, who are indeed inferior to the 
“ Souverain,” and are appointed by him, but do not properly 
hold from the “ Souverain,” but from the “ Souverainet6.” ® 
The distinction is clear, but is made even clearer when the 
author adds that the “ Souverain ” himself, before he is put 
in “ real possession ” of his sovereign administration, swears 
fidelity to the “ Souverainete.” * And again, empires and 


1 Cf. pp. 418 ff. 

* Hotman, ‘ Franco Gallia,’ xx. 

(in ' Mdmoires de I’Estat,’ voT. i. p. 
712) : ‘‘ Que plus eat, mesme api^a 

I'election du roi, le Concilo bo reaervoit 
encores et retenoit par dnvers soy la 
souveraine authority du gouvemement 
des aSaires du Boyaume.” 

* “ Du Droit des Magistrats ” (ed. in 
' M^moires de I’Estat,’ vol. ii. p. 748 : 
“ Or faut-il entendre que tons ceux cy 
(the magistrates) encores quiJs soyent 


aU'doBBOuB de leur souverain (duquel 
auasi ils recoyvent commandoment, et 
loquol les installe et approuve) toutes 
fois no dependent propromont du 
souverain, mois de la souverainete.” 

* Id. id., vol. ii. p. 748 : “ Le 
Houverain meames, avant qu’estre mia 
on vraye possession do son administra- 
tion souveraine, jure fidelitd k la 
houverainete, sous les conditions ap- 
posees k son serment.” 
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kingdoms are fiefs, which owe homage and fidelity to the 
“ Sonverainet4.” ^ 

These are trenchant sayings, and the conception of the 
IriTig as a vassal of the Souverainet^ ” is unusual, to say the 
least, though not unintelligible ; but what we are here con- 
cerned with is the sharp distinction between the king who is 
“ Souverain,” and some greater authority behind him, which 
holds the “ Souveramet«^," for there are those who represent 
the “ Souverainet^ ” and it is for them to provide for the tenure 
of the sovereign’s fief, if he has lost it by his offences against 
his subjects.^ The king or “ Souverain ” is not above the 
laws, but is subject to them, for he has sworn to maintain 
and defend them.® While it is not lawful for any private 
person to resist the tyrant, there are magistrates, inferior 
indeed to him, but whose function it is to act as bridles and 
restraints upon the sovereign magistrate*. There are such 
officers in several Christian kingdoms, such as dukes, mar- 
quesses, counts, &c. ; they were formerly “ estats et charges 
publiques,” and were appointed “ par ordre k^gitime,” and 
though these offices have benome hereditary, the nature of 
their right and authority has not changed : such are also 
the elective officers of thi* cities, such as mayors, consuls, 
syndics, &c.* 


^ Id. id., vol. ii. p. 776 ; " Qutre 
tout cola, puiequo ioR royaumeR et 
empiroB moHinog gout Oofs, devons 
homiuBgeB et aor\ iccs a la Houverainet6. 

‘ Je di done au caa oti nous aoimrieb, 
qu’un roi, ou memo un Empereur, 
relevant do la aouveraiiiolo, commet- 

t 

tant felonie conlre aeg vasaaux, aaaavoir 
sea Bujeta (co quo jamais no puiaao 
advenir) peid aon fief, non pour etro 
adjudgd aux vaagaux, maig pour y 
Stre pourvu par roux qui ropr^Hontent 
la souverainot^. ... Or eat il aingi 
que I’Empereur mosmes, conuno noua 
I’avons cy devant notd, doit hoinmago 
& 1 ’Empire, duquel il est lo pretnior et 
souverain vassal (ce que doit eatro 
encores & plus forte ou pour Je moina 
auBsi forte raison estim6 de 1^ con- 


dition doR Roy-. & I’endroit du 
Royaume).” 

• Id. id. (p. 760) : “ Car pour certain 
c'oat une parole tieg fauaae, et non 
poini't d’un loyal aujet & son prince, 
mais d’un detestable datteur, de dire 
quo lea gouveraina sont contraints & 
nullca loig. Car, au oontroiTe, il n’y 
on a paa une, par laquelle il ne 
doyve et aoit tenu de regler son 
gouvernemom , puis qu’il a jurd 
d’egtre le mauitonour et proteoteur de 
toutes.” 

This is followed by a citation of the 
‘ Digna Vox ’ (Cod. I. xiv. 4) and the 
story of Trajan giving the sword to be 
used against him if necessary. 

« Id. id. (p. 746) : “ Il n’est licito 
h aucun particulier d’opposer force k 
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It is of these officers that the author of the treatise says, as 
we have seen, that they hold not from the “ Souverain ” but 
from the “ Souverainet6,” to which the “ Souverain ” himself 
has sworn fidelity ; and he goes on to say that there is a 
mutual obligation between the king and these officers of the 
kingdom, for the whole government is not in the hands of the 
king, but only the “ souverain degr6 ” of the government, 
while each of these inferior officers has his part in it according 
to his rank.^ 

The pamphlet generally known as ‘ Archon et PoUtie,’ 
which was published in 1576, represents the same conception. 
In discussing the limitations on the arbitrary power of the 
prince it says that there are inferior authorities, “ deputies ” 
of the people ; these create the jirince and can depose him, 
and they would be traitors to their country if they suffered 
the “ principaute ” to become a tyranny. They, as “ souver- 
ains magistrats,” are above the prince (in their public capacity), 
while as privale persons they are below him.* And again. 


la force du tyran, dc son authoriid 
privee.” 

Id. id. (p. 745) : “ Tiorcement, il 
y on a d’auti'es, lenquols encores qu'ila 
n’ayent la puissiuK-o souveraino et 
ordinaire A manier, ioutes foie sont 
ordonnez pour sorvir coinme de brides 
ot freins an souverain mogistrat.” 

Id. id. (p. 747) : “ Je vions mainte- 
nant aux magistrats inferieurs, ...” 
(p. 748) : ” Tols sont aujourdbui les 
officiers de plusieurs royaumos Chres- 
tiens, entre lesquels il ost raisonnablo 
de conter les Dues, Marquis, Contes, 
Vicomtes, Barons, Chastelnins, qui ont 
jadis eats estate ot charges publics, qui 
se commettoyent par ordre legitime, et 
qui depuia, pour eatro dovonues dignitez 
hereditairoa, n’ont pourtont changd la 
n iture de leur droit ot authority : ausai 
il faut comprendro en ce nombre lea 
officiora eleotifs dea villes, tela que aont 
les Maires, Viguiera, Consuls, Capitoua, 
Syndiquea, Eschevina et autrea aem- 
blablea.” 

^ Id. id. (p. 746) : “ Par cela il 


appert qu'il y a une mutuelle obligation 
entro un Roy et lea of&ciera d’un 
royuume ; auquel royaume tout le 
gouvernement n’eat pas mis entre lea 
mains du Koy, ains aeulement le 
souverain dc-gr6 de c« gouvommement, 
commo au.ssi lea ol&riors inferieurs y 
ont chacun leur port aelon leur degr6, 
et le tout & cortainea conditions d’une 
part et d’autro.” 

* “ La Politique. Dialogue entre 
Archon et Politlo ” (ed. in ' Mdmoires de 
I’Eatat,' vol. hi. (p. 127): “Car ilyadea 
puissances infSrinurea ot doputez du 
peuple, autheurs des princes, 'qui los 
ayant faits les peuvent defaire, et tela 
no peuvent laisscr par raison la prin- 
eipaut6 docliner & tyrunnio, car ila 
trahiroyent la patrJe qui a constitu^ tela 
eatatb pour empescher la Tyrannic. 
Si ello Burviont, c’esl aux sujets par- 
ticuliers de rocourir humbloment et 
Sana confrision au remede vara ceux 
1& qui aont comme souveraina Magis- 
trata pardessus le prince en oest 
endroit, quoi quils soyent pn'vez et 
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after discussing the right of subjects, who have by solemn 
edicts obtained from the prince the right to exercise their 
religion, to refuse obedience if the prince attempts tyranni- 
cally to violate these, and to defend their liberty by all lawful 
means ; the author of the tract goes on to say that this 
applies also to the other rights of the people. There are, 
indeed, few kingdoms or principalities whose rulers are not 
bound and restrained by many laws, to which they have 
sworn at their “ reception,” and they have promised the 
“ Souvorainef^,” that is, the “ Estates ” composed of the 
body of aU the people, to keep thes(‘ inviolably.^ 

This conception, that behind the authority of the king or 
prince there is a greater authority still, and that this resides 
in the community, was also carefully set out by Mariana. 
After saying in general terras that the prince should understand 
that the authority of the whole commonwealth is greater than 
that of any one person,^ Mariana devotes a whole chapter to 
the consideration of this question in detail. was aware 
that there werti different opinions, that some learned men 
maintained that the king was greater not only than the 
individual citizen, but than all the citizens, and that the 
commonwealth could transfer the supreme power to the prince 
without any limitation.® And, he continues, this seems to 


au desBOUB par un regard ordinaire. 
£t ne taut point penser que le prince 
puisse Bans tyrannic, onter ceat ordre : 
oar cela vient do la premidre source du 
gouvememens establis de Dieu et do 
nature, comme il en a eslA parl6.” 

* Id. (p. 128) ; “ Cela se doit esten- 
dre aiKBi aux aulreu droits du pouple, 
lesquelB ne pouvont oslro abolis sans 
manifeste confusion ol an6aatisi.eineut 
des estats, ot it plus forte raison, 
quand les loix roiglent d6s long temps 
la grandeur des princes et magistrats 
souverains ; comme il se trouvera bion 
peu de royaumes et principautez, doiit 
les prinoipaux gouvemeurs ne soient 
liez et retenuB en limites par beaucoup 
de loix, qu’eux mesmes jurent it lours 
reception, et promettent & la souver- 


ainte (e’est-a-dire, aux Estate com. 
poB^s du corps de tout le peuple) de 
garder inviolsblement.” 

’ Mariana, ‘He Kege,’ 1. 6 (p. 61) : 
*' Quod caput est, sit principi per- 
puasum totiuB reipublicae majorem 
quam unius auctoritatom esse, neque 
possimis hominibus credat diversum 
afnrniantibuB,gratificandi studio : quae 
magua pemicies eat." 

> Id. id.. 1. 8 (p. 71) : “ Video 

tamen non deesso viros oruditionis 
opinione praestantes, qui seoua statu- 
ant ; Regem non singulis modo oivibus. 
Bed etiam uni versis majorem eBse. . . 

(p. 72) . " Praeterea cum negare nemo 
possot, quin respublioa supremam et 
maximam potestatem possit sine exoep- 
tione principi deferre.” 
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be the form of government among some peoples where there 
is no public “ consensus,” where the people or the chief men 
never assemble to deliberate about the affairs of the common- 
wealth, where men must obey whether the king's government 
is just or unjust. Such an authority, Mariana, however, says, 
is excessive, and tends to tyranny ; Aristotle had indeed said 
that it existed among barbarous peoples, but “ we ” are not con- 
cerned with barbarians, but with Ihe government of Spain and 
with the best form of government.^ He concedes that the 
king is supreme in those matters which by the law and custom 
of the nation are left to his judgment, such as making war 
and administering justice ; in those matters the king has an 
authority greater not only than the individual citizen, but 
than aU. On the other hand there are matters, such as 
legislation and taxation, in which the authority of the common- 
wealth is greater than that of the prince. FinaUy, and this is 
the most important part, the commonwealth has authority to 
coerce the prince if ho is vicious and wicked, if he prefers to 
be feared rather than loved, and becomes a tyrant.'* 


* Id. id., I. 8 (p. 72) : “ Est autom 
perspicuum, id inatitutum in quibua- 
dam gontibuB vigero, ubi nullua eat 
publicua consenaufl, nunquani populue 
aut proceres de republica delibnraturi 
conveniunt : obtemperandum i antutn 
neceaaitaa urgot, Five oequmn aive 
iniqnum regia imporium ait. Poteataa 
nimia proruldubio, proximoque ad 
tyrannidem vergens, qualem inter 
gentes barbaroa vigere Ariatotelea 
affirznatum reliquit . . . noa hoe loco 
non de barbaria, aed de principatu qoi 
in noatra gente viget, et vigere aequum 
oat, deque optima et saluberriina ira- 
porandi forma diaputamua.” 

* Id. id., I. 8 (p. 72) : Ao primum 
libenter dabo, regiam poteatatem 
aupremam in regno eaae in rebua 
omnibus, quae more gentia, institute, 
ac oerta lege, principis arbitrio aint 
pormiaaa, aive bellum gerondum ait. 
Five jua dicendum aubditia, aive ducea 
magistratusque creandi : majorem 
non singulis modo, aed univerais 


habebit potentatem, nullo qui reaistat, 
aut facti rationem exigat. Quod mori- 
buB populorum ferme omnium fixTim 
videmus, ne a rege conatituta retractare 
cuiquam liccat , aut de ipsia disceptare. 

Ciedam tamen, in diverao quamvis 
genere, majorem reipublicae quam 
principis esse auctoritatom, modo 
univeraao in unam conapirantia aenten- 
tiam. Certe ad tribute imperanda, 
abrogandaaque leges, ac praesertim 
quae de Nucceasione in regno aunt, 
mutandas, resistente multitudine impar 
unius principis auctoritaa ait, et ai 
quae alia gentia moribua universitati 
reservata haudqiiaquam principis in 
arbitrio poaita aunt. 

Poatromo, quod caput oat, principis 
male coorcendi poteatatem in republica 
reaidere, ai vitiia et improbitate infertus 
sit, ignoranaque verum iter gloriae, 
metui a civibua quam amari malit : 
metuque paventibua et porculaia im. 
perare, injuriam facere pergst faotua 
lyrannua.” 
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These writers may seem to represent somewhat extreme 
opinions, and it is therefore important to observe that Hooker 
and Althusius affirm the same principles. In one passage 
Hooker says : “ Besides, when the law doth give him (the 
king) dominion, who donhtcth but that the king who reoeiveth 
it must hold it of and under the law ? According to that 
axiom, ‘ Attribuat rex legi, quod lex attribuat ei, potestatem 
et dominium ’ ; and again, ‘ Eex non debet esse sub homine, 
sed sub Deo et lege.’ Thirdly, whereas it is not altogether 
without reason that kings are judged to have by virtue of 
their dominion, although grealer power than any, yet not 
than all the sta1x*8 of those societies conjointly wherein such 
sovereign rule is given them.” ^ And again, with special 
reference to England : “ This is therefore the right whereby 
kings do hold their power ; but yet in what sort the same 
doth rest and abide in them it somewhat behoveth to search. 
Wherein, that we be not enforced to make over-large dis- 
courses about the different conditions of sovereign or supreme 
power, that which we speak of kings shall bo with respect 
unto the state and according to the nature of this kingdom, 
where the people are in no subjection, but such as willingly 
themselves have condescended unto, for their own most behoof 
and security. In kingdoms, therefore, of this quality the 
highest governor hath indeed universal dominion, but with 
dependence upon that whole entire body, over the several 
parts whereof he hath dominion ; so that it standeth for an 
axiom in this case. The king is “ major singulis, universis 
minor.” ® 

Wo have already seen that Althusius is clear that the 
“ hfajestas ” or sovereign authority which recognises no other 
as superior or equal to itself, belongs and can only belong 
to the whole political community, and we need only refer here 
to another passage, as expressing this judgment. The 
“ Majestas ” belongs to the people and it cannot transfer this 
to any other person. It cannot be divided or transferred, it 
is created by the whole body of the members of the kingdom, 

* Hookw, * Ecoleaiaatical Polity,’ » Id. id., viii. 2, 7. 
viii. 2, 3. 
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and without them it cannot stand. The king, therefore, 
however great his authority, can never deprive the members 
of his kingdom of the right to resist him if he acts unjustly. 
This “Jus,” that is, the “Majestas,” is the very soul and 
vital spirit of the commonwealth, and it can never grant 
it to anyone else without destroying itself.^ 


(3) The Eolation of the King to the Courts of Law. — We 
have seen in former volumes and in the earlier parts of this 
one that in constitutional theory and practice it was a 
generally accepted principle that the king could, in normal 
circumstances, tak<* action against his subjects only by 
process of law. Tin* famous clause of JVIagna Carta (39) 
represents the normal conception of feudal law, and the normal 
practice of media'.val society. It is thc^reforc important to 
inquire wh(»ther this j)rincii)le eonriniu'd to be recognised in 
th(‘ later sixteenth c(‘ntury. 

(ioorge liuchanan deals with this question under two 
terms ; and first, whether the king should have the power of 
interpreting the law. Maitland had urg(‘d that the king 
should have this i)ower, but Buchanan replies that he was 
asking more than the most “ imperious ” of kings demanded. 
This power belonged to the judges ; 1 o give this power to the 
king would give him the oj)portunity to twist the law to his 
own convenience. If this were once permitted, it would be 
useless to have good laws ; it would be better to have no laws 
at all than such a “ liberum latrocinium,” under colour of 


^ AlthuBius, ‘ Folilica,’ zxxviii. 127 : 
" Quis item dicel populum tale jus 
majestatis in alium a so transferre 
potuisse. Stat enim ilia communis 
juris-conbultorum sontentia, jus majes- 
tatis nec cedi nec distrahi, nec ulla 
ratione annullari posse a suo domino. 
. . . Est enim individuum et incom. 
munioabile, neque temporis diuturni- 
tate praescribi potest ullo modo. Nam 
jua boo majestatis a membris universis 
et singulis regni constitutum est, ab 
illis inoepit et sino illis consistece et 


ronservari non potest. Noquaquam 
vero cum rege nascitur, qui 'etiam 
plenissimam potestatem habens, non 
potest membris sui regni sibi inique 
agent! potestatem et voluntatem re* 
sistondi adimore. Unde jus hoc 
dicitur anima et bpiritus vitalis regni 
et reipublicao, quom alii, oitra interi- 
tum sui ipsius, communicare nequa- 
quam potest. Natura ergo hujus 
administrationis regi demandata est, 
ut imperium snum submittat legi et 
justiUae.” Cf. pp. 360, 301. 
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law.^ In tho oecond place, Buchanan contends that any 
private person had the right to appeal to the courts of law in 
a dispute between himself and the king about bis property ; 
and that it makes no difference in principle whether it is the 
king himself or his “ Procurator ” whom he calls into court.* 
When wo turn to th<5 French IIugu<*not writers we find 
some very important as.sertions of th(‘ same principles. The 
“ Kemonstrance ” says that the Courts of “ Parlement ” 
were once above the kings, and op 7 )os(>cl themselves to their 
absolute power, while “ to-day ” thc^y submitted servilely to 
the commands of these from whom they hop(‘d for advantage.® 
Tho other Huguenot tracts aa‘e (sh'ar and emphatic in asserting 
the principle (hat the king could only take action against his 
subjects by ijrocoss of law. In the tract ' Archon et Politie,’ 
“ Archon ” asks indignantly whether the king has not got the 
X)Ower of life and death over his subjects, and “ Politic ” 


1 George Buohtvnan, ‘ De Jure 
Begni * (p. 14) ; " D. Sed tu mibi 
tegum nomine pluti ponlulare videris. 
qusm qui eorum imperJosiusiiiii sunt 
sibi Bumant. Sole onim ad jiidices 
rejiri Bolero hoc gouuss quohtionum, 
cum aliud lex diccre, aliud legis auetor 
voluiBBe videtur, perinde atque illaa 
quae de ambiguo jure aut legum inter 
Be diBcordia oriuntur . . . cum regi 
legum interpretionem conoedis, hanc 
tribuis ei licentiam, ut lex non dicat 
quod latoT sentit, aut quod in uom- 
mtme sit aequum et bonuiu, sed quod 
in rem sit interpretis ; utque is ad 
onmes earn actionee, oommodi Hui 
aauaa, velut Lesbiam regulam in- 
flectat. . . . 

VidoB, opinor, quoniam uno lersu 
doB principi licentiam ; nempe ut 
quod vult ille, dicat lox ; quod 
nolit, non dicat. Id bI scmcl recipia- 
mus, nihil proderit bonas leges condere, 
quae prinoipem bonum sui officii 
admoneant, malum circumscribant. 
Xmo, ut dlcam apertius, nulluB omnino 
leges habere praeBtaret, quam liberum 
latrociniam, atque etiam honorattun. 


sub legis praetextu, toUerari." 

* Id. id. (p. 35) r “ B. 8i privatuB 
quispmm praodiura, aut agr> sui 
partem, contra quam aequum OBt, a 
rego teneri contendat, quid hie private 
faciendum censis T Codetne agio, 
quoniam regi judicem ferre non 
poterit ? 

M. ‘ hlinime.’ Bed non regem. Bed 
procuratorem ejus adesse jubebit. 

B. Jam istud perfugium, quo tu 
uteris quam vim babeat, vide, mea 
enim nihil refert, au ipse rex advenit, 
an ejus procurator ; utroque enim 
mode regis periculo litigabitur : oi, 
non procurator!, ex eventu judicii 
damnum aut lucrum accedet. Ipse 
denique reus est, id est, is cujus res 
agiJur.” 

’ ‘ Remonstranco aux Seigneurs,* 
&c. (p. 14) : “ Lor cours do Barlement 
qui ancionnement estoyent par deasuB 
les roys, et s’opposoyrent avoo grande 
integrity d leur puissance absolue, 
aujourdhui so IsBchent sorvilement 
aux conoxnandement do tous coujc dont 
ilB esp^Tont proufit,’* 
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answers that they have this power, bat only “ avec conoissanoe 
de cause, et informations valablcs,” that is, if one may yen- 
tore a paraphrase, by legal process and on proper evidence.^ 
The author of the ‘ Vindiciae Contra Tyrannos ’ contends 
that even to-day the “ Senatus Lutetiarum ” (the Parlement 
of Paris) is set in a certain sense as a judge between the king 
and the people, even between the king and any private 
person ; and he adds that, lest the Parhment should be afraid 
of the king, the judges could not formerly be appointed except 
with the nomination of the Parlement, or removed from their 
ofi&ce except for a legitimate (legal) cause.® 

It may indeed again be suggested that Buchanan and the 
Huguenot pamphleteers represented an extreme and revolu- 
tionary position ; and it is therefore very important to 
observe that Bodin, who certainly asserted the doctrine of 
the absolute authority of the king of France in the strongest 
terms (as we shall see in a later chapter), sets out a conception 
of the relation of the courts of law to the king, which is at 
least analogous to that of Buchanan and the Huguenots. 
In the fij-st place*, it should be observed that Bodin considers 
at some length the. question whether the prince should him- 
self act as a judge, and he is very clear that the prince should 
not do so.® In the second place, Bodin discusses at length 
the question whether the judges should bo perpetual or 
removable at the pleasure of the. prince. He admits that 
there had be('n dill'erent. opinions about this, and even refers 
to Michel I’Hopital as having been in favour of their being 
removable.^ H(< admits that under a monarchy certain 

^ ‘ Archon et I’olilie ’ (p. 120): privatum quomtibet, aing^los adversus 

“ Archon. Quoy, Ics roia, n’ont ils regie procuratorein asBerere, ei ' quid 
pas puibuance sur la mort et sur la vie contra juH invadat quasi obligatione 
de Jeura aujetn ? Politic. Ouy, bion, tenetur. . . . (p. 98) : No veto rogom 
zatus avec oonaaiasance de cause, et metuorent Sonatores, neque oUm in 
informations valables et non autre- eum gradum, nisi a Senatu nominati 
ment.” co-optabantur, neque absque ejusdem 

* * Vindiciae Contra Tyrannos,' Q. auctoritate, legitima de causa exauo- 
III. (p. 07) : “ Hinc oliam hodio torari poterant.” 

Senatus Lutetiarum qiii curia Parium, * Bodin, ‘ De Bepublica,’ iv. 6 
aeu Pairiciorum nuncupatur; quasi (p. 460). 

Judex inter regent et populum quadam- * Id. id., iv. 4 (p. 438). 

tenuB coDstitutuB, imo inter Uegem et 
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offices, such as those of the governor of the provinces, shoula 
be terminable ; but, with regard to the judges, his opinion is 
very different : the judges, and especially those who have to 
decide on the life, the reputation, and the fortunes of the 
citizens, and from whom there is no appeal, should hold by 
a perpetual tenure.^ lie gives an interesting account of the 
history of the actual practice in France, with reference 
especially to a law of Louis XI. He admits that the practice 
had varied, and that by long custom flic document appointing 
judges contain(‘d a (ilause which said that they should hold 
their officer at the king’s pleasure* ; but. this clause, he holds, 
was merely formal.® Again, he admits ihat some maintained 
that it would be bett<-.r that the tenure of magistrates should 
be terminable, but this he says is false, and would be per- 
nicious, for it is (ivident that princes ani bes(‘t. by flatterers 
and courtiers, and would make nu^rehandise of the magis- 
tracies or take them away from the best m(m, who hate such 
courtiers and their vices.® This custom of appointing ter- 
minable magistracies, Bodin says, savours of a tyranny or 


1 Id. id., iv. 4 (p. 439) : “ Cum 
Butom juris dicendi aoquulitate civi- 
tatee et imperia maxima omnium 
egere videantur, collegia judicrum por- 
petua creabantur, ea potissimum quibua 
de capita, fama an fortuuis omnibus 
oivium judicandi ait potesias, provoca- 
tione semota : non solum ut diuturno 
UBu judicandi prudeutiam ac peritiam 
sibi compareret, verum ctiam ut plures 
eadem potostate conjugati, poiinde ut 
magna vis aquarum, diUicihus corrum- 
pantiiV.'’ 

* Id. id., iv. 4 (p. 441): “Magis- 
tratus omnes ot ministrua magis- 
tiatuum BUB lege porpotuos case 
(Louis XI.) jussit . . . sed lUa do 
toto genere officialium lata lex, no 
cuiquam imperium nisi volenti, ant 
morte, aut scelere admiaso eriporetur. 
immobilis hactenus extitit : cui etiain 
subrogatum est uno oapite quo cavetur, 
magistiatuB abdioore cogendum nonii- 
nem onjoBounque criminalis causa. 


nisi judicevtus ot damnatus sit ; cui 
legi locum osse jussit, non solum so 
vivo ac spirante, verum etiam Caroli 
filii principatu : quod etsi jure non po> 
tcrat, succossores tomen legi paruerint : 
tameisi ma j orum formula magistratuum 
tabulis insoritnr, ut imporio vel munere 
friiantur quoad regi libuerit. . . . 
Clausula tamon rostat iuanis Ula 
quidom.” 

“ Id. id., iv. 4 (p. 442) : “ i‘utant 
pier j quo magistratus meliores futuros 
ac iraporia tiuictiora, si more majorum 
prccoria darentur, id tamea falsum 
osse docnimus, ot, ut verum sit, per- 
nicioBum tamen esaot ; quia satis 
imicuique porspicuum est prinoipes 
adulatoribuB ot canibus aulicis fere 
semper obsessos, turpissimum questum 
ac ninrcaturam magistratus facturos : 
aut imperia optimis quibusque qui 
fore semper aulicorum hominum vitam 
vitare, vitiis omnibus inquinatum 
oderunt, identidem erepturos.” 
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“domination,” not of a monaTOhy, for a kingdom must, bo 
far as possible, be governed by laws, not by the oaprioe or 
mere will of the princo.^ 

(4) The Conception of a Contract between the Buler and 
the People. — ^We can now approach the consideration of this 
subject, for we have considered its presuppositions ; that is, 
first, that the authority of the niler was derived from the 
community ; second, the theory of the sovereignty of the 
community ; third, the principle that the person and rights 
of the individual members of the community were protected 
even against the ruler by the courts of law. 

It is even more necessary to remember that the conception 
of a contractual relation was the fundamental principle of 
all feudal society, and was therefore an important part of 
the normal political tradition of the Middle Ages. We have 
endeavoured to set this out in previous volumes.^ It will 
therefore be convenient to begin our consideration of the 
development of the theory of a contract between ruler and 
people in -the later sixteenth century by observing the terms 
in which the resistance of the Low Countries to Philip II. of 
Spain was justified by William of Orange. We are not here 
concerned with the great religious movements of that time, 
nor with the complex or economic conditions and national 
feeling which no doubt had their place in that resistance ; we 
are concerned with the constitutional principles which were 
set forward in justification of it ; and, in the first place, in the 
‘ Apologie ’ of William of Orange. 


> Id. id., iv. 4 (p. 142 ) : " Haec 

autem precaria tribuendonim magis- 
tratuum ratio, t^aniiidom aat domi- 
nationem non regalom monarchiuam 
sapit. Regniim enim legibus oportet 
(quantum fieri poterit), non principis 
arbitrio ac voluntate gubemari ; ut 
quidem domino licet, quern eubditi 
velut aliquem Deum de coelo delapsum, 
adorant ao metuimt, eiusque arbitria 
pro naturae legibus habent. De roge 
aliter statuendum est, quern a aub- 


ditis amari potius quam metui oportet : 
eiuB autem amandi ratio compondiaria 
futura eat, si praemia idem omn'a, 
omnea item honorra et ac magiatratus, 
paucia quae donotavimus exceptia, ab 
eo tribuantuT, nec nisi judicio con- 
atituto eripiantur. Quibus enim jure 
ac legibus erepta potostas est, de 
principe queri non possimt." 

* Cf. especially vo . iii. part 1 chaps. 
2 and 4 ; part 2 chaps. 6 and 6 ; 
vol. V. part 1 chaps. 7 and 8. 
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It should be clearly understood that to William, Philip was 
simply tho Duke of Brabant, and lord of the other provinces 
of the Netherlands, that is, that he conceived of their relations 
to him as the relations of feudal vassals to their feudal lord, 
bound to each other by mutual obligations and mutual oaths. 

William sots out this couooption in one passage in specific 
and detailed terms. Does Philip, ho says, not kno-w the 
condition on which he holds his authority ? Does ho not 
remember Ihe oath which he took before they swore allegiance 
to him, for he has no such power to do whatever he wishes, as 
he has in the Indies. Ho cannot violently constrain any one 
of his subjects, except so far as the customs of his “ domicile ” 
allow ; ho cannot change tho “ estat ” of the country by his 
ordinance ; he cannot impose taxation without tho express 
consent of tho country ; he cannot bring soldiers into the 
coimtry without the consent of the country ; he cannot 
arrest any of his subjects without inquiry by the magis* 
trate of the place ; and when he has made him prisoner he 
cannot send him out of the country.^ William not only 
set out these and other conditions on which, as he maintained, 
Philip II. hold his authority in the Netherlands, but he also 
made it plain that those conditions were, if necessary, to be 
enforced. If the nobles do not fulfil their oath and compel 
the Duke to do right to tho country, they should bo con- 
demned as guilty of perjury, faithlessness, and rebellion 


* William of Orango, ‘ Apologio,’ 
(p. 46) : '* No B(ail -il pus & quoi it esl 
oblige k moi, inos frdres pt moH cotnpag- 
nons ot Bux bonnen villes du pais 7 
A quelle oondition il lipnt co.st ostat ? 
No db souviont-il non plus do non 
aerment T ... II no Horait paa begoing. 
mesBieiire, que jc vous rupreaontaaso po 
qu'il nous a promis dpvant que nous 
lui aiouB donnd le sermont. . . . Vous 
R 0 BV 8 B, mesaievra, k quoi il oNt obligd, 
et oomme qu’il n’est on ea dispotition 
de faire ce que bon lui aemble, aiusi 
qu'il faict es Indes. Car il ne pexist par 
violence oontraiiidre un seul do ses 
subjeots k ohoae quelconque, sinon que 
lea oouatumeB du Banc Justicial de 


lour domicile le permetteut. Ne peult 
par Bulcune ordonnance ou docret on 
fa 9 on quolponque alterer I’eatat du 
pais. So doibt contenter de aea revenues 
ordinairoH. Ne peull. fairo lever ni 
exigor auccunos impoaitions, cans le 
gr6 et du conbcntement expres du 
pais, et BPlon log privileges dicelui. 
Ne peult fairo ontrer gens de guerre 
au pais, sans le consentement d’icelui. 
Ne peult toucher k revaluation des 
monnoios sans le consentement des 
Eatats du pais. Il no poult faire appro- 
hendre aulcun subjet sans information 
faicte par le magistrat du lieu. L’aiant 
priaonnier il ne peult I’envoyer hors du 
pais.” 
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against the estates of the oountry. By his own oath Philip 
had admitted that, if he violated it, no sorvico or obedience 
should be rendered to him. Certainly between lords and 
vassals there is a mutual obligation, and among other rights 
the vassals have the right of the Ephors in Sparta, that is to 
niaintain the royal authority of a good prince, and to bring to 
reason the prince who violates his oath.^ 

It is clear that William of Orange looked upon the relation 
between Philip and the Netherlands in the terms of the tra- 
ditions of feudal law, as founded upon contractual conditions ; 
these were embodied in their mutual oaths, and the com- 
munity had not only Ihe right but the duty of enforcing 
these conditions. 

We find the same (jonceptions expressed in the declaration 
of the Netherlands to the Diet of the Empire at Worms in 
1678. Their representatives, suspecting the intentions of Don 
tlohn of Austria, proposed to put the government of the 
Netherlands in the hands of the Archduke Matthias of Austria, 
and they maintained that they were within their legal rights, 
for it had been provid(‘d by the “ Privileges do Brabant ” 
that if the prince or his lieutenant violated the laws and 
rights of the coimtry, it was lawful for the Estates, and also 
for those to whom the duty sxK?cially belonged, to refuse him 
homage and obedience until he had amended and conformed 
to that which was prescribed by the laws. They cited his- 
torical examples of such action, and added that these ‘‘ Privi- 
leges,” which had originally belonged particularly to Brabant, 
had benn extended to all the Low Countries in the time of 


^ Id. id. (p. 47) : “ Si, dis-je, les 
nobles suivants leur soTment et obliga- 
tion. ne contraignent le Duo A faire 
raison au pais, ne doibventils pas 
eiu mesmes estre condamnez do per- 
jure, infidolite et rebellion envors les 
Estate du pais. . . . (p. 48) : En 

Bomme, par son aerment, il veult qu’en 
cas de contravention nous no lui soyons 
phis obliges, nous ne lui rendions 
Buoun service ou obeissance, comme 
appert par I’article dernier . . . Ger- 


tainement entre touH seigneurH et’vas- 
eaux y a obligation mutuelle, et le 
dire du Senateur & un Conaid sera 
toujours lou6 ; si tu ne mo tiens pour 
Senateur, aussi je ne te tiendrai pour 
Consul. . . . Entre aultres droits, 
nous avone co privilege de servir k 
nos Dues, ce quo les Ephors sorvoient k 
Sparte k leur Kois, c’ost de tenir la 
roiaut^ fenne en la main du bon 
Prince, et faire venii & la raison celui 
qui contrevient k son serment." 
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the Duchess Mary.^ We are not here conoemed with the 
historical validity of these contentions, but with the nature 
of the conception which they represented. It is obvious that 
while there is no direct reference to a contract, it was implied 
that the prince who violated the laws was liable to be suspended 
or deposed ; that is, that there was an implicit contract. 

It is significant that in the Articles of Agreement which 
were laid before the Duke of Anjou in the year 1681 by the 
envoys of the Estates sent to offer him the government, it is 
clearly stated that, if the Duke or his successors were at any 
time to violate the terms of the Agn^ement, the estates would 
be ipso facto released from their fidelity and would be at 
liberty to apjjoint another prine(‘ or to make such other 
arrangements as they might think suitable.® 


^ Philip Marnix do iS(o. .Udogoode 
CEuvrefl, vol. vii., ‘ OmiHon dee 
Ambossadeurs du SeresiHRimo Prince 
Matthiaa Archiduc d'Autriclio’ (p. 134): 
“En tant que par lea pnvilogea de 
Brabant eat exprosaoment pourvue ot 
dicte. que ai, je ne di point lo lieu- 
tenant du prince, maib aussi le prince 
inesme, viole lea Joix et droictea du 
paya, il eat on ce caa loiaible, non aoulu- 
ment aux Batata en general, maia 
auaai particulioroment, & ceux aux- 
quela appartiendra, de quelquea con- 
ditions qu’ilb eoyent, do refuser au 
roi tout homage el obeisaanoe, ai 
longuemont ot juaque a tant qu’il ait 
oogner et amende so faute, et qu’il 
ait en tout aatisfait ii co qui cat pro- 
Bori]gt ot limite par lea loix et ordon- 
nancea. 

Au reste, quelqu’un, estant 
au nom du prinro eatabli au gouverne- 
ment du pays, alloit A I’encontre 
deadictoa privilegoa, il eat par lo mesine 
faiot declare eatre decheu do son gou- 
vemement et dignite, ot doibt eatre do 
teas tenu pour depose, de maniere 
qu'aucun ne ae peut-joindre A luy, 
ooinine a celuy qui de faict ot sans 
auotine forme de droict ou solemnite 
de loix, doibt etre juge non idoine & 


exercer auoun office en la Bepublique, 
maia ausai tenu pour inhabile A faire 
teatamont et infame.** 

(They give as an example the depoai* 
tion by the Eatalea of John, Duke of 
Brabant, grand-nopbnw of Philip le 
Hardi, Duke of Biu-gimdy, and the 
appointment of Ilia brother Philip, 
until John should amend ; and they 
say that John recognised by letters 
under his seal that this action waa 
legitimate.) 

'* Loquolle loy estant particuli^re au 
pays de Brabant au temps de la aeretnis- 
bime Marie, espouse de Moximilien. . . . 
Empereur Auguste . . . fut, par traietd 
et enuvenont public, faiote commun et 
universel par tout le paia baa, oinai 
qu’il BO trouve par ecrit ds annalea 
publiquep. 

Somblable manidre de faire a estd 
jadis practiquoe, par lea Hollandaia et 
Zelandois et souvent usurpde en 
Flandrea, comme la Sdelitd des hia- 
toriena le nous toamoigne.” 

* Id., vol. vii. (p. 214), Art. 2 : 
'* Et on caa que S.A. ou sea auccesaeura 
contrevinasent & ce-dit traitd, en auouna 
parts d’icelui, les Etats aeront de fait 
absous et ddehorgds de toute obeia- 
sance aerment et fidelitd, et pouiront 
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We think that it is with the impression of such a survival 
in the sixteenth century of the contractual conceptions of the 
feudal state in our minds that we shall best understand the 
treatment of the contract between ruler and people in other 
writers of the century. 

George Buchanan asserts the conception of a contract in 
precise and dogmatic terms, in a discussion of the right to 
depose a ting who becomes a tyrant. Maitland urged that 
subjects are bound by their oath of obedience to obey the 
king. Buchanan admits this, but replies that kings also 
promise to administer fho law “ex aequo et bono,” and that 
there is therefore a mutual contract between the king and the 
citizens. A contract is void if one of the parties violates its 
provisions, and therefore if the king breaks the bond which 
united him to the people, ho loses whatever rights he had by 
the contract, and the people is free as it was before the 
agreement.^ 

The Huguenot pamphlets assert tlu^ principles of the 
contract with equal (smphasis. The ‘ Droit des Magistrats * 
contends that so far from its being true that the people had 
wholly surrendered their liberty to the king, it is rather true 
that they only accepted him on certain conditions, and thus 
it follows that, if these conditions were violated, those who 
had power to give this authority had the right also to with- 
draw it. And again, it was on certain promises and conditions 
that a king was accepted by his people, conditions founded 
on equity and natural reason, that ho should conduct the 
government according to the laws, of which he is or ought to 
be the supreme protector.^ It is again worth observing tjkat 


prendre un autre prince, ou autrement 
pourvoir aux affaires, comme ils 
trouveront convenir.” 

‘ George Buchanan, ‘Be Jure 
Regni ’ (p. 38) : “ B. Obstricti sumus ; 
aed illi (the kings) contra, priores pro- 
mittunt se ox aequo et bono jus 
dioturos. . . . Mutua igitur regi cum 
civibus est pactio. . . . Qui prius a 
conventis reoedit, contrsque quam 
pactus est fctcit, nam is pacta et con- 


venta solvit 7 . . , Soluto igitur 

vinculo, quod regem cum populo con- 
tinebat, quicquid juris ex paotiono 
ad eum qui pacta solvit, pertinebat, 
id, reor, amittitur. ... Is otiam, cum 
quo erat conventum, aequo fit, atque 
ante stipulationom orat, liber.” 

* ‘ Droit des Magistrats ’ (p. 763) : 
“Je nie qu’il puisse apparoir d’line 
telle quittance (the contention that the 
people had wholly surrendered their 
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the ' Droit des Magistrats/ in a passage to whioli we have 
already referred, in which it speaks of kingdoms and empires 
as fiefs of the “ Souverainetd,” refers to the feudal law as 
declaring that the lord loses his fief if he commits “ felonie ” 
agamst his vassals, and applies this to the case of an emperor 
or king in his relations to his subjects.^ 

The ‘ Archon ct Politic ’ speaks of the reciprocal pacts 
and conventions between the prince and the people which 
may not be violated by either party.- The ‘ Vindiciae Contra 
Tyrannos ’ sets out the principle of a “ focdus ” between king 
and people. It was the peojih* who made the king, and the 
people imposed a condition which the king promised to ob- 
serve. The condition was that the Icing should reign justly 
and according to th(‘ laws, and when ho had promised to do 
this the people promised that they would faithfully obey him, 
but, if the king did not fulfil his promise, they would bo free 
from all obligation to him. There are indeed two contracts, 
one between Gk)d and the king and people, the other between 
the king and the people. God is the avenger if the king does 


liberty), et die au contraire, quo les 
nations, tant quo le droit ot oquitfi a 
eu lieu, n'ont cre6 ni accepts leur 
Roys qu'A certaines conditions, los- 
quelles estans manifestoment violeon 
per euz, ils s’ensuit quo coux qui onl 
en puissance do leur baiUnr telle autn- 
rit6 n’oat en moin de puissanro de lot. 
en privor.” 

Id. (p. 769) (After citing llie terms 
of the Treaty of Arras between Chartoe 
VII, and the Duko of Burgundy, thai 
if Charles violated tho Treaty his 
vassals and subjects would bo absolved 
from their oath of allegiance t o him) ; 
“ Devons-noub on moim, estimcr 
d’une promesbo et condition bous 
laquelle un Roy aura os(6 accepto pur 
son peufile, et qui est mesine fondoe 
sur equity et raison naturelle, assavoir 
de reigler son administration selon 
lea loix, desquels il est ou doit estre 
le soDveram proteoteur." 

* Id. (p. 770) : “ Outre tout cela. 


puisque los royaumes et empires 
mesmos sont fiofs, devons hommages 
et services h la souvorainet^, venons 
& consideror co que porte les droits dos 
fiefs. II est dit au livre II. Tit. xxvi. 
Par. 24, ot Tit. 47, que le seigneur 
commot felonnie contre son vassal 
oomme lo vassal centre son seigneur. 
. . . Je di done au cas oii nous sommes, 
qu’nn Boi ou mcbmo un Kinporeur, 
relevant do la souveraintd commottont 
felonie ooutre sob vassaux, h savoir ses 
Hujets (ce que jamais ne piusse advenir) 
perd son fief, non pour estre adjug6 
aux vassaux, mais pour y estre pourveu 
par couz qui repr^sentent la souve- 
rainotfi.” 

• ‘Archon ot Politic’ (p. 114): 
" Politie. Mais il y a loi entre les deux 
parties qui ordonno actions et con- 
venances reriproques, qui no se peuvent, 
ni par le Prince, ni par les Bujots, sans 
justice violor.” 
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not keep the first pact, while the whole people and those persons 
who are responsible for the protection of the people have the 
same authority if the king docs not fulfil his contract with 
them.^ It is, however, perhaps more important that the 
author of the ‘ Vindiciae ’ maintains that a contract of this 
kind was a part of the constitution of almost all contemporary 
states (imperia) which were worthy to be called states ; and 
he illustrates this from the Empire and other elective 
monarchies, and then from hereditary monarchies like France, 
England, and Spain, and smaller states like Brabant. He 
finds the essential expression of this in the coronation cere- 
monies and especially in the coronation oaths, and concludes 
that no one ean deny that there is a mutual and binding 
contract between kings and their subjects.® 

The author of the ‘ Vindiciae ’ sums up the whole matter by 
declaring emphatically that the king who violates the contract 
is perjured and unworthy of his office, and that the people 
who refuse obedience t,o him have violated no obligation, and 
he appeals to the principle of the feudal law that the vassal 
is free from the 8(irvice if the lord has committed “ felonie ” 
against him. And finally ho says that even if there were no 
ceremonies of coronation, if the king had taken no oaths, 
nature itself would teach men that kings were created by the 
people that they should rule justly, and that if they do not 


1 ‘ vindiciae Contra Tyrannoe,’ Q. 
HI. (p. 169) : “ lliximus in ron- 

stituendo rege duplex foodus initum 
fuisee ; primum inter Deuxn ot regem 
et populum, de qua Bupor : Hecundum 
inter regom et populum de quo nobis 
jam agendum est. . . . (F. 160) : In 

eo pacto agobatur do creando Kege. 
Populus enim regem faciebat, non 
Bex populum. Itaque non dnbium 
est quin populus stipularetur, Bex 

promitteret Stipulabatur 

ille a rege, an non juste et secundum 
leges regnaturus esset T Hie farturum 
spondebat. Populus demum se juste 
imperanti fideliter obsequuturum re- 
spondebat. Itaque promittebat rex 
pure, populus sub conditione ; quae si 


non imploretur, populus ipso jure 
omni obligations solutus cenaeietur. 
In primo foedere sou pacto p'etas in 
obligationem venit ; in secundo justitia ; 
illo promittit rox, so pie obediturum 
Deo : hoc se juste imperaturum 

populo ; illo, se gloriam Dei ; hoc, 
utilitatem populi curaturom ; in 
iUo inest conditio, si legem meam 
observaris; in hoc, si jus unicuique 
suum tribueris. lllius, ni imploatur 
Deus proprie vindex est ; hujus legi- 
time universus populus, quive univer- 
sum populum tuendum susceperint, 
regni proceres.” 

* Id. id. (p. 162) : “ Quod si vero 
hodiema imperia spectemus, nullum 
sane est, quod eo nomine dignum oon- 
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do this they are no longer kings and should not be aoknow' 
lodged by the people,^ 


■eatur, in quo inter prineipem ot 
Bubditoa pactum ejufunodi non inter- 
cedat.” 

He cites the oath of the Emperor 
Charles V. ; “Leges laiaa cuatodit- 
urum ; novas, inconsultis electoribus 
non laturum ; publica publico consilio 
ouraturum ; nil alienaturum oppig- 
neraturumve ex iis, quae ad impenum 
pertinent, et caetera.’’ 

Tlie Archbishop of Cologne roquirea 
the emperor at his coronation to swear 
to defend the Church, to administer 
justice, Stc., and when the emperor has 
done this, he asks the princes whether 
they will take the oath to him. Ho 
refers to Poland, and the recent oorona- 
tion of the Duke of Anjou; to Bo- 
hemia and to Hungary ; and maintains 
that the same practice obtained even 
in hereditary kingdoms like France. 

(p. 104) ; “ Bex Franciae, quando 
inauguratur, rogant primo Laudunensis 
et Bellovocencis, Pares Ecclesiastici, 
populum qui adest univorsum, eum ne 
regem esse cupist, jubeatque ? Unde 
etiam a populo time eligi in ipsa in- 
augurationis formula, dicitur. Ubi 
populuB consonsisse videatur, jurat se 
leges Franciae privilegiaque oc jura 
in univorsum omuia et tuiturum, 
domanium non alienaturum et cetera. 
. . . Neo vero prius aocingitiu* glodio, 
ungitur, coronatur a paribus . . . aut 
Rex jproolamatur, quam populus jus- 
serit : neque etiam pnus ei pares 
jurant, quam ipsis fidem dedcrit, so 
leges accurate custoditurum. Kae vero 
sunt, ne patrimonium publicum dila- 
pidet, ne veotigalia, portona, tributa 
Buopte arbitrio imponat, mdicatve, ne 
bellum decemat, pacemve fociat : 
deniquO ne quid in publicum, nisi 
puUioo consilio statuat. Item sua 
senatui, sua Comitiis, sua regni o£5- 
eiariis constet auctoritas ; et cetera, 
quae peipetuo in regno Franoico 


observeta fuere.” 

When the king enters any province 
for t ho first lime, ho confirms and swears 
to observe its privileges — e.ff., Toulouse, 
DaupbinS, Brittany, Provence. 

The conditions in England, Scotland, 
Sweden, and Denmark were much the 
same as in France, while in Spain they 
wore even more definite, and he cites 
the tradition that in Aragon the 
“ Proceres ’’ addressed the king at his 
coronation as follows : — 

(p. lOti) “ Nos qui tantum valemus 
quantum vos, et plus possumus 
quam vos, regem vos oligimus cum 
his et his ennditionibus. Inter vos et 
nos unuB imperat magis quam vos ’* 
(referring, no doubt, to the Justiza). 

If the king violated his oath he was 
to be excommunicated, and his sub- 
jects were rcloasod from their oath 
like the vassals of the excommunicated 
lord. 

Tills was also the rule in smaller 
States such as Brabant. 

(p. 167) : “ In Duco enim suo 

inaugurando, conventionibus antiquis, 
quibus nil fere ad reipublicae conser- 
vationom deest, coram Dure perleotis, 
ni eas omnes observavont, sibi integrum 
osso alium quemlibot suo arbitratu 
ellgcro, palam ei diserteque protes- 
tantur. Ipso vero turn in eas, accepts 
conditiono ullroque agnita, sese Sacra- 
mento dovincit. Quod etiam pos- 
tremo in Philippi Hispaniarum Regis 
mauguratiuno observatum fuit. In 
summa : inter regem et subditos con- 
tractum mutuo obligatorium esse, 
nemo negare possit ; nempe ut bene 
imperanti, beno obodiatur, qui quidem 
jure jurando ab illo primum, deinde ab 
his ronfirmari solct.” 

^ Id. id. (p. 168) : “ Quodsi vero 
conditionis implendae defeotu, con- 
tractus ipso jure solutus est, quis 
per j urum populum vooet qui regi 
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We find a writer of the Catholic League like Boucher setting 
out the same conception of the contractual relation between 
the prince and the people; and again with relation to the 
tradition of the feudal law as to the mutual obligations of 
lord and vassal, and the doctrine of the feudal law books that 
the lord would lose his rights for the same offences as those for 
which the vassal would lose his fief.^ And, in justification of 
the deposition of Henry HI., Boucher contended that the 
royal authority depended upon the mutual contract between 
king and people, in such a sense that, if the king were to vio- 
late it, he could not be recognised as king.® 


It may again bo urged that the works which we have just 
cited were the outcome', of violent and revolutionary move- 
ments and it is therefore very important to observe that 
Bichard Hooker, in a passage of which we have already 
quoted part, affirms the same principle of the “ compact ” 
between the ruler and the commimity. 

“ The case thus standing,” ho says, “ albeit we judge it a 
thing most true that kings, even inheritors, do hold the right 


ooaditionem, quae iruplero clobuil ot 
potuit, negligenti, logomque, in quani 
juravit, violonti, obeequium deneget ? 
Quia vero contra, eum rogeni foodi- 
fragum, perjurum, eo benofiuio prorsuR 
indignum non censoat. 

(p. 169} : Eteium, si vassallum 

olientelae nexu lex liberal, in quern 
senior feloniam commisit, olsi sane 
senior fidem proprie non dat vossallo. 
Bed vassallus ipse. . . . An non multo 
magis solutuB erit populus ea Cde, quam 
regi praestitit, si rex, qui primus ipsi 
taznquam domino procurator, solomniter 
juravit, fidem fregerit. 

An non vero etiam si non isti ritus, 
non ea sacra, non ea socramenta inter- 
venirent ; satis tamen ipsa nature 
docct, reges ea conditione a populo 
constitui, ut bene imperent T Judicea 
ut jus dicant t Duces belli, ut exercitus 
adversuB hostes eduoant T Quodsi 
vere soeviunt, injuriam inferunt, hostes 


ipsi fiunt ; ut reges non sunt ita neo 
Bgnosci a populo debore." 

^ J. Boucher, ‘ De justa abdicatione 
Henrici 111,’ i. 10. 

* Td. id., iii. 3 : “ Addo quod cum 
Koge publica fidos necessario ooii- 
junota Dst, ut ne Box quidem sine ea 
esse posset. Pendet enim id ex mutuo 
contractu illo, quo Bex populo fidem 
suam, buic vicissem suam populus 
obligavit. Mutuumque odeo promis- 
Bum est, ut dum populus summum ei 
imperium defert, et ut in publicum 
commodum vertat oble.slatur, id, 
vicissim princeps facturum se reoipiat, 
ac iuramento firmet, tanto existiraa- 
tionis studio, ut fidoi nomine ae laude, 
nihil ontiquius reges habere perpetuo 
velint. . . . Ex quo fit, ut qui fidem 
illam semel abjiceret, ei reliquum 
nihil sit, quo regis nomine tueri iuie 
posset, ut ob id, titulo isto merito sit 
privandus.” 
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to the power of dominion, with dependency upon the whole 
entire body politic over which they rule as kings, yet so it 
may not be understood, as if such dependency did grow, for 
that every supreme governor doth personally take from them 
his power by way of gift, bestowed upon him at his entrance 
into his said place of sovereign government. But the cause of 
this dependency is in that first original conveyance, when 
power was devised by the whole unto the one ; to pass from 
him unto them, whom out of him nature by lawful birth 
should produce, and no natural or legal inability make 
uncapable. Neither can any man with reason think but that 
the first institution of kings is a sufiicient consideration 
wherefore this power should always d(‘pend on that from 
which they flow. Original influenc(‘ of power from the body 
into the king is the cause of the king’s dependency in power 
upon the body. 

By dependency we mean subordination and subjection. 
. . . May then a body politic at all times withdraw in whole 
or in part that influence of dominion which passeth from it, 
if inconvenience doth grow thereby f It must bo presumed 
that supreme governors will not in such case oppose them- 
selves and be stiff in detaining that, the use whereof is with 
public detriment : but surely without their consent 1 see not 
how this body should be able by any just means to help 
itself, saving when dominion doth escheat. Such things must, 
therefore, be thought upon beforehand, that power must be 
limited ert* it be granted, which is the next thing we are to 
consider. In power of dominion all kings have not an equal 
latitude. Kings by conquest make their own charter. . . . 
Kings by God’s own special appointment have also that 
largeness of power, which he doth assign or permit with 
approbation. Touching kings which were first instituted by 
agreement and composition made with them over whom they 
reign, how far this power may lawfully extend, the articles of 
compact between them must show, not the articles only of 
compact at the first beginning, which for the most part are 
either clean worn out of knowledge, or else known unto very 
few. but whatsoever hath been after in free and voluntary 
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manner condescended unto, whether by express consent, 
whereof positive laws are witnesses, or else by silent allowance 
famously notified through custom n'aehing beyond the 
memory of man.” ^ 

It will be observed how careful and how precise is the 
statement of the theory of “ compact ” between the ruler and 
the community. It rests ultimately upon the principle that 
normally the power of the king is derived from the com- 
munity, not necessarily immediately in the case of the indi- 
vidual king, but by grant to a particular family ; this implies 
what Hooker calls “ subordination and subjection ” of the 
king. He docs not admit that this implies the power to 
revoke the authority granted to the ruler, without his consent, 
but it does imply that his powers as such must be limited 
from the outset and throughout by the terms of the “ com- 
pact.” Further, and this is a notable conception, the 
“ compact ” does not moan merely some original or primitive 
agreement, but all the laws and customs of the constitution 
that has gradually grown up and been accepted. Hooker, in 
saying this, is not running count (u* to the conception of the 
contract, as (mbodicd especially in the coronation oaths of 
king and people ; but he is bringing this into closer relation 
to the principles of the supremacy of the law, that law which 
is the living expression of the custom and life of the com- 
munity. The “compact ” is on the king’s part the promise 
to obey the law, and wo therefore once again cite a passage 
in which his relation to the law is expressed. 

“ In which respc'ct, I cannot choose but commend highly 
their wisdom by whom the foundations of this common- 
wealth have been laid ; wherein, though no manner of pdrson 
or cause bo unsubject to the king’s power, yet so is the power 
of the king over all and in ail limited, that unto all his pro- 
ceedings the law itself is a rule. The axioms of our regal 
government are these : ‘ Lex facit regom,’ the king’s grant of 
any favour made contrary to the law is void ; ‘ Hex nihil 
potest, nisi quod jure potest.’ Our kings, therefore, when 
they lake possession of the room they are called unto, have 

* Hooker, ‘ Ecclesiastical Polity,’ viii. 2, 9, 10, 11. Cf. p. 370. 
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it painted out before their eyes, even by the very solemnitieB 
and rites of their inauguration, to what affairs by the said law 
their supremo authority and power reacheth.” ^ 

We turn again to Althusius ; for he states the principles of 
a contract between the prince and the community from whom 
he draws his authority, very precisely and emphatically. 
By the establishment of the supreme magistrate the members 
of the kingdom bind themselves to obedience to him, for he 
receives from the community the rule (imperium) of the 
kingdom, but ibe people and the supreme magistrate enter 
into an agreement with each other with regard to certain 
laws and conditions to which they bind themselves by an 
oath ; and this cannot be re<*alled or violated either by the 
magistrates or the subjects.^ 

And again, in terms both general and emphatic, Althusius 
declares that no kingdom or commonwealth was ever created 
without a contract between the subjects and the prince, 
which vas to be kept religiously by both, and that if this wore 
violated, all the authority founded upon it would fall to the 
ground.* 

The supreme magistrate has only so much power as was 
expressly granted to him by the members of the commxmity, 
while that which was not granted remains with the people. 
An absolute power, or what is called “ plenitude potestatis,’' 
cannot be granted to th<' supreme magistrate, for to grant 
this would destroy that justice without which kingdoms are 
mere bands of robbers ; an absolute power is not directed 

* Id. id., viii. 2, ]3. Cf. p. 367. dati . . . cum magiatratu auznmo ini- 

* Althusius, ‘ rohtica,’ xix. 6 : turn, utramquo partem contrahentium 

“ Conbtitutio magistralus summi est, obligare dubium non est, adeo ut 
qua iJli imperium et administrationem revocaro ilium, vel violaro neque 
regni, a corporo consociationis univer- magistratui neque subditis concedatur." 
salis delatam suscipienli, regni membra * Id. id., xix. 16 : “ Itaque nullum 
se ad obsequia obligant. Siu, qua unquam regnum, nullave respublioa 
populuB et magistratuB summus inter institula fundataque fuit, nisi ultro 
Be mutuo rertis legibus et constitu- citroque habito initoque contractu, 
tionibuB de subjectionis et imperii pactisque inter subditos et futurum 
forma, ao modo paciscuntur, jura- eorum principem conventis, et obliga- 
mento ultro citroque fide data et tione mutua statuta, quam utriqne 
aocepta promissave. religiose conservarent ; et qua violate 

Pactum hoc, seu contractum man* polestas ilia evanesoeret ao tolleietur.” 
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to the good of the subjecto, but to a private satisfaction. 
The right (that is, jus) granted to the magistrate by the 
people is less than that of the people, and belongs to another 
(i.e., the people), it is not his own.^ 

Althusius does not, however, set out this principle of the 
contract merely as a theory. Like the author of the ‘ Vindiciae,' 
he maiataias that it could be found in almost all modem 
kingdoms, whether electivt‘ or hereditary, in Prance, England, 
Sweden, Spain, and the German Empire ; and he relates it 
to the form of oath taken by the princes on their accession.* 
We venture to think that we have said enough to show 
that the conception of a contract between king and people 
was not merely archaeological nor unimportant in the six- 
teenth century. It was sot out with force and clearness by 
the most sober and dispassionate writers like Hooker and 
Althusius, and it was clearly founded, first, on the relation of 
the king to the law, second, on the conception embodied in 
the coronation orders, and third, on the continuing influence 
of the feudal tradition of the Middle Ages. 


(6) The Eight of Eesistance and Deposition. — ^In discussing 
the conception of the sovereignty of the community and of 
the contract between ruler and people, we have already 
touched upon this, but the subject is of so much importance 
that wo must deal with it in more detail. 

We need hardly repeat the emphatic terms in which William 
of Orange in his ‘ Apologie ’ and the other documents we 
have cited with regard to the revolt of the Netherlands, 


‘ Id. id., xix. 7 : “ Tantum autom 
juris habet hie summus magistratus, 
quantum illi a corporibus consociatis, 
seu mombris rogni, est expresse con- 
cessum ; ut quod non datum ipsi 
est, id penes populum, sou universam 
eonsociationem, remansisso dicendum 
est. ... 

9. Absoluta potestas, seu plenitude 
poteststis, quam vocant, summo magis- 
tratui dari non potest. . . . 

10. Nam qui plenitudine potestatis 
utitur, repagula, quibus est obserata 


humana sociotas porfringit. Deinde 
por absolutam potestatem foUitur 
justitia, qua sublata, regna fuerint 
latrocinia. . . . Tertio ; talis potestas 
absoluta, non rospicit utilitstem et 
salutom Bubditorum, sed voluptatem 
privatorum. . . . 

13. Deinde apparet ex boc con- 
trartu, jus summo magistratui a populo 
datum, esse minus populi jure et 
alienum non ipsius propiium,” 

‘ Id. id., xix. 38-42. 
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declare that Philip II. had forfeited his authority, as he had 
violated the agreements upon which it rested.^ 

The question of the right of resistance and deposition was 
raised in Scotland also, not merely as theory but as a practical 
question, even earlier ; and it was discussed by one of the 
best known writers and scholars of that time in Europe, that 
is, by George Buchanan. But behind George Buchan an*there 
was a greater and more powerful figure, that is, John Knox, 
who not only defended the right of resistance and deposition 
in principle, but did much to carry it out in fact. We must 
therefore take account of som<‘ of the principles laid down, 
especially by Knox in the course of that triumphant revolt 
which Buchanan defends. We ar(* not her(‘ (“oneerned to 
discuss the merits of that conflict, or thi‘ character of those 
who took part in it , least of all of the Scottish nobles, the most 
unscrupulous and politically incompot(*nt representatives of 
that class in Eurojje ; but wo are greatly concmied with the 
formulation and development of the principles of the revolt. 
And for this w(‘ must look, before George Buchanan’s ‘ De 
Jure Eegni ’ was published, mainly to the declarations of the 
Reformed preachers and of John Knox, as we find them in 
Knox’s history of the Reformation in Scotland. (It is not 
necessary for our purpose to assume that John Knox’s 
reports of these were always precisely accurate.) 

The first statement which we should notice is that of the 
Reformed preachers to the “ Congregation ” in reply to the 
proclamation of tht* queen regent, Mary of Guise, in August 
1667. “In oppin audience they (i.e., the preachers) declair 
the authority of princes and magistrates to be of God. . . . 
To blydiil the fury and raige of princes in free kingdoms and 
realms, they affirm it apperteins to the nobilitie, swome and 
borne consallouris of the same, and allswa to the Barrouns 


' William of Orange, ‘ Apologie ’ 
(p. 48) : En somme par son serment 
il (the prinv'o) \'aiilt qu’en cas de con- 
travention, nouR no lui soyons plus 
obliges, nous ne lui rendions aucun 
aervice ou ob^wsance.” Of. St Alde- 
gond®, ‘(Euvroa,* vol. vii. (p. 134): 


*• Au roBte, Hi quelqu'un T au nom du 
prince 4tablis au gouvemement du 
pays, allant a I'encontre des dictes 
privileges, il est par le mSme faict 
dtelar4 ostre decheu d® son gouveme- 
ment et dignity, et doibt eetre de touts 
tenu pour depose.” 
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and Pepill, qnhais voties and consent are to be requyret in 
all great and wechty materia of the commonwealth.” ^ 

At the meeting of the “ haile nobility, barouns and bronghes 
in Edinburgh,” in October of the same year, the preachers 
were required to give their judgment on the question whether 
the Eegent “ ought to be suffered so tyrannouslio to impyne 
above them,” and John Willock and John Knox spoke for 
them. The declaration of Willock is reported as follows : 
“ First, that, albeit magistrates be God’s ordinance, having 
of him power and authoritie, yitb is not thir power so largelie 
extended, but that it is bounded and limited by God and His 
Word. 

And socondarlie, that, as subjects are commanded to 
obey thir magistratis, so are magistratis commanded to geve 
some deutie to the subjectis ; so that God, by His Word, has 
prescribed the office of the one and of the other. 

Thirdlie, that albeit God hath appointed magistratis his 
lieutennenties on earth, and has honoured thame with His 
auni title, calling them Goddis, that yith he did never so 
establcs any, but that for jxist causes thei myoht have been 
deprived. 

Fourthlie. : that in deposing of princes, and those that 
had bene in authoritie, God did not alwyse use his immediate 
powere. . . . And hereupon concluded he, That since the 
Queen Regent denyed her cheaf deutie to the subjectis of 
the Realme, which was to minister justice unto them in- 
differentlie, to preserve thair libertie from invasion of stran- 
gearis, and to suffer them have Godis’ Word oponlie preached 
among them ; seeing, moreover, that the Queen Regent was 
an open and obstinat idolatress, a vehement mainteandre of 
all superstition and idolatrio ; and finallio that she utterly 
despised the counsall and requestis of the Nobilitic, he could 
see no reason why they, the bom Counsalleris, Nobilitie, and 
Barouns of the Realme, that they should not justly deprive 
her from all regiment and authoritie amonges tham.” * 
Knox reports that he approved Willock’s statement, but 
adds that all this referred to the Regent and not to Queen 

1 Knox, ‘ History,' vol. i. pp. 410-411. * Id. id., vol. i. pp, 442, 443. « 



398 


THE LATES SIXTEENTH OENTUET. 


[PABT rv. 


Mary, and that the deposition of the Begent should be con- 
ditional upon her refusing amendment. 

It was not, however, long before the question of the 
authority of Queen Mary herself was raised. Knox gives an 
account of a conversation between himself and the Queen in 
1561. “ Think ye, quod sehe {i.e., Mary), that subjectis 
having power, may resist their Prince ? If those princes 
exceed their boundis (quod he), madam, and do against that 
whairfor they should be obeyed, it is no doubt but that they 
may be resisted, even by power.” ^ 

In 1564 the General Assembly of the Church appointed 
certain members to meet the Lords of the Council, and to 
confer upon complaints that John Knox had spoken lightly 
of the queen’s authority. The pro(‘(‘edings are reported 
mainly in the form of a dialogue between Knox and Maitland 
of Lethington. The most important question raised was 
that of the interpretation of Bomans xiii. Knox had dis- 
tinguished between the ordinance of God and the persons 
placed in authority, and maintained that subjects were not 
bound to obey the prince in unlawful things, and might resist 
him. “ And now, my Lord ” (he goes on), “ to answeir to the 
place of the Apposstle who affirms that such as rosiste the 
power, resistis the ordinance of God, I say, that the power in 
that place is nocht to be understando of the unjust com- 
mandiment of men ; but of the just power whairwith God 
has annit his magistrates and lieutenants to puniche syn and 
mentene vertew. . . . Then, will ye, said Lethington, mak 
subjectis to controUc thair princes and rulers f And what 
harm, said the uther, soulde the Comraonwealthe ressaif, gif 
that ‘the corrupt effecriounis of ignorant rulers were moderatit, 
and so brydillit be the wisdome and discretion of godlie 
subjectis, that these soulde do wrong nor violence to no 
man.” ® 

Maitland appealed to the judgment of the Beformers, 
Luther, Melancthon, and others, evidently knowing only 
their earlier opinions, and Knox answered, it is interesting to 
observe, by citing the Apology of Magdeburg, that is, pre- 

J * Id. id., vol. ii. p. 282. * Id. id., vol. ii. p. 437. 
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snmably, the Declaration of the Magdeburg Clergy, to which 
we already referred.^ 

These are important and unambiguous statements of the 
position of Knox ; he refused to admit that the prince repre- 
sented the authority of Cod in such a sense that it was never 
lawful to resist him, and maintained that it was well that he 
should be restrained by the wisdom of their godly subjects. 

It was some years later that George Buchanan published 
his work entitled ‘ De Jure Begni apud Scotos,’ and we must 
observe the terms under which he vindicated the right of a 
community to depose the ruler who abuses his power ; and in 
the first place, his careful criticism of the arguments for the 
necessary submission of Christian men to rulers, however 
unjust. 

He represents Maitland as urging that St Paul had commanded 
Christian men to pray for princes, and among them were wicked 
emperors like Tiberius, Caligula, and Nero. Buchanan answers 
that what St Paul commands in 1 Timothy ii. is that we 
must pray for kings and other magistrates that we may live 
quiet lives in godlin(‘,8S and honesty, and he points out that 
in order to understand St Paul’s meaning we must observe 
the very careful terms which St Paul uses in the Epistle to 
the Eomans to describe the fimction of the ruler. He is, 
St Paul says, a “ minister ” to whom God has given the 
sword that he may punish the wicked and protect the good ; 
and he quotes St Chrysostom as saying that St Paul is not 
speaking of the tyrant, but of the true and lawful magistrate, 
who represents the power of God on earth. It does not 
follow that because we are to pray for wicked princes w® are 
not to resist them, any more than because we are to pray for 
robbers we are not to resist them.® Buchanan follows this 

^ Id. id., vol. ii. pp. 442, 463. gladiuB a Deo ait traditus, ut maloa 
Cf. p. 280 in this volume. puniat ao bonoa foveat et sublevet.’ 

* George Buchanan, * De Jure ‘ Non, enim, da tyranno,’ inquit 
Regni * (p. 28) : " In Epistola autem Chryaostamus, ' haer a Paulo acribuntur, 
ad Romanos regem etiam definit aed de vero et legitimo magistratu, qui 
prope ad dialecticam subtilitatem ; veri Dei vices in terris gerit ; oui qui 
’ ease,’ enim ait, ‘ ministrum, cui resistit, certe Dei ordination! resistit.’ 
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np by pointing out that St Paul’s purpose in laying stress 
upon the Divine authority of the magistrate was to correct 
the anarchical tendencies of those Christian men who thought 
that because they were the free sons of God they ought not 
to be under any human authority, and that in the passage in 
Bomans xiii. St Paul was referring not to any particular 
magistrate but to the function or office of the magistrate.^ 

T^en ho had thus disposed of the theological argument in 
favour of non-resistanct<, after mentioning some cases of the 
deposition of kings, h(‘ goes on to th(‘. more serious discussion 
of the moaning of the authority of the conununity over the 
king. 

Maitland asks, how can the king who has become a tyrant 
be called “ in jus ” ? Buchanan answers by asking which is 
the greater, the king or the law, smd when Maitland admits 
that it is the law, Buchanan asks which is greater, the people 
or the law, and Maitland admits that it is the people, for it is 
the people which is t he source and author of the law. Buchanan 
then concludes that, if the law is greater than the king and the 
people is greater than the law, there is no difficulty about the 
authority which can call the king to answer to the law. The 
people is greater than the king and thus when the king gives 
account to the people it is the lesser who is called to account 
by the greater.® This brings him to the judgment to which 
we have already referred, that the king is answerable in 


Sed, nnc ntatim, si pro mails princi- 
pibuB cat orandum, hiuo colligere 
debeinuB, eorum vitia non c^so punt- 
enda ; non magis oorte quam latronuin 
pro quibus otiom oraro jubomur ; noc 
si bono principi pan>ndum ost, idoo 
malo non os< rc^Histondum.’’ 

> Id. id., p. 28. 

' Id. id. (p. 33) ; “ M. Quia enim 
tyrannum e Kego factum in ju^ voca- 
bit T . . . B. Ad banc igitur 
imaginem componamus Rcgem, logem, 
et popalum. Regia ol legia otuioin eat 
vox. Uter auctoritatem habet ab 
altero T Rex ne a lege, an lex a Rego. 
M. Bex a lege. . . . 

(p. 34.) B. Lex igitur rege po- 


tent ior eat, ac velut reotrix et mode- 
ratnx et oupiditatum ot actionum ejua. 
M. Id jam concoasumest. B. Quid! 
I’opuli ct logia nonne oadom vox eat T 
M. Eadom. B. liter potentior, popu- 
lua an lox ? M. Univeraua opinor 
populua. . . . Eat onim velut parens, 
corte auctor, logis, ut qui earn, ubi visum 
eat, condcre aut abrogare potest. 
B. Igitur, cum lex ait rege, populua 
lege potentior, videndum nuno ait, 
ad quern, regem in jus vocemua. . . , 
B. Populua igitur rege praestantior. 
M. Necesae eat. B. Si praestantior 
oat, etiam et major. Rex igitur cum 
ad populi judicium vocatur, minor ad 
majorem in jus vocator." 
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private oases to the courts, and this must be much more true 
in greater matters.^ 

When we turn to the Huguenot writers, we find they are 
equally clear about the right of resistance to and deposition 
of the unrighteous king. Hotman, the ‘ Droit des Magistrats,’ 
and the ‘ Vindiciae ’ all appeal to the precedents of the earlier 
periods of the French kingdom as showing that the national 
council or Estates had the right of deposing evil kings.® They 
also cite more recent examples, the ‘ Droit des Magistrats ’ 
and the ‘ Vindiciae,’ the depositions of the Emperors Adolf 
and Wenceslas and the recent depositions of the King of 
Denmark and of Mary, Queen of Scots,® and the ‘ Vindiciae ’ 
also refers to th<* depositions of Edward II. of England and 
of Eric of Sweden.* We have already pointed out that the 
‘ Droit des Magistrats ’ compares the powsition of the king 
who holds of the sovereignty with that of a feudal lord, who 
will lose his fief if he commits “ Felonie ” against his vassals, 
that is, his subjects.® The Catholics had held that the Church 
is above the Pope and can depose him for heresy, and the 
people has the same authority over the king who has mani- 
festly become a tyrant, says the ‘ Droit des Magistrats ’ ; * 
while the ‘ Vindiciae ’ maintains that the people is absolved 
from its obedience to the king if he has violated lus “ con- 
tract,” the ‘‘ people ” is greater than the king, and can depose 
the tyrant. 

We have already referred to Boucher, as a representative 
of the Catholic League in France, as maintaining the right of 
the community to depose the king who violates that contract 
with the people upon which his authority depends, and we 
need only here refer to his detailed discussion of the right to 


1 Id. id. (p. 36) : " B. Nunc, tu 
velim considereB, quam non modo 
Bit abeurdum, sed etiam iniquum, 
de praedicto, de luminibus, de stilli- 
cidiis adverauB refi^m judicium dari ; 
parricidii, veneficii, perdeullioniH, nul- 
lum esse judicium ; in minoribus rebus 
aeveritate juris uti, in maidmis flagitiis 
aummam licentiam et impunitatem 
pemitti.” Cf. p. 3S0. 

VOL. VI. 


* Hotman, ' Franco Gallia ’ (p. 656) : 
‘ Droit des Magistrats ' (p. 66) ; * Vin- 
diriae contra Tyrannos ’ (p. 201). 

* ' Droit des Magistrats ’ (pp. 760 
and 766) ; ‘ Vindiciae,’ Q. IH. (p. 203). 

* ' Vindiciae,’ id. id. 

* ' Droit des Magistrats ’ (p. 76). 
Cf. p. 374. 

* Id. (p. 79). 

» ‘Vindiciae,’ Q. in. 3^(pp. 160-189). 

ac 
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depose the tyrant. He cites St Thomas Aquinas (< De Beg.’ 
I. 6) as holding that it is lawful for a people to depose the 
unjust king if it belongs to them to appoint him, and this is 
followed by a detailed discuHsion of the question whether 
and under what circumstances it is lawful to kill the tyrant.^ 
Wo have already d<‘ali with some aspects of Mariana’s 
theory of the state and government, and we need only fecall 
that, while he is a strong su]iport(‘r of monarchy, he thinks 
of laws as having been made to restrain the king, and that 
these laws have been made by the community from whom 
the king receives his authority. 

Ho therefore maintains that inasmuch as the authority of 
the king is derived from the commonw(*alth, the king can be 
compelled to givci account to the law, and, if ho will not amend, 
he may bo deposed ; for the community, when it. bestowed 
power on a king, kei)t th(i great<er power in its own hands.* 
This is Maihina’s general i»rinciple, and lie go(‘S on to con- 
sider how tlie authority of the conuuunity over the prince is 
to be exereis<'d. H<» is in this chapter discussing and defend- 
ing the revolt against Henry 111. of France and his assassina- 
tion. He defends tyrannicide as lawful, but it should be 
observed he raak<‘s a careful distinction bet.wt'cn the tyrant 
who has usur])ed i)Ower and the lawful king who has become 
a tyrant by abusing his jK>wer. All philosophers and theo- 
logians, lie says, arc agrccal i hat the usuipt'r may bo slain by 
anyone.® It is clitTi'nmt, however, in the caso of a prinoo, 
who holds his iwwer by the consent of the people, or by 
hereditary' right. His private vices must be tolerated, 
but, if he injures the commonwealth, lays his hands upon 
public and ju-ivale wealth, treats the public laws and 
religiim with coiilemjd, th(*r(t must be no hesitation. At the 
same time the nature of the action against the prince must 
bei ean^fully considered, l(«t e\'il should be added to evil. 

* J. Boucher, ‘De junta Abdica- tent reapuat, principatu apoliari, neque 
tione. III. 13.19. ita in principem jura poteatatis traas* 

^ • Mariana, ‘Do Rego,’ J. 6 (p. 67 ): tuJit, ut non sibi majorem reaervavit 
“ Certe a republica iinde ortum habet potestatem." 
regia poteataB, rebus exigentibus, * Id. id., I. 6 (p. 58). 
ngem in jua vocari poau, et u aanita- 
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The best and safest course is that a public assembly should 
meet and consider what is to be done ; the prince should 
first be admonished, and if he will correct his former faults, 
he should be re-established. If, however, ho will not do this, 
the commonwealth may deprive him of his authority, may 
declare him a public enemy, may make war upon him and 
slay him ; and it will be lawful for any private person to 
execute this sentence.^ 

If, however, it is not possible to hold a public assembly, 
and the commonwealth is oppressed by the tyranny of the 
prince, and yet men desire to destroy the tyranny and to 
punish the manifest and intolerable crimes of the prince, the 
man who follows the public wishes and endeavours to destroy 
him is not, in Mariana’s judgment, to be condemned. He does 
not think that there is much danger that many will follow 
this example ; and he does not mean that the decision with 
regard to such action should be left to any single and private 
person ; if the public voice cannot bo expressed, learned and 
grave men should be consulted.® 

* Id. id., I. 0 (p. 59) : “ Nam si moroin gnssorit, si republicae satib- 

princeps populi cunsonbu aut juru fecerit, {MMscataqiie i-orroxerit vitae 

hereditario imperium tenet, ejiis vitis suporioris, rostituendum arbitror, 
et libidinoR ferendae sunt eateims, noque auerbiora romedia tontanda. 
quoad eas leges honestatis ct pudicitiao. Si modirinam renpuat, nequo spoa 
quibus eat astrictuR, nogligat. ... Si ulla sanitatia rolinquafur, aententiu 
vero rempublicam possuindat, publicH.s pronunoiata, licebit roipublicae ejua 
priv.atasque fortunau praedao habot, imperium dotroctaro primuiri. Et 
legoa publicas et Racrosunrtum reli- quuniam ballurn nerosaario conuita- 
gionem contomptui ; virtulem in bitur, ejuR defondondi conailia ezpli- 
Buperbia ponit in audacia atque care, expedire arma, pecuniaa in belli 

adversus aiiporos impiotato, diaaimii- sumptua, imporare populia : etai 

landum non oat. Attente tamun cogi- res forot, nequo aliter se reapublioa 
tandum quae ratio ejua principia tueri poasit, eodom defonaionis jure 
abdicandi tonori debeat, no malum ac veru potiori auctoritato et propria, 
malo cumuletur, scelua vindicetur Frincipom publioum hoatem doclara- 
acelere. Atquo ea expodi a maxima turn ferro perimere. Eademque 
et tuta via eat, si publici conventua facultas esto cuiquam private, qui ape 
facultaa detur, oommuni consensu quid impunitatia abjecta, neglecta aalute 
atatuendum sit deliberare, fixum, in conatum juvandi rempublicam 
ratumque habere quod communi sen- ingredi voluerit.” 
tentia ateterit. ' Id. id. id. (p. 00) : “ Roges quid 

In quo hia gradibus procedatur. faciendum, ai publici conventua facultaa 
Monendua in primia princeps exit atque erat sublata ; quod saepe potest con- 
ad aanitatem revocandua, qui si tingere. Par profeoto, mea quidsm 
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Mn.rifl.Ti ft concludes the chapter with a critical discnssion of 
the Decree of the Council of Constance, which condemned 
tyrannicide. 

Cardinal Bollarniino is cautious and restrained in his dis- 
cussion of this subject, but, as we have already pointed out, 
he is clear that the authority of the prince, while it is derived 
ultimately from God, is derived immediately from the consent 
of man.^ In another passage he says that although we are 
bound by the Divine Law to obey the king as long as he is 
king, the Divine Law does not say that there are no causes 
for which the king may be deprived of his kingdom ; if this 
were not so, there would be. scarcely any commonwealth, 
since they have been for the mosl part established after the 
expulsion of their kings,® It is no doubt true that Bellarmine 
is really concerned to vindicate the right of the Pope to 
depose heretical kings, but his words leave little doubt that he 
recognised the right of the community to depose the king for 
just cause. 


Hententia erit, cum piincipis tyraonide 
oppreasa republica ; sublata civibus 
inter ae aonveniendi focultate, voluntas 
non dealt delondoe tyrannidia, acelera 
principis manifesta mode et intoloranda 
vindicandi, exitiolea ronatua compri- 
mendi ; ut si sacra patria possun- 
det, pablicoaque hoetoa in provinciam 
attrahat : qui votia publicia favens, 
eum perimere tontaret, haudquaqunm 
inique eum fecisse oxialimabo, . . . 
Neque est poriculum ut multi eo 
exemplo in principem vitam aaeviant, 
qu&si tyronni sint, neque enim in 
cujusquam privati arbitrio ponimua ; 
non in multorum, nisi publics vox 
populi adsit, viri oruditi et gravea in 
consilium adliiboantur.” 

1 Cf. p. 372. 

* Bellarmine, ‘De Potestate Summi 
FooteScis,* xxii (p. 181); "Non 

ignorabam aervire et obedire regi ease 
juris Divini ; et ideo non hoc negavi 
in meo Ubro: aed dixi, juris humani 


esse, ut hunc aut ilium habeamua 
regem, jure autem divini servare 
voram fidem ac religionem : quamvia 
onim jure divino tonoamur regi parere, 
dum rex est, non tamen jure divino 
cavetuT ut regi nullia de causis regnum 
abrogori posset ; alioquin quotquot ab 
exordio mundi regnis exuti sunt, 
omnes per injuriam exuti fuissent, 
neque ulla esset respublica, aut pane 
nulla, jiire instituta : reipublioae 
siquidem, ut plurimum, exoctis regibus 
constituuntur." 

Cf. id. id., xxvi. (p. 200) : “ Sic 
igitur, jure divino tenetur populus 
regi serviro, dum rex est : aed si rex 
desinat esse, quod multia modia fieri 
potest, nulla remanet obligatio aer- 
vitutis aut obedientiae. Non est 
autom de jure divino, ut rex justia 
de causis deponi non possit." 

For a parallel judgment as exprassed 
by Molina and Suarez, cf. pp, 343, 347. 
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The only important writer among those with whom we 
have dealt in this chapter who is not willing to approve of 
the deposition of the king is Hooker. We have discussed his 
treatment of the “ compact ” or agreement between the com- 
munity and its ruler, on which his authority rests, but as we 
have seen ho does not admit that this implies that the com- 
munity can withdraw its authority without the consent of 
the ruler. “ It must be presumed that, supreme governors 
will not in such case oppose themselves and be stiff in detaining 
that, the use whereof is with public detriment ; but surely 
without this consent I see not how the body should be able 
by any just means to help itself, saving where dominion doth 
escheat.” ^ It must, however, bo observed that Hooker adds 
that just on this account the authority which is bestowed 
upon the ruler must be carefully limited. 

“ Such things therefore must be thought upon beforehand, 
that power may be limited ere it be granted.” ® 

When we turn to Althusius we find that he deals with this 
question carefully but dogmatically, and mainly in that 
chapter in which he discusses the nature of tyranny and the 
remedies for it. He is concerned with tyranny, “ exercitio,” 
and describes it as that by which the foundations and bonds 
of the commonwealth are destroyed. For these foundations 
and bonds consist primarily in the mutual promises to observe 
and defend the fundamental laws, which were made by the 
community and the king. The violation of the contract 
between ruler and people, which we have already discussed, 
is tyranny. Again, Althusius describes the exercise of an 
absolute power by the supreme magistrate as tyranny. And 
again, he describes as tyranny the attempt to hinder the 
meeting of the assemblies of the kingdom and tlie free 
expression of opinion in them when they meet.® 

’ Hooker, ‘ Eccles. Polity,’ viii. 2, menta el vinculum universalis consocia- 
10. tionia obatinate, perseveranter, et 

‘ Id. id. id. insanabiliter contra fidem datam et 

' Althusius, ‘ Politioa,’ zxxviii. 1 : praestatuxn juramentum, a magiatratu 
” Tyrannia igitur eat juate ac rocte aummo tolluntur et evertuntnr. 
adminiatrationi contraria, qua funda- 2. Superioribua capp : preoeden- 
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When he has thus described tyranny, he proceeds to discuss 
the remedies for it. Like Calvin, ho does not allow the private 
subject to resist or revolt.^ He is emphatic and unequivocal 
in maintaining that the tyrant is to be resisted and, if necessary, 
deposed by the properly constituted authority ; the public 
officers who are responsible and eompetent to carry this out 
are Ihe Optima tes or Ephori ; he somi^imes speaks as though 
these public officers were to act alone, but in another place 
he seems clearly to mean that they are to call together the 
General Council of the Estates, and that it is to examine 
and judge the action of the tyrant. If there arc no Ephors, 
the people should appoint “ defensores ” for this purpose.* 

It is interesting to observe that Althusius is aware of the 
contentions of Albericus Gentilis, which we discuss in a later 
(ihapter ; but Althusius bluntly replit's that the people and 
the Ephors are superior to the prince, w'ho had received his 
authority from them.* 

He concludes the chapter by that assertion which we have 
already cited, that the indivisible and incommunicable 


tibufi a cap. 9 et neq., fundamenta et 
vincula consorialionis diximub con- 
aiatere in fido ultro citroquc a corpora 
conaociato ei rega data et accept a ad 
legum fundatnentalium et alianim, in 
quaa tfrxnpore initiationia avae juravit 
aummus magiatratua, ixnprimia vero 
ad illarum, quae consociationom uni- 
veraalem conacrvant, observationem et 
defenaionem, atque rectam reipub- 
licae gubemationeni. . . . 

9. Similiter, quando aummua mngle- 
tratus absoluta potestate, aeu pleni- 
tudine potestatia in adminiatratione 
aua utitur. . . . 

20. SpeciaJis tjTannia ebt . . . 

Qui publicos rogni conventua ot con- 
cilia malia artibus prohibet, vel im- 
pedit, Buffragiavo eorum qui mittuntur 
conducit, Umitat, roatringit, coarctnt, 
ne quoad aentiunt dicere audeant, 
velint vel poaaint.’’ 

* Id. id., xxxviii. 65: “Quid vero 
de aubditia et privatia ac populo 
aentiendum e^t I Nam quae hacteuua 


diximuH, de Ephoris, peraonia publicia 
dicta sunt. Plane privati, quando 
magiatratua tyrannuB eat exercitio, 
quia non habont uaum et jus gladii, 
neque oo in ro utentur.” 

' Id. id., xxxviii. 67 : “ Nota vera 
et cognita ut fiat tyrannia ejusmodi 
(f .e., exercitio). Decease eat, ut optimates 
regni concilium indicant, et generalem 
omnium ordinum conventum cogaut, in 
eoque tyranm opera et facta examin- 
anda proponent et dijudicanda. . . . 
Vel ai Ephori nulli amt, ad hoc ipaum 
a populo vindicea et defenaorea publiei 
c on'-tituantu r. ’ ' 

* Id. id., xxxviii. 81 : “ Par, 

postea (idem Gentilis dicil) in parem, 
multo minub in auperiorem habet 
imperium. . . . Ergo Ephori, qui 
aunt minores Rege, non poaaunt re- 
aistere tyrnnno. Contrarium ego aasero. 
Bevera enim Populua et Ephori sunt 
Buperiores principe, quern ipai con- 
atituerunt, a quibus, quam habet 
potestatem ille accepit.” Cf. p. 460. 
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Majestas belongs to the members of the whole kingdom, 
and cannot be transferred by them to the prinoe.^ 

(6) Magistrates, Nobles, or Ephors. — There remains one 
development in the political theory of some of these writers 
which deserves a separate treatment, that is, the conception 
that while the supreme authority belongs to the community, 
and under it to the king, there are officers of the community 
whose function it is to protect its rights against all attempts 
on the part of the king to violate them. 

We have referred in an earlier chapter to that very impor- 
tant passage in Calvin’s Institutes, in which, after he had 
used the strongest language against resistance by any private 
person to the public authority, he says that if there were 
magistrates of the peo])lo appointed to resist the licence of 
rulers, such as the Ephors in Sparta, or the Tribunes of the 
people in Eome, or the three Estates in modem kingdoms, 
they were bound to interfere and to protect the liberties of 
the people.® 

Whether Calvin derived this directly from some earlier 
writers we do not protend to know ; but what is clear is 
that the conception assumed considerable importance in some 
political writers of the later part of the sixteenth century. 

We must also examine it, b(‘cauBe though it may at first 
sight seem strange, it is related to certain experiments or 
developments in mediaeval society. We shall therefore do well 
to approach the consideration of this conception by again ob- 
serving its appearance in the ‘ Apologio ’ of William of Orange. 

He speaks of the nobles as being bound by their oath to 
compel the Duke of Brabant (Philip of Spain) to do justice 
to the country ; and again, he says, that among the other 
rights of the vassals of Brabant is the privilege of exercising 
the same powers as the Ephors of Sparta, that is to maintain 
the power of a good prince, and to bring to reason the prince 
who violated his oath.* 

* Id. id., xxxviii. 127. Cf. p. 361. (p. 47) : “ Si, dis-je, les nobles suivant 

* Cf. p. 266. tour serment et obligation, ne oon- 

* William of Orange, ‘ Apologie ' treignent to Due k faire raison au pays, « 
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It 16 obvious that in this place the conception of the nobles 
OT principal vassals of a state as having the Tesponsibility to 
check and correct the arbitrary and illegal actions of the king 
or lord, is derived from the traditions of feudal law, especially 
as we have them in the Assizes of Jerusalem or in the Pseudo- 
Bracton ; ^ while the comparison of this with the position 
of the Ephors in Sparta may be derived from Calvin.® 

It is these conceptions which are developed in the Huguenot 
tracts. They arc clear and emphatic, like Calvin, in maintain- 
ing that private persons cannot take action against the lawful 
prince.® But the whole people can do so through its officers 
who have been appointed to act as a check and restraint upon 


the sovereign magistrate,* 

no doibvent ilb pur eux-meomefi oblro 
condAmnez do pcrjnru, infidolitd of 
rebellion envors loB Ebtats du Puys. . . 
(P. 48): “Entro outroH droicts, nous 
(the vaHsolt) oi Brabant) avons co 
privilege do tiervir & noH Duob, co 
quo lea Ephores servoiont & Sporto A, 
leura Roia, c’oat do tenir la roiautd 
fenne en la main du bon Prince, ei 
foire venir & la raison celui qui contre- 
vient & son sermeni.” 

^ Of. vol. iii. part i. chap. 4. 

• Cf. p. 268. 

• Cf. ‘ Droit dea Magistrals ' (p. 476) ; 
* Vindiciao,’ Q. II. p. 43. 

• ‘ Droit dea Magistrate ’ (p. 745) : 

“ Tiercement, il y en a d autros, lesqnels 
encore quits n'ayent la puissance 
Bouveraine et ordinaire it mauier, 
toutesfois sont ordonnez pour sorvir 
de bride et do frein au souverain magis- 
trat. • . (P. 748): “Tels sent au- 

jourd’hui les officiers do plusieurs 
zoyaumea Chieatiens, ontie Icsquels 
il eat raiaonnable de center les Dues, 
Marquia, Comtea, Vicomtee, Barons, 
Chastellaina, qui ont jadis est^ eetats et 
charges publiquea, qui se commoy. 
ttoyent par ordre legitime, et qui 
depuia pour estre devonues dignitez 
hereditaires, n’ont pourtant change la 
nature de leur droit et authority ; 

^ oonune auaai il faut comprendre en oe 


Dombre les oiliciers 6Ieclifs de villcs, 
tcls quo sont les Mairos, Viguiers, 
Consuls, Cupitaux, Syndiques, Eache- 
Vina et autres semblables.” 

‘Vindiciao,’ Q. II. (p. 63): “Cum 
de universe populo loquimur, intelli- 
gimua, eoB qui a populo authoritatero 
arroperunt, magistratua, nempe, regea 
inferiores, a populo dilectoa, aut alia 
ratione constitutos, quasi imperii 
consortea, et regum Ephori qui 
univorsi populi coetum repreaentant. 
Intelligimua etiam Comitia, quae nil 
almd Bunt, quam rogni cujusque 
epitome, ad quern publica omnia 
nogotia referautur. . , . Turn Duoes, 
sou Principea tributum, in singulis 
ainguli. Demum Judicea et Fiefecti 
singularium urbium, id eat Chiliandrae, 
Centurionea et caeteri qui totidem 
familiia prao-erant. . . . Ejus genua 
aunt in omni regno bene constituto, 
offieiarii regni, principea, pares, patritii, 
optimatea, et ceteri ab ordinibus 
delegati, e quibus compleatur, aut, 
concilium extra Oidinem, porlamentum , 
diaetae, caeterique conventus, in diver- 
sis regionibus, diverse nomina sortiti, 
in quibus noquid aut respublica aut 
ecclesia detrimenti capiat, providen- 
dum est, Illi vero, singuli, regi in- 
feriori sunt, ita universi saperioxea.’’ 
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The author of the ‘ Vindiciae ’ distinguishes sharply between 
the officers of the king and those of the nation, such as the 
chancellor, the constable, the members of the “ parlements,” 
the peers of France, and others.^ 

The ‘ Droit des Magistrats ’ says that the whole govern- 
ment is not placed in the hands of the king, but only the 
“ Souverain degr6 ” of the government : and each of the 
inferior officers has his share in this, for they have received 
their authority from the “ Souverainete ” to maintain the 
laws, even by force if necessary, for the protection of those 
who were imder their charge. They are below the “ Souver- 
ain,” but they do not depend properly on the “ Souverain ” 
but on the “ Souverainetd.” * 

These magistrates are, in case of necessity if the “ Souver- 
ain ” should become a tyrant, to resist him, and the Estates 
to whom such authority is given by the laws are to set things 
right and even to punish the tyrant, and must not be thought 
of as seditious or rebellious if they do this, but as carrying out 
their duty and the oath which they have taken to God and 
their country.® 


1 ‘ Vindiciae,’ Q. III. p. 88. 

* * Droit des Magistrats ' (p. 749) : 
*' Mais d’autre cost4, puis que ces 
officiers inf^rieurs du royaume out 
receu de par Id, souveraintd, I'observa- 
tion et maintenance des lois, entre 
ceux qui lour sont commis. . . . Je di 
done, que s'ils s'ont reduits & tel 
neoessitd, ils sont tenus (mesmes par 
armes si faire se peut) de pourvoir 
centre une tyrannie toute manifeste, 
k la salvation de ceux qu’ils ont en 
charge.” 

Id. (p. 748) : ” Or, faut-il en- 

tendre, que tous ceux-cy, oncores 
qu’ils BOyent au-dessous de leur Souver- 
ain (duquel aussi ils re^oyvent com- 
mandement, et lequel les installe, et 
approuve), toutes fois ne dependent 
proprement du Souverain, mais de la 
Souverainetd.” 

' Id. (p. 709) : ” La sommaire de 
tout oe que deasus, est. Que le souver- 


ain gouvemement est telloment entre 
les mains du roy, ou autres tels souver- 
ains magistrats, que si ce ndanmoins, 
se destournans des bonnes loix et 
conditions qu’ils auront jurdes, ils se 
rendent tyrans tous manifestes, et ne 
donnent lieu d meilleur conseil ; alors 
il est permis aux magistrate infdrieurs 
de pourvoir k soy, et k ceulx qu’ils 
ont en charge, resistans k ce tyran 
manifesto. 

£t quant aux Estats ou autres, k 
qui telle autoritd est donnde par les 
loix, ils s’y peuvent et doyvont opposer 
jusques k romettre les choses, et punir 
mesmoment le tyran, si besoin est, selon 
leurs demoritos. En quoi faisant, 
tout s’en fault qu’ils doyvent estre 
tenus seditieux et rebelles, que tout 
au rebours ils s’arquittent du devoir 
et serment qu’ils ont k Dieu et k leur 
patrie.” 

Of. ' Arohon et Politie ' (p. 127) : ^ 
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The whole conception is summed up by the author of 
the ‘Vindiciae.’ Princes are chosen by God, and are 
established by the people ; as individuals they are inferior 
to the prince, but the whole body and those who represent the 
whole, the officers of the kingdom, are superior to him. The 
authority of the prince rests upon a contract between him 
and the people, tacit or expressed, natural or even civil, that 
the people must, render obedience to the prince who rules 
well, that they will serve the prince who serves the common- 
wealth, that they will obey the prince who obeys the laws. 
Of this treatise or contract the offict^rs of the kingdom are the 
guardians. The prince who violates the contract is a tyrant, 
“ exercilio,” and therefore the officers of the kingdom are 
bound to judge him according to the laws, and if he resists, to 
compel him by forc(*.* 

No doubt these conceptions are expressed in violent and 
drastic terms, but it must be observed that they are related 
to the niedifpval traditions. In the first place, it is obvious 
that in the feudal system the king was thought of as con- 
trolled, if necessary, by the great vassals or tenants-in-chief. 
This is set out, not only in the Assizes of Jerusalem, but iu 
the law books of the German Empire of the thirteenth 
century, like the ‘ Sachsen spiegel ’ and the ‘ Schwabenspiegel,’ 
and is illustrated by the constitutional forms of the deposition 


" Politic. Car il y a los pwHsancos 
inffirieureci ct deputez dii poupic, 
autheur iIcr Friucc:), qui los ayant 
faita let pouvont dcfaiic, ct tela ne 
peuvent Iaia‘-i>z par rainon la prmd- 
paul6 declincr 4 tyrannic, car ils 
trohirbyent la patrip qui a conatitue 
tela ^tqita pour cmpocher la tyrannic. 
Si eOe aurvient, e'eat aux auicts par- 
ticuliera do rocourir humblcment et 
aana confuaion au rernddo vora ceux-la, 
qui Bont ooiumes aouverains magia- 
trata par-deaauB le Prince, on cast 
endroit, quoy qu’ila aoyent privez ot 
au-deaaouB pour un regard ordinaire.” 

» ‘Vindiciae,’ Q. III. (p. 214): “In 
Bt mruna principea eliguntur a Deo, con- 
% atitunatur a populo. Et ainguli prin- 


cipo inforiorea aunt, ut univerai, et qui 
univorsoB ropraesentaut, regni officiarii, 
principe auperiorea aunt. In conatitu- 
endo principe intervenit foedua inter 
ipaum et populum, taciturn, expreaanm, 
naturale, vel etiam civile, ut bene 
imperanti, bene pareatur, ut reipub- 
lirao inservienti omnea inserviant, ut 
legibua obtomperanti omnea obse- 
quantur et cetera. Huiua vere foederis 
aeu pacti, regni officiarii vindicea et 
custodes aunt, qui boo pactum perfide 
et pervicaciter violat, ia vere exerdtio 
tyrannua eat. Itaque regni officiarii 
ipaum, et secundum leges judicare, et 
renitentem vi coercere, ai alina non 
poaaunt. ex officio toaentur.” 



CHAP, n.] 


THE PBCNCE UNDER THE LAW. 


411 


of the EmperoTS Adolf and Wenceslas. Even so careful a 
writer as Bracton admitted that at least some would say that 
the “ Universitas Eegni et Baronagium ” could compel the 
king to do justice to an aggrieved person in his court, while the 
interpolator of Bracton and Fleta assert clearly that the king’s 
“ curia,” that is, the earls and barons taken together, were 
superior to him. In the second place, we must remember 
those very interesting constitutional experiments, the ap- 
pointment of a commiti oe of the barons to secure the execution 
of the Great Charter, the demands of the barons in 1244, and 
the appointment of a committee of twenty-four to super- 
intend the execution of the Provisions of Oxford in 1258 and 
1264. In the thiid place, it should be observed that the 
conception of some of the great officers of the crown as being 
properly officers of the nation is implied in the Provisions of 
Oxford with respect to the appomtment and tenure of office of 
the justiciar, the treasurer, and the chancellor.^ 

The truth is, no doubt, that the Huguenot writers were 
influenced by the actual comlitions of France, by the fact 
that some of the princes of the blood and many of the nobles 
were in violent and open opposition to the king, but behind 
the influence of th(‘Se conditions we must recognise the con- 
tinuing influence of traditional conceptions of the Middle 
Ages and of the feudal system. 

It is therefore important to observe that Althusius also 
maintained the same conception, that there are officers of the 
commonwealth whom he also calls “ Ephori,” whose office it 
is to defend the laws and constitutions of the commonwealth, 
even against the supreme magistrate. 

The Ephors, he says, are entrusted by the consent Of the 
people with authority, as representing them, to create the 
supreme magistrate, to help him with their counsel in the 
affairs of the commonwealth, and to restrain his licence in aill 
matters which may be harmful to it, to see that the community 
is not injured by his private desires and by his action or 
inaction.^ It is important to observe that in the conception 

* Cf. vol. lii, part i chap. 4 ; vol. v. ‘ Allhuaius, * Folitica,' xviii. 48 : 
part i. chap. 8 ; tbia volume, p. 31. ** Ephori aunt, quibua populi, in corpu» 
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of AlthuBins the powers of the Ephors are drawn from the 
community, like those of the prince or supreme magistrate, 
and that, while he thinks that there should be such officers in 
the commonwealth, if there are not, their functions will be 
discharged with the consent of the whole people.*^ Althusius 
again, like the author of the ‘ Vindieiae,’ finds these officers of 
the commonwealth in almost all the countries of Western 
Europe : in France, the princes of the blood, the chancellor, 
the constable, the marshal, &c. ; in England, the peers and 
the representatives of the eounti<'s and cities ; and so also in 
Poland, Belgium, Sweden, Denmark, Hungary, and Spain.® 

In th(‘ (Jerman Emi)ir(< lh(‘re are “ general ” Ephors, by 
whom ho understands the Seven Electors, and he even refers 
to the Golden Dull of Charles IV. as proAiding that proceed- 
ings could be taken against the einp(“ror before the Count 
Palatine ; ® but there, are also “ sp(‘cial ” Ephors in Germany, 
by whom he means the dukes, princc's, margraves, imperial 
cities, &c., but they only determined important business 
in the council of each province.* 


pcditiouin oonsociati, conseneu, deman* 
data ost Bumma reipublii-ae (cura), sou 
univeraaliB consociationis, ut repre- 
Beotantes eandein . . . potestate et 
jure illiuB utantur, in magistratu 
mimmo conRtituendo, eique ope, con- 
BiUo, in negotiis corporis conBoriati 
juvando, nec non in ojusdem lioontia 
coercenda et impedienda, in csusis 
iniquis et reipubUcae pemicioeiH, et 
eodem inter limites officii continendo, 
et denique in providendo et curando 
omnibuB modis, ne reepublica quid 
detrimeoti capiat, privatia studiis, 
odiiB, facta omiasione vel ceasatione 
eummi magistratus.'’ 

Cf. id. id. id., 49 : “ (Gphori) Facti 
inter magiatiatuin aummum et populum 
initi vindioee ; custodes et defensores 
jtiatitioe et juris, quibus magiatratum 
sununum Bubijicitmt, et parore cogunt. 
. . . Fratres Bummi magistratus.” 

Cf. id. id,, xviii. 69 : “ E3iguntur 
autem et oonetituuntur ejuamodi 
7{)hori, Gonaenau totius populi . . . 


hoc ost, Buffragiia iotiub populi do 
Ephoro ponetituendo.” 

t Id. id. id., 12.S : “ Quodsi in regno, 
aeu ponaociatione univeraali, ejuamodi 
epbori non aunt (qui tamen, meo 
judicio, maxime in bene constituta 
republica neceBsarii . . .), turn ilia, 
quae ephoria alias domandantur, ez- 
pediuntur consensu toiiua popuU, 
tributim, ouriatim, vel centuriatim. 
But viritim rogato, aut collecto, adeo 
ut nulla praoBcriptio vel uaurpatio 
oontraiia buic libortati et juri regni a 
magistrate apponi possit.” 

‘ Id. id., xviii. 110. 

* Id. id., 79 : “ Imo Caesar ipse 

coram principo Folatino convenire 
potest secundum auream Bullum, 
Caroli IV. Imperat. VI. 6.” 

Cf. ' Saclisenspiegel,’ HI. 62*3, and 
vol. V. p. 107. 

* Id. id., I. xviii. 112: "SpeciaUs 
Epliorua quilibet, in pro^dnoia suae 
curae et fidei commissa, earn potesta- 
tem habet, quod summuB magistratus 
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If we ROW attempt to sum up the general character of the 
theories of the source and nature of the authority of the 
prince, with which we have dealt in this chapter, we find that 
there is little which is essentially new, little of which we 
cannot find the sources in the Middle Ages. 

That the authority of the prince was derived from God 
ultimately, but directly from the community, was in fact the 
normal principle of mediaeval political societies, and the 
influence of the revived study of the Roman jurisprudence 
had only confirmed this judgment. 

When once the question was raised where the ultimate 
authority in the state was to be found, the normal answer 
was that it belonged to the community as a whole, for the 
word “ populus ” as in the Roman lawyers means the whole 
community, not any one part of it. It is no doubt true that 
in the Middle Ages the supreme authority in political society 
was the law, and not any one person or body of persons ; 
and as long as the law was conceived of as being primarily 
custom, the question of an authority behind the law would 
have seemed meaningless. It was only in the later Middle 
Ages that the question of a law-making power began to be 
important, and it is with this that we see the first beginnings 
of the modem conception of sovereignty; no doubt, agaiu, 
this development was furthered by the revived study of the 
Roman law, with its clear-cut conception of legislative action. 
There is no doubt at all where, to the mediaeval mind, this 
supreme power which lay behind the law resided. It was 
the community, the universitas or populus, which made law. 
The conception that in the Middle Ages the prince was thought 
of having individually and in his own authority the "^ower 
of legislation is really nothing but an illusion. 

When, therefore, the writers with whom we have been 
dealing in this chapter speak of the “ Souverainetd ” which 
was behind and greater than the “ Souverain,” they were no 


ia toto regno . . . paucis exceptis. qui 
in rebus alque negotiis arduis, totam 
provincUun conoementium, peculiare 
concilium provincisle senatorum. 


statuum et primoruin suae provinciae 
convorabit, in quo ardua negotia. 
oommuni deliberatione traotentur eb 
deoemantor.’* .» 
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doubt using sharper and more dogmatic teiiK^'fiiiES’ had been 
used before, but they were not asserting a new principle. 

It is hardly necessary to point out that the doctrine that 
the prince was controlled by the law and the courts of law in 
his relation to private persons and properties was a common- 
place of mediaeval political theory and constitutional law. 

The theory of the contract between the prince and the 
people was again in no sense new in principle, it rested upon 
the immemorial tradition of the mutual oaths which prince 
and people made to each other in the Coronation ceremonies, 
and it was obviously related to the whole character and 
principles of feudal society. 

And finally, the right of the community to resist and even 
if necessary to depose the prince who persistently violated the 
laws of the community was founded upon important pre- 
cedents in various countries, and had been maintained not 
merely by violent and highly controversial writers like Mane- 
gold and John of Salisbury or Marsilius of Padua, but by such 
careful and judicious writers as St Thomas Aquinas. 
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of life and^MBBS^e maister hath none, the prince hath ; 
refuge against the maister hath the servant to the common 
governor of them both, which is the magistrate, the subject 
hath no refuge against his sovereign, but only to Gk>d by 
prayer and patience, and therefore the prince may demise 
the servant, if the maister be like to corrupt him ; but no 
man can discharge the subject, though the prince go about to 
oppresse him.” ^ 

It would be difBcult to find a more dogmatic and un- 
qualified statement of the unlimited authority of the prince, 
or words which so directly and emphatically repudiate the 
tradition of mediaeval civilisation. 

When, however, we turn to Bilson’s treatment of the 
political conditions in continental countries, we seem to find 
ourselves in another world. The Jesuit brings up the 
conduct of the Protestants on the continent, and cites Beza’s 
defence of the Prench nobles in taking up arms. Bilson 
defends them on the ground that the king had been in the 
hands of the Guises, and while he would not undertake to 
defend all that Protestant writers had said about resistance 
to kings, he urged that the constitutional system of different 
cotmtries varied. He goes on ; “ The Bomans, we know, 
could never abide the very name of a king. The Common- 
wealths of Venice, Milan, Florence, and G<moa are of the 
same mind. Many States have governors for life or for years, 
as they best liked that first created their policies, and yet a 
sovereignty still remains somewhere in the people, some- 
where in the senate, somewhere in the prelates and nobles 
that elect it : a magistrate, who hath his jurisdiction allotted 
and prefixed unto him, thus far and no further, and may* be 
resisted and recaUod from any tyrannous excesses by the 
general and publike consent of the whole State whom he 
govemeth. 

In Germany the emperor himself hath his bounds ap- 
pointed unto him which he may not passe by the laws of the 
empire ; and the princes, dukes, and cities that are under 
him have ^wer to goveme and use the sword as God’s 

1 Id. id. id., p. 202. 
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mijiiBters, in their charge. And though, for the maint^iahoe 
of the empire, they be subject to such orders as shall be 
decreed in the convent of all their States, and, according to 
that direction are to furnish the emperor with men and monies 
for his necessary wars and defence : yet, if he touch their 
policies, infringe their liberties, or violate the specialtieB 
which he by oathe and order of the empire is bound to keepe, 
they may lawfully resist him, and by force reduce him to the 
ancient and received form of government, or else repel him 
as a tyrant, and set another in his place by the right and 
freedom of their country. Therefore the Germans’ doings 
or writings can help you little in this question. They speak 
according to the lawes and rights of the empire, themselves 
being a verie free State, and bearing the sword as lawful! 
magistrates to defend and protect their liberties, and pro- 
hibit injuries against all oppressors, the emperor himself not 
excepted.” * 

In another passage Bilson’s contention is set out again in 
more general terms. The Itomanist, Philander, brings forward 
the revolts in Scotland, Franco, and the Low Countries, as 
well as those in Germany. The Protestant, Theophilus, con- 
tends that the reformers had been barbarously slaughtered, but 
adds : “ I must confesse that except the laws of those realms 
do permit the people to stand on their right, if the princes 
should offer them wrong, I dare not allow their arms. . . . 
Philander : Think you their lawes permit them to rebel 1 
Theophilus : I busie not myself in other men’s common- 
wealths as you do, neither will 1 rashly pronounce all that 
resist to be rebels ; cases may fall out in Christian kingdoms 
when the people may plead their light against the prince, 
and not be charged with rebellion. Philander ; As when, for 
example ? Theophilus : If a prince should go about to subject 
his kingdom to a foraine realme, or change the forme of the 
commonwealth from inperie to tirannie ; or neglect the lawes 
established by common consent of prince and people, ‘ to 
execute his owne pleasure ; in these and other cases which 
might be named, if the nobles and commons j^ together 

* Id. id. id., pp. 266-270. 
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to defend their ancient and ancestral liberty, regiment, and 
lawes, they may not well be counted rebels. Philander: You 
denied that even now, when I did urge it. Theophilus: I 
denied that bishops had authoritie to prescribe conditions to 
kings when they crowned them ; but I never denied that the 
people might preserve the foundation, freedom, and forme of 
their commonwealth, which they forprised when they first 
consented to have a king. Philander : I remember you were 
resolute that subjects might not resist their princes for any 
respects, and now 1 see you slake. Theophilus: As 1 said, so 
I say now, the lawe of God giveth no man leave to resist the 
prince ; but I never said that kingdoms and commonwealths 
might not proportion their States as they thought best by 
their public lawes, which afterwards the princes themselves 
may not violate. By superior powers ordained of God we 
•understand not only princes, but all politike States and regi- 
ments, somewhere the people, somewh(*re the nobles, having 
the same interest to the sword, that princes have in their 
kingdoms ; and in kingdoms when princes bear rule, by the 
sword we do not mean the prince’s private will against his 
Lawes, but his precept derived from his lawes, and agreeing 
with his lawes : which though it be wicked, yet may it not 
be resisted by any subject -with armed violence. Marry, 
when princes offer their subjects not justice but force, and 
despise all laws to practise their lusts ; not any private man 
may take the sword to redresse the prince ; but if the lawes 
of the land appoint the nobles as next to the king to assist 
him in doing right, and withhold him from doing wrong, 
then they be licensed by man’s law, and so not prohibited 
by God’s, to interpose themselves for the safeguard of equitie 
and innocence, and by all lawfull and needful means to procure 
the prince to be reformed, but in no case deprived when the 
sceptre is inherited.” ^ 

In these passages Bilson admits that the laws of some 
countries might contain provisions for restraining the prince’s 
actions, ai^ that in extreme cases the community might 
defend its ancient liberty and laws against him ; and he also 

1 Iri. id. id., pp. 279. 280. 
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makes it clear that, by the “ superior power ordained of 
God,” he did not mean only the prince, but all '^politike 
States and regiments.” Like Calvin, he did not allow that 
any private person might by force resist the prince, but it 
was different with the constitutional authorities of the com- 
munity. He even admitted that the community might depose 
an elected prince, like the emperor, though he emphatically 
asserted that this did not apply to the case of an hereditary 
prince. He suggested that such a constitutional limitation of 
the authority of the prince existed in the empire and possibly 
in other continental countries, but he did not suggest that they 
existed in England ; and he at least seems to suggest that 
the monarchy in England was absolute, and that its “ divine 
right ” could not be questioned. 


We turn next to a group of Scottish writers whose work 
was in some degree related to the deposition of Mary, 
Queen of Scots, and to George Buchanan’s defence of this. 
In a treatise published in 1581 by a Scotsman, Cunerus, who 
was Bishop of Louvain, the “ divine right,” and the principle 
of non-resistance, are set out in very explicit terms. He 
cites Samuel’s description of “ the manner of the irlng ” 
(1 Sam. viii. 11, &c.) as being a statement of his rights — 
although he admits that it had been variously interpreted — 
for though the king, in doing such things as Samuel described, 
might be committing grave sins, the people must not resist. 
The king is the lord of the land, and the kingdom has been 
given him by God, and even his wicked actions must be 
endured by his subjects.^ 

A. more important work was published the same year by 
Adam Blackwood, entitled ‘ Pro Eegibus Apologia,’ which 


1 CuneruB, ' De Chrieitiani Principis 
Officio ’ (Ed. Mods, 1581). p. 63 : 
“De quo quidem jure vario hoo loco 
loquuntur interpretes. Caotorum tamen 
nemo negat, quin bac ratione jus regia 
dici posset, quoniam si Rex faaec 
faciat, licet aliquando graviter peccet, 
populuB tamen jure pati debeat, ot 
non reeisterej qnoniam rex dominus 


terrae est, et regnum Regi datum a 
Deo est, ut supra diximus. Non 
quod Rex possit, recta oonacientia, 
bonis omnibus subditorum, et subditis 
ipsis pro libidine frui : sed quoniam 
omnia regiae potestati subdita sunt, 
ut etiamsi praeter ’-.-odum exigat, 
tolorari tamen debeat.” 
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is a formal reply to George Buchanan’s ‘ De Jure Begni apud 
Scotos.’ Blackwood was a Scotsman, but had been educated 
in France, and was a counsellor or judge at Foictiers.^ 

Blackwood was an uncompromising defender of the theory 
of the unlimited authority of the king. He admitted indeed 
that neither the ancient empire of Rome nor the contem- 
porary empire had this character,^ but he maintained that 
the position of the Kings of Scotland was wholly different : 
the lives and fortunes of their subjects were in their power 
and they recognised no superior. This was also, he says, the 
character of the monarchy in the kingdoms of France, England, 
Spain, Portugal, and others, in that the people could not 
be admitted to any share in the supreme power ; for this was 
the true nature of monarchy, that its authority could neither 
be divided nor shared.® 

This is a thoroughgoing statement, and the treatise is in 
the main an expansion of it. In the first place, Blackwood 
maintains that the monarchy in Scotland was founded upon 
force, the kingdom was created by Kenneth, and the people 
had therefore no legal rights ; the king, he seems to mean, 
granted to certain great men the “ dominium ” of certain 
provinces, but retained in his own hands the potestas et 
imperium.” * The royal authority, he again contends, was 
founded in many kingdoms not on election but on the force 


» Cf. D. N. B. 

* Adam Blackwood, ‘ Fro Regibus 
Apologia,’ IV., pp. 61 and 54 . 

* Id. id., rV. (p. 66) : “ Scolorum 
Rogum longe diversum jua ost, quibus 
capita iortunaeque civium sunt ob- 
noxiew, cum ii nulla conditione populo 
teneootur, nec superiorem ullam prae- 
tor soliua numinis potestatem agnos- 
cont. Eodcmque jure suis regibus 
adstricti aunt Qalli, Angli, Uispani, 
Luaitani, aUiquo permulti quorum ros 
rationeaque omnea its regibua addictao 
sunt, ut ne volentibua quidom populua 
in ullam aupremae potestatis et im- 
parii aociet^iSB admitti queat. Ea 
aiquidem eat monarchiae natura, ut 
aine hoo imperio oonaiatere non posait. 


quod noc dividatur nec communica- 
tione cum abo profanetur.” 

* Id. id., VI. (p. 06) : “ Quod ai 
praeeentem Scotici regni conditionam 
epectemua, nec ab ouo quod dicitur, 
eiua initia repetamus, Picticae ditionis 
accesaione Kennethua rex non protuliaae 
fines imperii, sed regnum inchoaase 
videbitur, ac virtute bellica peperisse, 
quod ante nullum erat. . . . Ut 
autom intelligas niliil in huic Scotico 
populo fuisso juris, sod fisco ceciase 
omnia, Bex arbitratu ea auo proceri- 
bua quibusdam erogavit, ut penes 
BOB, eorumque posteria, provinciarum 
dominium esaet, penes se potestas et 
imperium." 
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of arms, or on some other system of law, and by this he means 
the law of hereditary succession, which the people cannot 
abrogate.^ 

Blackwood goes on to maintain that the authority of kings 
was analogous to that of the father over his family, or of the 
master over his slaves : they impose upon them whatever 
laws they please, they do not receive these from them, and they 
rule them according to their own judgment.* He appeals 
to the history of Scotland and cites a passage from Hector 
Boece to show that the supreme power and authority of law 
had lain with the king.* He admits indeed that in Borne 
the authority which had at first belonged to the kings was 
transferred to the law, but maintains that this was not the 
case elsewhere ; for, he says, nowhere was such a bridle 
(fraenum) imposed upon kings, and their authority subjected 
to that of the multitude, nowhere was a law imposed upon 
kings which should restrain their supreme authority. The 
prince is a living law in the world, and his power and jurisdic- 
tion cannot he controlled by any other law than his own will.* 
A little further on he asks what can be more absurd than to say 
that the king declares the law, while the people makes it.® 


^ Id. id. (p. 71): “Non jam 

■aimadTertia, Buchanane, quam soli- 
dum git boo disputationis tnae prinoi- 
pium, quam firmo nitaro fundamento, 
cum tot regna non elections sed vel 
armig, vel alio jure quaesita reperia- 
muB t Quamquam autem ea vi et 
armiB initio posita fuero, legibus tamen 
retenta et jure poateris tradita nemo 
non ^teUigit, jure, inquam, non popu- 
larium suftragiorum . . . aed agna- 
tionis atque eanguinis ; quam pop ulus 
nec abrogare, nec ex ea derogare quid- 
quam poteet. Eat enim regia dignitas, 
legis et naturae donum, quod extra 
pqpuli oonunercium perpetua regni 
consuetudo stabilivit.” 

• Id. id., vn. (p. 80) : “ Box 

faominum coetui praeest, non secuB ac 
pater familiae, dominus servis, navi 
gubemator, quibuB imponunt quaa 
volunt legea, i.on aooipiunt ; quibus 


imperant non ipsorum judicio sed auo : 
quos regere, quos tueri, non ex ipaonun 
nutu ao voluntate, aed a natura 
preacripta lege tenontur.” 

» Id. id.. Vin. (p. 84) : “ Nam ai 
rerum nostrarum annales evolvamus, 
Bununam juris ac legum potoatatem 
penes reges fuisse reperiemuB.” 

* Id. id., IX. (p. 96) : “ Nuaquam 
enim gentium hoc fraenum regibua 
inijeotum inveneris, ut miiltitudinis 
imperio Bubmiaerint fasces, et legem 
acceperint supremae ditionia atque 
potestatia suae moderatrioem. Prin- 
ceps enim animata lex eat in terris, 
cujua poteatas atque jurisdictio non alia 
lege quam ipsius voluntate in angua- 
tum cogi potest.” 

•Id. id., XIII. (p. 119): “At 
quid abaurdiua dici pot(K>- quam juris 
dicendi regem, legum ferendarum 
auotorem ease populum.” 
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Blackwood’s statements are cuiionsly inconsistent with the 
political conceptions of De Seyssel. His notion of an abso- 
lutely unrestrained monarchy goes indeed much further than 
even Bodin ; for in another place he maintains dogmatically 
that not only the persons but the property of all the people 
are in the power of the king. It is only the use of this which 
belongs to private persons.*^ 

It is no wonder that Blackwood, in another place, should 
seem to be indignant that Aristotle should have described 
the Persians and other Asiatic monarchies as being really 
barbarous.® 


The treatise of Blackwood is somewhat crude, and shows 
little acquaintance with contemporary conditions and theories, 
but it may be one source of the opinions of a work which was 
important by reason of its authorship, that is, ^ The True 
Law of Free Monarchies,’ written by Jame s VI. of Scotland 
and published first in 1598 before heoecame King of England, 
and republished in London in 1603.* 

In this work James unites the secular theory of the absolute 
king and the theological theory of his absolute authority as 
being by divine right. He oi)en8 the work with a general 
statement of the proper functions of a monarchy. The office 
of a king is to maintain justice and judgment, to establish I 
good laws for the people, and to procure peace for them.' 
In his coronation oath he swears, first, to maintain the religion 
“ presently professed ” in the country ; secondly, to maintain! 
all the good laws made by his predecessors ; and thirdly, to. 
maintain the whole country and every estate therein in alii 
their ancient privileges and liberties.* 

This has a very constitutional sound, and seems to restrain 
the authority of the king. James was describing, so far, the 


* Id. id., VI. (p. 68) : “ Neque 

enim ita rerura ignarus es, ut nescias 
non modo personas omnium regibus 
obnozias ao veluti manoipio nexuque 
teneri, venin^iatiam res omnes popu* 
laiium, at«Jue fortunas ita regum esse 
propriaa, ut usu dmntaxat, ac fruotu. 


singulorum esse videntur.” 

* Id. id., VI. (p. 68). 

* Our citations are from the edition 
of 1603. 

* James I., ‘ The True Law of Free 
Monarchies,* B. 3. 
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office or duty of the kin^, bnt when he turns to the dnty of 
the subjects we find quite another mode of thought. He 
cites the speech of Samuel (1 Sam. viii.) on the nature of 
kingship, and explains what this implied. ‘‘ First, he (Samuel) 
declares unto them, what points of justice and equitie their 
kin g will break in his behaviour unto them. And next, he 
putteth them out of hope that wearie as they will, they shall 
not have leave to shake off that yoke, which God, through 
their importunities, hath laid upon them.” ^ 

Again, James cites the example of David’s conduct to 
Saul, as Gregory the Great had done, and concludes : ‘‘ Shortly, 
then, to take up in two or throe sentences, grounded upon all 
these arguments out of the lawe of God, the dutie and allea- 
geance of the people to their lawfnll king, that obedience, I 
say, ought to be to him, as to God’s lieutenant in earth, obey- 
ing his commands in all things, except directly against God, 
as the commands of God’s minister, acknowledging him a 
Judge, set by God over them, having power to judge them, 
but to be judged onely by God, whom to onely he must give 
count of his judgement . . . following and obeying his lawful 
commands, eschewing and dying his furie in his unlawfull, 
without resistance, but by sobs and teares, to God.” * 

This is indeed the theory of the divine right of the king 
and of passive obedience in a most extreme form. James 
does not cite directly any authority for this doctrine except 
the Scriptures, but we may conjecture that he derived it 
from writers like Tyndale. 

He goes on to show that this absolute power of the king 
was also founded upon the “ Fundamental and Civile Lawe, 
especially of this country.” He admits that in the first ages 
it may be true that various commonwealths chose a ruler 
for themselves, but this, he says, has nothing to do with 
Scotland, for Scotland was conquered by King Fergus, who 
came from Ireland, and he and his successors imposed their 
laws upon the country, “ and, so it follows, of necessity, that 
the kings were the Authors and Makers of the lawes, and 
not the lawes of the kings.” He does not ignore iUlKpxistence 
» Id. id., B. * Id, id., c. 
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of the Parliament, but in it “ the lawes are but craved by his 
subjects and onely made by him at their rogation and with 
their advice. For albeit the king make daily statutes and 
ordinances, injoyning such paines thereto, as he thinks meet, 
without any advice of Parliament or Estates, yet it lyes in 
the power of no Parliament to make any kinde of lawes or 
statute, without his sceptre be put to it, for giving it the 
force of a Law.” ^ 

So much for Scotland, but James also maintains that the 
same grotmd of the king’s right over all the lande, and subjects 
thereof, remaincth alike in all other free monarchies, as well 
as in this ” ; and, with special reference to England, he con- 
tends that William the Conqueror made himself King of 
England by force, and made his own lawsJ 

The king then is the source of all law, and he is over all 
law ; he is “ maister over every person that inhabiteth the 
same, having power over the life and death of every one of 
them. For although a just prince will not take the life of 
any one of his subjects without a cleare law : yet the same 
lawes, whereby he taketh this, are made by himself, or his pre- 
decessors. And so the power flowes alwayes from himselfe. ” * 
The king should, indeed, govern according to his law, “ For 
albeit it be true that I have at length prooved, that the king 
is above law, as both the author and giver of strength thereto ; 
yet a good king will not onely delight to rule his subjectes by 
the law, but even will conforme himself, in his own actions 
thereunto, always keeping that ground, that the health of 
the commonwealth be his chief e law.” * 

The king may mitigate or suspend a general law, but “ a 
good king although he be above the Law, will subject, and 
frame his actions thereto, for example’s sake to his subjectes,” 
but he does this “ of his own free will, but not as subject 
thereto.” ® 

Having thus set out his conception of the absolute authority 
of the king as founded upon divine law, and the principle 
that the king is the source of law and above law, he con- 
siders SGiiiA arguments against this. James had evidently 

* Id. id., C. • Id. id., D. 1. » Id. id., D. 2. 
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heard of the theory of a contract between king and people, 
and he is at pains to show that this conception had no value, 
‘‘For, say they, there is a mutual! paction, and contract 
bound up, and swome betwixt the king and the people, 
whereupon it followeth, that if the one part of the Contract 
or the Indent bee broken upon the king’s side, the people 
are no longer bound to keep their part of it, but are thereby 
freed of their oath. For (say they) a contract betwixt two 
parties of all lawe frees the one partie if the other breake 
unto him. 

As to this contract alledged, made at the coronation of 
a King, although I deny any such contract to be made then, 
especially containing such a clause irritant, as they alledge : 
yet I confesse that a King at his coronation, or at the entry 
to his kingdome, willingly promiseth to his people, to discharge 
honourably and truly the office given him by God over them. 
But presuming that thereafter he breake his promise unto 
them, never so inexcusable, the question is, who should be 
judge of this breake, giving imto them this contract were made 
to them never so sicker, according to their alleageance.” ^ 

We return to France and may observe the contentions of 
Pierre de Belloy in a short treatise entitled ‘ Apologie Catho- 
lique,’ published in 1685 and directed against the Catholic 
League and its refusal to admit that Henry of IN^avarre could 
be recognised as the legitimate heir to the French crown. He 
admitted that there were laws of the emperor (i.e., of the 
Homan law) which declared a heretic to be incapable of 
inheritance, but these, he maintained, applied only to private 
persons and not to kingdoms or empires, for these could not 
be tahen from their true lords for heresy or for any other 
cause, for they are held immediately from God Himself, and 
not from men ; subjects are bound to obey and serve their 
princes, and cannot question their justice.^ 

* Id. id., II. main do coux qui on sont les vrais 

* Pierre de Belloy. ‘ Apologie Catho- Seigneurs, soit pour heresie, ou autre 

liquB,' ed. 1686 (foL 30) : “ Or, autre raison queloonque, pouzM qu’iis sout 
ehose est des Empires et Boyaumes, tenus imm§diatemeat d^r de 

qui ne peuvent estre arraoher de la Dieu Etemel, non des hommes. . . . !De 
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And again, the people have no right to control the actions 
of the king, bat may only lift their eyes to heaven and 
remember that it is by the divine will that the sceptre has 
passed into the hands of him who bears the crown, whether 
he is good or bad. This is specially the case where the king 
comes to the throne, as in France, by legitimate succession, 
and where, by the law of the monarchy, the people have not 
only placed all their power in the hands of the king , but have 
tied themselves to the succession of the Blood EoyaL* 

A more important work, which also sets out the theory of 
the absolute monarchy, was published in 1596 ; this was the 
‘ De Bepublica ’ of Peter Gregory of Toulouse. 

He cites the Aristotelian classification of the three good 
forms of government — ^good because they are directed to the 
wellbeing of the whole community.® He refuses to admit 
that there are strictly any mixed governments : the supreme 
power must lie cither with the king, or the “ Optimates,” or 
the people.® He indeed admits the three forms, but pays 
no further attention to the aristocracy and the popular 
government, and assumes that the people had transferred all 
their authority to the prince.* 

It is, however, with the nature of the French monarchy 
that he is really concerned. The king holds supreme authority, 
he docs indeed protect the people from oppression by the 
nobles, he admits plebeians to the magistracy and the public 


BoTte que lea aujets n’ont que voir stit 
lea Rois, et ne sont nez que pour lea 
et aervir, quels que leurs Princes 
aoient, sans s’informer plus avaut de la 
justice d’iceux.” 

^ Id. id. (fol. 31) : “ U dy done que 
ce n’eat pas au people de controoler, 
qu’aveo humility, et obeyasanoe, lea 
actions et qualit48 de aon Roi, maia il 
doit aeulement lever lea yeux au ciel, 
et oonaiderer an soy.mesme que par la 
volontd Divine le sceptre est tomM da 
main et pouvoir de celuy qui porte 
la 0 ouronn^.q 9 it-il bon ou mauvaia ; 
aiogulieietnnt quand il y eat appeU6 
par Iqgitime auooeaaian telle qu’eat en 


noatre France, en laquelle par Loy 
Monarchique le peuple n'a paa aeule* 
ment remise toute sa puissance en la 
main et pouvoir du Roy, ains qui 
plus est, a'oBt li4 les maina et n’y peut 
pourveoir tant que reatera quelque 
masae de sang royal, aelon la Loy du 
Royaume, par laquelle le Roi ne meurt 
jamais, pour qu’incontinent le mort 
aaiait le vif plus proohe maale du 
defunct par agnation.” 

• Peter Gregory of Toulouse, ‘ Da 
Republica,’ I. 19 ; V. 1, 2. 

* Id. id., V. 1-3. 

« Id. id., III. 4, 6. 
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offices, he governs the country through various ooundls or 
courts, he gives the cities municipal laws and officers ; but 
all this is under the royal authority and can be changed by 
him at his discretion. All, however, is to be done justly and 
for the welfare of the people, or the monarchy would degenerate 
into tyranny.^ 

He maintains indeed that the famous passage in 1 Samuel 
viii- describes the abuse of the royal authority, not its legiti- 
mate use, unless indeed such actions should be required for 
the public good ® ; but the absolute power of the prince has 
been given him by Grod, he is God’s vicar, and we must 
recognise in him the majesty and image of god.® 

Gregory repudiated emphatically the opinion, which he 
attributes to Aristotle, that the man who rules over an un- 
willing people is a tyrant, for, as he maintains, if this were 
true, there neither has been, nor could be, a State which 
deserves the name of a monarchy ; for a State which depends 
upon the will of the people cannot be called a monarchy, but 
a democracy ; the supreme power in such a State resides in 
the people and not in the prince. The king who violates the 


> Id. id., V. 18 : “ In Galliae Monar- 
chia Status nunc talis est qui omnes 
rerum publicarum salubres leges con- 
tineat. Nam penes unum regem 
omnium rerum suinma, verum non ut 
tyrannue moderatur rempubliram aut 
regnum, sed habet concilia virorum 
eleotorum, et ita optimal um habot 
diversos senatus, qui quotidiana negotia 
justitiaeque merita, populo distri- 
buant, citra appellHtioncm nomine 
tameq principis, suo tamen pri-vilegio 
et sibi conoessa potestate. Habet et 
demooraticas bonas illas leges prin- 
oeps in regno, ut libertas populi 
conservetur, a nullo optimatum op- 
primetur, legibus regatur diligenter, 
ad aequum et bonum redaetis : non 
excludit princeps plebeios a magis- 
tratibua, ab administratione reipub- 
licae, sed eos idoneos admittit ; con- 
oedit oivitatibuB auis decurionea, con- 
fides, legesquB mimicipales ; quae 


omnia habent rerum publicarum mix- 
tionem ; at sub monarchia tamen, quia 
in potestate principle est, sen regis, 
haec omnia mutare, si sibi videatur. 
Attsmen presumitur, non nisi juste, 
et ad salutem populi et ejus utUitatem, 
mutare aut tollore ; alioquin et ipsius 
inonarcbia degeneraret in tyrannidem.” 

Cf. id. id.. IX. 12. 

“ Id. id., IX. 1, 6, and B ; UI. 

2 , 10 . 

* Id. id,, VI. 2, 0 ; “ Neque in 

principibus tam inspicere vel con- 
siderare debemus quid ipsi per so et 
tanquam homines sunt, sed quantum 
illis concessum et permissum a Deo sit. 
Neque in principibus tam personam 
singularem reveremur, quantum majes- 
tatem Dei et imaginem potestatemque 
consideremus et reveremus ex parte 
illiuB cujus delegati et vioarias 

in terra partes gerunt." 

Of. id. id., IIL 1, 10 : “ Postquam 
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laws of nature and the la^ of Gkid is indeed a tyrant, but 
not the king who disregards the “ political ” and civil laws.^ 
He develops the last principle in the next part of his treatise, 
and while he admits that the prince must obey the supreme 
law of Gk)d and of nature, he maintains that he is not bound 
by his own laws or those of his predecessors, except for some 
fundamental laws, such as that of the hereditary succession, 
which the king cannot violate.® The prince has power to 
make, to interpret, and to abrogate all general laws, and the 
right to issue “ privilegia,” and thus to “ derogate ” from the 
law ; he even has the right to use a “ non-obstante ” clause 
in such “ privilegia.” * 

On the other hand, like Bodin and many of the Civilians, 
he admits that if tli<‘ law of the prince had passed into a 
contract, he could not annul it, for the obligation of a contract 
belongs to the natural law, to which, as a political and rational 
being, the prince is subject. As in the Civilians, this conception 
is brought into relation with the feudal law.* 

It is also true that Gregory urges upon the prince that it 
is well to take counsel ; and he gives a short account of the 
Councils in Greece and in the Carolingian times, and he 
finds the traces of these in the meetings of the three Estates, 
which are called together by the king that he may learn from 


enim commiasa est potoBta-s a Doo 
prinoipi in aubditis absoluta." 

Id. id., XXVI. 7, 8: “ Omnis 

jurisdiotio in statu monarchiao, 
gladioqne potestas, a solo Dpo, ut 
princeps ejns vicario monarcha pendot.” 

» Id. id., VI. 18, 15 : “ Tamen 

admonendi sumus, non bene mea 
sententia Aristotelem et eius asserlas 
sensisse omnes qui invito populo 
praesunt, esse tyrannes reprobos : nani 
si hoc verum esset, nullum osset, aut 
f uisset regnum quod monexchiae nomen 
habuerit : quod enim pendet ex 
arbitrio populi, illud non regntun aut 
monarohia, aed democratia dici debet, 
in qua aun^gia potestas non penes 
prinoipenr^t, aed penes populum ; 
neque negandum quidem, leges naturae 


ot divines non servantem et contra 
eaa agentem, tyrannum facto esse : 
at non its, si contra leges poUticas 
Rgst et civiles.” 

= Id. id.. VII. 6. 8, 17, 20. 

® Id. id., IX. 39. 

• Id. id., VII. 20, 26 : “ Quando 
rtiam lex et constitutio principia transit 
in contractum revocare non potest in 
praeiudicium eorum quibus ius in 
eadem quaesitum est. ... 20. Quia 
obligatio est de iure naturalis, oui 
etiam princeps subicitur . . . et lioet 
princeps sit solutus legibus, non tamen 
dictamine rationis naturalis et lege 
naturae, quia et princeps est animal 
politicum et rationis particeps. . . . 36. 
ContrcKtus sorvari debent proouldubio 
inter vasallos et prinoipes." ^ 
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them the grievances of the people, and sometunes that he 
might inform them of the necessity of going to war, or of other 
public affairs, for which the assistance of the subjects was 
required. He mentions three causes for which especially 
they mig ht be called : first, the appointment of a regent, in 
the case of a minority, or when the king was insane, or a 
prisoner, and he mentions as examples the captivity of King 
John, the insanity of Charles VI., and the minority of 
Charles VIII. Second, to deal with conspiracies, the reform 
of the Commonwealth, or the oppression of the people by 
the nobles. Third, when it was necessary to impose new 
“ tributes ” and aids upon the people, to lay before them the 
urgent affairs of the kingdom and the king, which justly 
required the help of the subjects.* 

Gregory was, however, careful to add that the people must 
not imagine that this was done by the kings because the King 
of France was dependent on these assemblies, for he could 
impose and exact taxes without their consent. It must bo 
understood that the King of France was not dependent on 
the assemblies, as in Poland and elsewhere, but the assemblies 
were dependent upon the king, who summoned them at his 
pleasure, for the kingdom was an hereditary monarchy, 
otherwise the kingdom would not be a monarchy but a 
democracy.* 

Finally, he also discusses the question of the deposition 
of the prince. He admits that the depositions of the Emperor 
Henry IV. by Pope Gregory VII., and of Frederick II. by 
Innocent IV., were justifiable ; and that even the deposition 
of the Emperor Wenceslas by the electors may have been 
lawful, as the empire was elective ; but he denies that 
hereditary monarchs could bo deposed.® The monarch is 
dependent on God only ; it is to God only that he will give 
account for the souls of his subjects. All his jurisdiction and 

* Id. id., XXrV. 1-3, 4 and 6. princeps tributa imponere et eDUgere: 

* Id. id., XXIV. 63: “Quaa sed ut pateme subditoB monoat, oauaam 
proferuntur a rege non ut ideo popnlue neceBsariam ease ex qua oogwtur 
arbitretuT ex eius nutu monarchiam propter utilitatem puyiqym, ab illiB 
regiamque potestatem pendere. Nam mibsidia petere.” 

ft sine oon 8 eiiBu^p( 9 uli potest iure suo * Id. id., XXVI. 4, 11. 
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the power of the sword in the monarchy is from Gk)d only ; 
his subjects have no authority to deal with him judicially.^ 
In an earlier passage he had indeed asserted that while the 
authority of the prince was absolute, his function was to 
maintain justice and to be the defender and father of his 
subjects, and that, if he did not fulfil the function, he was 
a tyrant ^ ; but a little further on he condemns in the strongest 
lai^guage those who dared to conspire against an unjust 
prince.® 


The most important defender in this period, after Bod in, 
of the absolute authority of the king was William Barclay, 
a Scotsman indeed by birth and early education at Aberdeen 
University, but he studied law at Bourges and became a 
Professor of Civil Law, first at Pont-h-Mousson and later at 
Angers.* His most important work, ‘ De Eegno et Eegali 
Potestato,’ was published in 1600, and while it is in large 
measure a reply to George Buchanan, it surveys the whole 
question of the source and nature of the royal authority. 

If we make the att<5mpt to set out Barclay’s opinions in 
some reasoned order, wo may begin by observing that he dis- 
cusses the conception sot out by Buchanan (and Hooker, as we 
may remember) that man had first created kings to remedy the 
disorders incident to life without a controlling authority, and 
then made laws for the purpose of restraining the arbitrary 
actions of the king.® He maintains that laws are made not 
to bind the king, but to take the place of his personal authority 
when he was absent.® He thinks indeed that princes should 


1 Id. id., XXVI. 6, 24 ; “ Monaroha 
solum a Deo pendit, et illi soli ipse pro 
animabiiB subditorum redditurus est 
rationem." 

Id. id., XXVI. 7, 9 : “ Omnie iurie- 
dictio in statu monarchiae, gladiique 
potestas a solo Deo, et princeps eius 
vioario monaroha pendet : ideo subditi 
qui oarent potestate, iuridioe in 
eum animadvertere non possunt.” 

* Id. id.^X«A2. 

* Id. irff X. 2. 8 : " Non dioo 

porro bene agere subditoa, qui ob 


iniuatitiam principis, manus audacee, 
temerariae inferant, et faotionos Archi- 
tectentur, aut coniurationea hao ocoaa- 
aione vel alia etian graviori in legitimum 
auum principom nioliantur : nam 
hoc deteater, abominor, et maiestatis 
poena atrociore dignum ezistimo.’’ 

* Cf. Allen, ‘ Political Thought in 
the Sixteenth Century,’ p. 386 S. 
(Cf. D. N. B.) 

* J. Barclay, ‘ De Regno,’ I. (p. 24). 

* Id. id., n. (p. 83). 
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take advice, and sx>eaks of the evil effects of neglecting this,^ 
bnt he is also clear that, finally, it is the king who decides 
what is to be law.‘ He repudiates indignantly Buchanan's 
assertion that the Scottish constitution required that laws 
should be made with the consent of the “ Proceres ” and the 
approval of the people,^ and asserts dogmatically that, both 
in Scotland and in Prance, the kin g made laws without the 
consent of such a body as the “ Senate.” * This is important, 
but more important is his emphatic statement that no one 
is a king who is bound by the laws.® 

Barclay’s Tna-in principles will become clearer if we examine 
his conception of the source and character of the royal 
authority. 

He maintains that the royal authority is Divine. He is 
careful indeed to explain that this does not necessarily mean 
that the man whom God destined for the government was 
king before the consent of the people was given. Saul, he 
says, was chosen by God, but was made king “populi suf- 
fragio,” and it was the same with David.® What Barclay 
means is that when the king has been, by the Divine per- 
mission, lawfully constituted by men, God gives him an 
authority which is superior to that of the whole people, for, 
when it is said that God has established the king, it is 
meant that God has confirmed his authority in such a sense 
that it cannot bo violated or controlled by the people.’ 

This, he maintains, is true also of the king who succeeds 
by hereditary right, unless the lawful heir is by nature in- 
capable, or there is some grave doubt about the right order 


1 W. id., I. (p. 41). 

« Id. id., I. (pp. 44-47). 

» Id. id., I. (p. 43). 

• Id. id., U. (p. 98). 

» Id. id., II. 61. 

• Id. id., II. 2{p. III). 

» Id. id., m. 2 (p. 112): “Quod 
igitur positum est, regnum a Deo o.sse 
... id eo pertinet, ut intelligamus 
Deum Bepbus, sou inatinctu, eeu 
permisBo divino ab hominibus legitime 
asosBtitiitiB, eaiy authoritatia piaeio- 


gativum impertiii, quae omnis populi 
poteatatem superet. . , . (p. 113). 
Dicitur otiam conatituere Begem Deua, 
quod potentiam dominationia, inetituto 
Hegi delatam ita confirmat, ut infringi 
a populo aut infirmari ampliua nulla 
ratione possit, Neque enim ut Begea 
creare, ita et creatoa abdioare, aut in 
ordinem cogere, populorum arbitrio 
commiBBum eat, idqd^iq^m pluribua 
demonatrabitur.” 
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of the succession ; and he refers to the succession in Scotland 
in the time of Bobert Bruce and the dispute about the succes- 
sion in France between Philip of Valois and Edward m., 
which was determined by the ^'Ordinum et Optimatum 
conventuB.” ' 

The authority of the king is thus derived from God, and 
Barclay illustrates this by a reference to Samuel’s description 
of the Jura Begis ” (1 Samuel viii.)- Such royal conduct as 
Samuel describes, Barclay says, would be unjust, but cannot 
be judged by mon.^ Kmgs and princes who acknowledge no 
superior are reserved to the judgment of God ; others must 
answer to the king for their actions, but the king only to 
God. Those, therefore, who claim authority to judge the king, 
who is the vicar of God, are guilty of a great offence against 
God.> 

It is interesting to observe that Barclay finds himself com- 
pelled to repudiate or explain away St Thomas Aquinas. 
Boucher had cited St Thomas (‘ De Begimine Principum,’ I. 6) 
as saying that if the people had the right to appoint the king, 
it was also within their right to depose him if he became a 
tyrant.* Barclay endeavours to meet this by suggesting a 
doubt whether the ‘ De Begimine Principum ’ was a genuine 
work of St Thomas, and then argues that, even if it were 
genuine, the principle only applied when the king was elective.® 

Barclay thus maintains that the authority of the king is 
in such a sense Divine that revolt against him is revolt against 
God. 

We turn from his theological arguments for the contention 


» Id. id., m. 2 (p. 120). 

‘ Id. id.. III. 6 (p. 141). 

• Id. id.. III. 6 (p. 142) : “ Nempe 
lit inteUigamuB, Begibus tantum et 
Monarchis sive Principibus, qui slionam 
dominatianezD non agnosennt, id esse 
tributum, ut Dei solius iudicio 
reservantur : oaeteri onines humanum 
aubeant, quia homines super se habent. 
Itaque Mwicijaatuuin, Magnatum et 
Priucipuslir populi inferiorum, Bex 
seu Flinoeps sununus ; Begis vero. 


Dominus ipse opera interrogabiV Hic 
soli Deo, illi Deo et homini poonau 
moritas, debitasque persolvere tenentur. 
Et vero populus magnam Dei iniuiiam 
faoit, qui do Boge vicario ipsius, et 
Bummo secundum euni inter homines 
oonstituto, iudioandi sibi potestatem 
arroget.” 

* Cf. this vol., p. 401 ; and vol. v. 
pp. 95-07. 

* Barclay, ‘ De Bogno,’ VI. SO 
(p. 489). 
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thnii the prince had an absolute authority to the legal. He 
tnftiintainH that this was the judgment of such eminent Jurists 
as the Speculator {i.e., Durandus the elder), Bartolus, Baldus, 
Paulus de Castro, Ludovicus Bomanus, Alexander, Jason, 
Albericus, and others. He sums up their opinion as being 
that the Pope and the prince, when acting ‘‘ ex certa scientia,” 
can do anything “ supra ius, contra ius, et extra ius,” for the 
prince has “ plenitude potestatis,” and when he wills anything 
“ex certa scientia,” no one can question his authority. It 
is sacrilegious to dispute about the authority of the prince. 
The prince can establish laws by his solo authority, though 
it is “ humanum ” that he should consult the “ Proceres ” ; the 
prince can annul all “ positive ” laws, for he is not subject 
to them, but they to him, for God has subjected all laws to 
him. The commands of the prince have the force of laws, 
the prince is in truth “ legibus solutus.” ^ 

It should be observed that with regard to this last point 
Barclay recognised that there was an interpretation very 
different from his own ; that was the interpretation of Cnjas, 
who, as we have seen, had maintained that the words “ legibus 
solutus ” only applied to certain laws. Barclay mentions the 
opinion, but only to repudiate it. * 


» Id. id., in. 14 (p. 193) : “Ac no 
festinantem demoremur, dum sing^los 
et ordino recenseamus, quae sit Juris 
Doctorum har in parte sententia, ox 
Speculatore, Barlolo, Baldo, Paulo 
Castiensi, Ludovico Romano, Alex- 
andro, Felino, Alborioo, aliisque magni 
nominis interpretibus facile discet. 

Papam scilicet et Principem ex certa 
soientja, supra ius, contra ius et extra 
ius onmia posse. Atque in Principem 
quidem esse plenitudinem potestatis, 
et postquam aUqua vult ex certa 
Boientia, neminem posse ei dicere, cur 
ita facia ; et solum Principem oonstituere 
legem universalem, poptilum vero legem 
partioularem. Et quod cum Princeps 
sit oausa eausarum, non est de eius 
poteatate inquirendum, cum primae 
causae nulla sit causa : quoniam iUud 
^od primum est, aliud ante se habere 


non potest. Et esse crimen sacrilegii 
instar disputare de potestate Principis. 
Et Principem solum posse condere 
statuta, licet humanum sit, quod 
consilio Prooerum utatur, denique Prin- 
cipem posse tollere leges positivas, quia 
illis non subicitur, sod illae s'bi. Et 
Deum Principi leges subiecisse, et 
nullam legum eius celsitudini imponi 
posse. Et licet de iure aliquid non 
valoat, si tamen Princeps de facto 
mandat servari, proinde est, ao si de 
iure valeat quo ad subditos. Et solum 
Principem soli Deo habere de peocato 
reddere rationem, et soli ooelo debere 
innooentiae rationem. Et temeraiium 
esse velle maiestatem regiam 
termims limitare. Et Principem re 
vera esse solutiun legitaas.” 

* Id. id.. Ill, 16. Of. t^' volume, 
pp. 316-318. 
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The nature of Barday’B conception of the absolute and 
Divine authority of the prince seems then to be clearly as well 
as emphatically expressed ; but we must observe that he 
makes two exceptions to his principle of non-resistance and 
implicit obedience. If the prince behaves with intolerable 
cruelty and tyranny, not to private individuals but to the 
whole commonwealth of which he is the head, or to some 
important part of it, the people has the right to resist, 
while it must not withdraw its proper reverence, or take 
vengeance for the wrongs done.^ This is an important 
concession ; but in another place Barclay goes still further. 
He repudiates indeed Boucher’s contention that any private 
person may punish tlie tyrant when the public authority 
had deprived him of his kingdom ; but he admits that 
the community may slay the prince who endeavours to 
destroy it, not indeed because the community is superior to 
the prince, but because, if ho endeavours to overthrow the 
conunonwealth and kingdom, he has deprived himself of all 
lordship, and has in law and in fact ceased to be king.^ In 
another place he gives as examples of the conditions under 
which a country may take arms against the king, the conduct 
of Nero, and of John Baliol, who promised to acknowledge the 
overlordship of Edward I. in Scotland.® 

It is also very important to observe that while Barclay 
sets out the principles of the absolute authority of the prince 


* Id. id.. 111. 8 (p. 169) : " Qua 
propter si Keic, non in singulatos 
tontum personas aliquod privatum 
odium exoerceat, sed corpus etiam 
Beipublicoe ouius ipso caput est, id 
eat, totum popuium vel insignem 
atiquam eius partem, immani et 
intoleranda saevitia spu tyrannioa di- 
rezit : popiilo quidom hoe casu 

resistendi iniuriae illatae, non reoedendi 
a debita reverentia propter aoceptam 
iniuriam, praesentem deniquo im- 
petum propulsandi, non vim praeteri- 
tam uloisoendi ius habet.” 

' Id. id., VI. ^2 (p. 603); “Quod 
itaque sori^, Bempublicam poase eum 
oooidere, qui in ipsam hostiliter agat, 

VOL. VI. 


id, si do illo Principi intelligatur 
qui hostili animo, id est onimo per* 
dondi Rompublicam agat, verissimum 
quidem est ; sod non ea ratione quam 
tu proponis, quia scilicot Bospublica, 
sivo quod tu vis, Fopulus Pripoipi 
superior, sit, publicaquo penes popuium 
potestas auihoritasque resideat : hano 
enim falaam et mendacom esse, multis 
iam modis, multisque in locis perspicue 
ostendimuB, sad ea solum ratione, 
quod qui perdendae Reipubliose, et 
Regni penitus evertendi animum gerit ; 
is semet Dominatu et Frincipatu omni 
exuit, atquo ipso iure, sive ipso faioto, 
Rex esse desinit.” 

• Id. id., m. 16 (p. 211). j 

2 F 
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in general teims, though with special reference to France 
and Scotland, he was aware that these were not recognised 
in all countries, and he seems to be perplexed about the 
German Empire and Poland.' 

That Barclay’s judgment with regard to the absolute 
authority of the prince continued to be held by him is evident 
from another treatise, published in 1609, a year after his 
death. This was the work entitled ^De Potostate Papae,’ 
which was concerned mainly with the refutation of the con- 
tention of those Boman GathoUc writers who maintained 
that the Pope could, for sufficient reasons, depose kings. 
We are not here concerned with this question, but it is worth 
while to observe that Barclay repeated his judgment that the 
king was subject to Gk)d only, to no human or temporal 
ptmishment, and that, as the Jurists had said, he was “ legibus 
aolutus.” * He admits indeed that the form of government 
in any commonwealth was a matter to be determined by 
human law, and even the decision who -was to be prince ; but 
when this had once been settled, obedience to him, in all 
things not contrary to the commands of God, was required 
by natural and Divine ordinance.^ 


Fmally, there were two wnters m England, by profession 
Civilians and Professors of Eoman Law, whose work we might 
have discussed in Part III. of this volume ; but although 
they were Civihans, their work was primarily related to 
constitutional conditions in England. The first of these, 


> Id. id., IV. 13. 

• Id., ' De Fotestato Papae,’ XII. 

(p. *94) : “ Nam inprimlB quid ei 

magis oontrarium, quam quod tota 
antiquitaa Cbristiona semper censuit, 
Beges Bolo Deo minores esse, solum 
Deum iudicem habere, nullis legibus 
homiiium subiici, nullisque poenis 
temporaliter pleoti vel coerceri posse, 
acproinde quod iuris doctores dizerunt, 
‘ Prinoeps legibus aolutus est,’ ” Cf. 
Id. id., XXXI. (p. 249). 

• Id. id., XXVn. (p. 211): “Nam 
, licet de iuxe hjunano sit. ut hac aut 


ilia Toipublicae forma utomur, vel 
h\mc aut alium Principem habeomus : 
tomen ut eum quern semel acoopimus 
revereamus, oique in omnibus quae Dei 
mondatis non repugnant, submisse 
poreamus, non humonae solum, sed 
naturalis et divinao ordinationis ; idque 
neminem arbitror negaturum, ‘ qui 
potestati resistit, Dei ordination! re- 
sistit.’ Inde fit, ut quod initio arbitrii 
et voluntatis erat, id, post datam de 
Bubiectione fldem, statina in obsequii 
necessitate oonvertatur.” ^ 
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Albericus Gentilis, is justly famous for his work on the Law 
of War, in which ho, at least in some measure, anticipated 
the great work of Grotius. He had been Professor of Civil 
Law in Perugia, but, adopting the Beformed opinions, he fled 
from Italy and finally found a refuge in England, and was 
made Professor of Civil Law in Oxford.^ In 1606 he 
published a short work, ' Begales Disputationeg Tres,’ in 
which he discussed the source and nature of the authority 
of the king, with special reference to England. 

Supreme princes, Albericus says in the first of these ' Dis- 
putationes,’ have no superior, but are above all men ; they 
are absolutely supreme, for they recognise no authority over 
them except God, neither man nor law. The prince is “ legibus 
Bolutus,” and “ quodcunque placet principi ” is law. This is 
not a barbarous rule, but that of the Boman Law, the most 
excellent of all the system of law of men.^ Again, a little 
later, the prince is God on earth, and his authority is greater 
than that which formerly belonged to the father over his son, 
or to the master over his slave ® ; and in another place he 
even seems to suggest that the authority of the law of the 
prince is simply that of his will, without any reference to 
reason.* 

Albericus admits indeed that this was not true of all forms 


* For a careful account of Alboricua, 
cf. Professor T. E. Holland’s odition of 
his work, ‘ De Jure Belli,’ 1878. 

* Albericus Gentilis, * Begalos Dis- 
putationes Tree’ (ed. London, 1606), 

‘ Disputatio Frima ’ (p. 8) : " Supromi 
sunt (principos) quibus nullus est 
superior, sed ipso supra omnos. . . . 
Atque in his haesitare non oportot. 
niio haeaitetur, dum quoeritur, isti 
Bupremi quales sunt. In qua quoestione 
bonam profecto operam, et bene longam 
navavit Bodinus. 

llle est bine absolute supremus, 
qui nihil aupra ae, nisi Deum agnoacit : 
neo ouiquam reddere rationem, nisi 
Deo babet. . . . Bt boo igitur supremi* 
tatia est jiCt nihil supra ae umquam 
oemat prinoipatum, neque hominesa. 


noquo legem. Ergo et absoluta haec 
potestas est , et absque limitibus. * Prin - 
ceps legibus solutus est,’ orit lex, ot 
eadem, quod lex est quodcumque placet 
principi. Et haec lex non barbara, sed 
Itomana est : id est praestantisaima in 
logibuB bominum.” 

* Id. id. id. (p. 11) : “ Frincepb est 
Dous in torris, eius potestas maior est, 
quam quae olim fuit patris in filium, 
domini in servum.” 

* Id. id. id. (p. 24) : “ ‘ Quod prin- 
cipi placuit ’ inquit lex. Sufficit pro 
ratione voluntas inquit Angelus. Et 
verba ilia (inquit Bodinus) reacrip- 
torum, placitorum, ‘ Ita nobis placet,' 
apponuntur ita, ut ostendat prinoipis a 
Be pendere vim, non a ratione.” 
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of monarchy. There were some in which authority rested 
upon certain agreements, and the subjects had reserved to 
themselves their own laws and privileges ; he refers to Alciatus, 
and cites as examples of such conditions the imperial cities of 
Germany, some of the papal states in Italy, the provinces of 
“ Lower Germany ” (meaning, no doubt, the Netherlands), 
which had for so many years been defending their liberties, 
and the long and successful resistance of the Swiss to the 
Austrians.” ' 

Albericus, however, contends that the l^ng li'sb monarchy 
had not this character, but that in England the king had an 
absolute authority subject to no control by the public law. 
He refers to the important distinction made by Baldus between 
the ordinary and the extraordinary powers of the prince, 
and he identifies the latter with that which was meant in 
England by the Prerogative. The first is bound by the laws ; 
the second is so absolute that the prince could take away a 
man’s lawful right without any cause.^ 


* Id. id. id. (p. 14) : “ Gonoralitcr 
veto sd potestatem hone principis, 
qusm abeolutam contendimus, adden- 
dum est, hoc ita a nobis proponi, his 
qui simpliciter et plenarie subditi 
sunt ; non autem qui venissent in 
deditionem certis foederibus, ut quia 
reservassent aibi suas legea et privilegia. 
Nam isti quantum ad plenitudinem 
potestatis, non diountur subditi, quod 
post alios declarat Alciatus. 

Bt de his non subditis tradit 
exemplum in civitatibus Oormaniae 
imperialibus, et in parte maiore ponti- 
fioialb Italicae ditionis. Nos notaro 
exemplum in provinciis Qennuniae 
inferioris libenter solemus, quae iam 
annoB plusimos pugnant pro libertate 
contra illam plenitudinem potestatis. 
Pro qua libertate adversus eondem 
dominationem, et adversus eandem 
domum Austriacam pugnarunt Helvetii 
diu ac feliciter." 

Cf. for Alciatus, p. 299 of this 
volume. 

t * Id. id. idj (p. 10) : “ In aliis 


regibuB est princeps noster quern 
legibus Bolutum audimus. Quod est 
potestatis solutae, vel (ut loquimur) 
absolutae. Atquo absolute potestaa 
est plenitudo potostatis. Bst arbitrii 
plenitudo, null! vel necessitate, vel 
iuris public! regulis subieota. Quod 
ex Baldo acceptum dicant alii. Bst 
potostas extraordinaria et libera. Bst 
ilia quam in Anglia significamus nomine 
(ut ego quidem existimo) regiae Prero- 
gativae. 

Atque sic interpretes iuris oom- 
muniter scribunt, esse in principe 
potentatem duplicom, ordinariam ad- 
strictam legibus, et altereun extra- 
ordinariam, legibus sbsolutam. Atque 
absolutam dedniunt, secundum quam 
potost ille tollere ius alionum, etiam 
magnum, etiam sine causa.” 

Cf. id. id. id. (p. 26). 

Cf. for the conception of an extra- 
ordinary as well as an ordinary author- 
ity in the prince, theufunion of Baldus, 
p. 20 of this volume. 
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It is line that in another place he seems to admit that he 
might concede that the prince conld not, even in his “ pleni- 
tude potestatis,” take away his subjects’ property without just 
cause ; but he seems to mean that this was not of much im- 
portance, for the absolute prince himself determines what is a 
just cause.^ 

He was indeed aware that it had been argued that no 
people could be found so senseless as to confer such an absolute 
authority upon the prince ; but this contention was, ho says, 
false, and he appeals to Aristotle, and also to Bodin, who had 
shown that such absolute kingdoms existed even to-day in 
Asia, Africa, and Europe, and he refers to that learned prince 
(meaning presumably James I.) who had maintained that 
the Hebrew monarchy had been of this kind.® 

Albericus admits, however, like Bodin and the Civilians, 
that an princes were subject to the Divine Law, the Law of 
l^ature, and the Law of IS^ations, and, like Bodin and many 
Civilians, that he was bound by his contracts.® 

In the third of these ‘ Regales Disputationes,’ “ De Vi Civium 
in Begem semper iniusta,” he does not add much of import- 
ance ; ho condemns all violence offered to the prince by his 
subjects ; but he again makes the important reservation that 


* Id. id. id. (p. 27) ; " Etiam illud 
dare possum aliis ot doctori mi Thobio 
Nonio, Principom nec do plomludme 
potostatis poBso privaro subditos dom- 
inio renim suaxum, sine iusia causa, 
quiquid de aliis doctoribus antea 
posui. Sed sio dicimus, de hao tamen 
oausarum institia consore, id esse 
arbitrii Principis absoluti. In quo sit 
difierentia oum Principe altori, cui 
arbitrii non est, iudicare de causie. 
at ex logibuB iudicare liabet." 

• Id. id. id (p. 18) : ‘‘ Profertur 

tertium (argumentum), quod non re- 
periatur usquam populum adeo amens, 
qui tantam umquam detulerit prin- 
oipi potestatem. Imo populus posuerit 
aliquas principilus leges, quern ultra eis 
progredi non liocjet. Quod itidom est 
argumentum falsum, ut contra osten- 
Bum de Aristotele est. Cui adde 


Bodinum peritissimuin, qui hodieque 
dominatuB in Asia, Africa, Europa 
obtondit, sicut domiuorum in servos. 
Doctus Princops contendit, ot talem 
fuisso regtun Ebraeorum, de quo 
audit scilicet ilia, ‘ Haeo est ratio 
ipsa regis, qui regnabit supra vos : 
PilioB vestros accipiet, Ac.,’ in piimo 
Sainuelis." 

* Id. id. id. (p. 17); “ Priniseps, 

inquit Baldus, supra ius, scilicet 
civile, infra ius, scilicet natuiale et 
gentium. Non supra divinum ius, ut 
idem scribit hie, et Bartolus et Angelus. 

Ligatur Princeps et lege contractus, 
ut hie idem et Jason.” 

(p. 30) : “ Tertius casus in aotu, qui 
fit inter principem et privatum, ut in 
contrrotu, ut Princeps solutus ncm est 
bisce legibuB.” 
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this does not apply to the cases when the prince was subject to 
a jud^ or a guardian, as was alleged to be the case in France 
and the Netherlands.^ It is worth noticing that Alberious 
was aware of the arguments which had been drawn from the 
feudal laws in favour of the right to resistance, but he repudi- 
ated this on the ground that the nature of feudal authority 
was wholly different from that of a king : it was of the nature 
of a contract.* 

The authority of the prince is greater than that even of a 
father : and it belongs to the Divine law, the natural law of 
nations, and was not establishod by men alone.* 

Albericus does not add much to the general theory of the 
absolute monarchy and its Divine authority, but he is of some 
interest as asserting that whatever might be the case in other 
countries, the English monarchy possessed in its Prerogative 
an extraordinary authority subject to no laws or limitations 
except those of the Divine and natural law, and of contract. 


The other work of this same time is that of James Cowell, 
Professor of Civil Law in Cambridge, ‘ The Interpreter,’ 
published in 1607. 

He had indeed in an earlier work, ‘ Institutiones Juris 
Anglicani,’ published in 1605, set out constitutional concep- 
tions similar to those of St Germans and Sir Thomas Smith. 
He distinguished in this work two elements in the laws of 


^ Id. id., ni., “ De Vi Civium in 
Begem ” (p. 99) : “ Vim omnem 

oivium iniustum eeinpor in Principem 
esse defendimus (this does not apply 
to a prince like the Uoge of Venice, 
who •should rather be called a magis- 
trate). Sed nequo do illo Principe 
loquimur, qui iudiccm aliquom habet, 
aut custodom. Quomadmodum sub 
oustode faciunt quidam Kcgem Galli- 
arum, et plurimi Belgoe Frincipeiu 
Buum.” 

* Id. id. id. (p. Ill): " Sextum 
(argument in defence of the right of 
resistance) . . . quod sicut potest feu- 
datarius vi obsistere violento domino, 
^mo etiam proditori obsistere potest : 


ita ot subditun possit obsistere simili 
domino suo. Hoc enim argumentum 
tanto eat infirmius, quanto ius feudi 
ligat vasallum minus. Foudum non 
dat domino imporium in vasaollum, 
est enim quidam contractus, quo quis 
altori obligatur, non autom imperium 
concoditur . . . Alia subditorum, alia 
vassalorum iura.” 

• Id. id. id. (p. 101): “Cui respon- 
demus ad enunciatum, quod imo 
Principi amplius doberaus quam 
patri. . . . Est iuris divini potestas 
Principis ; non a soils hominibus 
oonstituta. Est iuijg naturalis gen- 
tium.” • 
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England, the * Gonsnetudines Veteres ’ and the ‘ Statuta ’ ; the 
first are approved communi sponsione,” and by the oath of 
the Tring ; while the second were sanctioned by the common 
counsel of the kingdom. They do not arise from the will of 
the king alone, but are established by the consent of the 
whole kingdom called together for the purpose by the king ; 
but the king’s approval is also necessary.^ The king is indeed 
superior to the laws in this respect, that he can grant “ privi- 
legia ” to individuals, or municipal bodies, or societies 
(collegiis), but only so far as they do not injure any third 
person.® 

Two years later, however, in 1607, Cavell set out in ‘ The 
Interpreter ’ political principles which certainly seem to be 
very different. This work is in form a dictionary of legal 
terms in alphabetical order ; and we may conveniently begin 
by noticing the article on the king. “ Thirdly,” he says, “ the 
king is above law by his absolute power (Bracton, lib. pri. 8) ; 
and though for the better and equall course of making laws, 
he does admitte the 3 Estates, that is, Lords Spirituall, Lords 
Temporall, and the Commons into counsell, yet this, in divers 
learned men’s opinions is not of constraintc, but of his own 
benignitio, or by reason of his promise made upon oath at 
the time of his coronation. For otherwise were he a subject, 
after a sort, and subordinate, which may not be thought 
without breach of duty and loyalty. For then must we deny 
him to be above the law, and so have no power of dispensing 
with any positive law, or of granting espociall priviledges 
and charters unto any, which is his onely and clear right, as 

verbi rogni consenau per Regem ad 
hoc convocati atabiliuntur. Sic tamen 
ut Regie approbatio necossario re- 
quiratur.” 

I. 2, 8 : “ Jus civile Anglorum potest 
cormn consensu niutari, quorum con- 
silio est promulgatum.” 

* Id. id., I. 2, 5 : “In hoc tamen 
Rex Anglorum legibus e.st superior, 
quod privilegia pro arbitrio suo, 
dummodo tertio non iniuriosa, personis 
singulis, vel etiam municipiis aut 
collegiis, conoedere potest.” 


>' James Cowell, * Institutiones Juris 
Anglican! ’ (od. Cambridge, 1006), I. 
2, 3 : “ Consuetudines nimirum veteres, 
tarn commimi populi sponsione quam 
Regis Sacramento comprobatas, et 
statuta, quae ad dictorum consuetu- 
dinem vel supplementum vel etiam 
emendationem, communi regni consilio 
aanoiuntur.” 

I. 2, 4 : “Jus Bcriptum apud nos, 
saltern quod i^ usu eat, continent 
statuta. Ilia autem non a sola prin- 
oipis vot/^tate profioiuntur, sed imi- 



466 


TTTRi SIXTEENTH GENTUEY. 


[?ABT IV. 


^ Hiomas Smith well expresseth (lib. 2. cap. 3, * De Bepnb. 
Anglorum ’), and Bracton (lib. 2. cap. ] 6, 3), and Britten (cap. 
39). . . . And though, at his coronation he take an oath not to 
alter the lawes of the land : yet, the oath notwithstanding, he 
may alter or suspend any particular law that seemeth hurtfull 
to the public estate (Blackwood, ‘ Apologia Eegum,' 11).” 

There are clearly two conceptions expressed in the passage. 
First, the King of England does normally consult Parliament 
in making laws, but Cowell will not say that this is neces- 
sary ; and second, that there is in the king an absolute power, 
which is above law ; but Cowell may not here mean much 
more than the power of dispensing with the law or of granting 
“ privileges ” in special cases. 

We go on to the article on “ Parliament.” “ In England we 
use it for the assembly of the king and the three Estates of the 
realm, videlicet, the Lords Spirituall, the Lords Temporall, 
and Commons, for the debating of matters touching the 
commonwealth, and especially the making and correcting of 
laws. Which assembly or court is of all other the highest 
and of greatest authority, as you may recall in Sir Thomas 
Smith, ‘De Eep. Ang.,’ 2. 1, 2, &c. . . . And of these two 
one must be true, that cither the king is above the Parliament, 
that is the positive laws of the kingdom, or else that he is not 
an absolute king (Arist., lib. 3, Politic, cap. 11). And, though 
it be a mercifull policio, and also a politique mcrcie (not 
alterable without groat perill) to make laws by the consent 
of the whole Eealme, because so no one part shall have cause 
to complaine of a partiaUtic : yet simply to bind the prince 
to or by those lari's were repugnant to the nature of an absolute 
monarchy. See Bracton, lib. 5, Tract. 3, ca. 3 nu. 3. . . . 
That learned Hotoman in his ‘ Franco Gallia ’ doth vehemently 
oppugne this ground . . . but he is clean overborne by the 
pois of reason.” 

This does not add much to the contentions of the last 
passage, but there is perhaps a slightly different emphasis ; 
for though Cowell uses the highest terms of the authority of 
Parliament, he maintains that an absolute king nfhst be above 
Parliament and the positive laws of the kingdom. ^ 
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In the article on Prerogative he declares very emphatically 
that the 'RTing of England is an absolute king. He explains 
that by the Prerogative he imderstands “that especiall 
power, pre-eminence or privilege that the king hath in any 
kind, over and above the ordinarie course of the common 
law, in the right of the crown. . . . Now for these regalities 
which are of the higher nature (all being within the compass 
of his prerogative, and justly to be comprised under that title), 
there is not one that belonged to the most absolute prince in 
the world which will not also belong to our king, except the 
custom of the nations so differ (as indeed they doe) that one 
thing be in the one accompted a regalite, that in another is none. 
Onely by the custom of the kingdom, he maketh no laws 
without the consent of the 3 estates, though he may quash 
any laws concluded of by them. And whether his power of 
making laws be restreined (de necessitate) or of a godly and 
commendable policy, not to be altered without great perill, 
I leave to the judgment of wiser men. But I hold it 
incontrovertible that the King of England is an absolute 
king.” 

It is clear that Cowell conceives of the “Prerogative” as 
being some ultimate and reserved authority possessed by the 
King of England over and above his ordinary powers, which 
was comparable with the “ absolute ” power of other kings ; 
this suggests a comparison with Albericus Gentilis ; and, while 
he admits that by the custom of the coimtry he made no laws 
without the consent of Parliament, he will not say whether 
this was necessary or merely good policy. 

In the article on Subsidies he makes a somewhat curious 
suggestion. He defines a “ Subsidie ” as “ a tax or tribute 
assessed by Parliament and granted by the Commons to be 
levied of every subject ” ; and adds ; “ Some hold the opinion, 
that the subsidie is granted by the subjects to the prince in 
recompense or consideration, that whereas the prince, of 
his absolute power, might make laws of himself, he doth of 
favour admit the consent of his subjects thereto, that all 
things in thetr own confession may be done with the greatest 
indiffei^nce.” 
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If “we now endeayonr to sum up the deyelopment of the 
theory of the absolute prince in the sixteenth century, it 
seems to us clear that there were two elements in this, one 
theological, the other legal ; but neither of these has any 
real relation either to the Benaissance or to that great 
religious movement which we call the Beformation and 
Counter-Bef ormation . 

If we begin with the conception that the authority of the 
prince is absolute because he is the representative of God, 
and because his authority is therefore equivalent to that of 
God, it is obvious that it rested upon Ultle except the tradi- 
tion of the unfortunate phrases of Gregory the Great, and a 
superficial interpretation of some passages in the Old and 
New Testaments. Writers like Tyndale and Bilson among 
those who followed the Beformed movement, and Barclay 
.pimong those who adhered to Borne, had evidently no serious 
or critical foundation for the view ; while Luther once held 
it but later abandoned it ; and Calvin and Hooker among the 
Beformed, and the great Jesuits like Suarez and Bellannine 
among the Bomanists, repudiated it. It is quite impossible 
to relate this in the sixteenth century to any one of the 
theological movements of the time in particular. 

The nature of the legal conception of the absolute king is 
more complex. We recognise here the effects of the revived 
study of the Boman Jurisprudence in the Corpus Juris Civilis. 
The great Jurists were indeed perfectly clear that all 
political authority in the Boman State was derived from the 
people ; but they wrote at a time when practically the legis- 
lative power belonged to the emperor ; their conception of 
law and its source was for practical purposes represented in 
the words of Hlpian, “ quod principi placuit, legis habet 
vigorem : utpote cum lege regia, quae do imperio eiuis lata est, 
populus ei et in eum omm suum imperium et potestatem con- 
ferat ” (Dig. I. 4, 1). The normal mediaeval conception of the 
nature and source of positive law was much more complex ; it 
rested upon the principle that positive law was primarily 
custom ; and this was expressed in the words of Grdftian, founded 
indeed upon ^St Isidore : “ Humanum genus duobus Vegitur, 
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naturali pidelioet iure et moribiiB” (Gratian, ‘Deoretiiin,* B. 1). 
When the conception of deliberate legislation gradually took 
shape the law was thought of as representing the action of 
the whole community, of the king doubtless, but also of the 
great and wise men, and as requiring the consent of the 
whole community. The words of the ‘ Edictum Pistense ’ of 
864, “ quoniam lex consensu populi et constitutione regie fit ” 
(M. G. H. Leg., sect. ii. vol. ii. 273) are not, as some careless 
observers have sometimes seemed to think, mere empty 
phrases, however incidental in their original context they 
may have been ; rather they represent the normal conception 
of men in the Middle Ages. 

The revived study of the Eoman law therefore brought 
into the political thought of the Middle Ages a new and revolu- 
tionary conception; and while there is little trace of this 
even in the fourteenth and fifteenth centuries outside of the 
technical work of the Civilians, we can hardly doubt that it 
did gradually exercise considerable influence, and that the 
development of the theory of the absolute authority of..the 
king or prince in the sixteenth century may, at least in part, 
be traced to this. 

Again, it was from the revived study of the Boman law that 
there came the conception that the emperor was “ legibus 
solutus,” was not only the source of law, but was above it, or, 
if we may put it so, outside of it. What the original meaning of 
the phrase may have been, we do not feel competent to discuss. 
It is difficult to reconcile the view that it meant that the 
emperor could do or command whatever he pleased with the 
terms of the rescript of Theodosius and Valentinian of 426 a.d. 
“ Rescripta contra ius elicita ab omnibus iudicibus praecipimus 
refutari ” (Cod. I. 19, 7). What is quite certain is that the^ 
conception that the prince could normally ignore and over-ride 
the law was contrary to the whole tradition of mediaeval society | 
from Hincmar of Bheims in the ninth century (cf. vol. i. I 
pp. 230-235) to John of Salisbury in the twelfth (cf. vol. iii. 
pp. 137-142), Bracton in the thirteenth (cf. vol. iii. p. 38), 
Fortescue inSihe fifteenth (cf. this vol. p. 143), and Hooker in 
the siifteenth ; and, as we have seen, the principles of tl^ 
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political theorists correspond mth the constitutional traditions 
in Spain as well as in England. It is true that the medieeval 
Civilians were by no means certain or clear in their inter- 
pretation of the words “ legibus solutus ” ; such a statement 
as that which Jason de Mayno attributes to Ealdus, that the 
Pope and the prince could do anything “ supra ius et contra 
ius et extra ius,” may have corresponded with Jason’s own 
opinion (cf. this voL, p. 83 and p. 149), but it can scarcely 
be said to have been asserted by the Civilians generally. 
As we have seen, in the sixteenth century Alciatus and the 
most important French Civilians from Connon to Cujas frankly 
criticised or repudiated the whole conception (cf. this vol., 
part iii. chap. 6). And even Bud6 and Bodin seem clearly 
to confirm the judgment that the “ Parlement ” could protect 
private rights against the king. 

At the same time, the conception that the king was not 
only the source of law, but above it, was apparently present 
in the Eoman law, and we see the reflection of it even in such 
a prudent and judicious official of the French Court as Michel 
L’Hdpital.^ 

Bodin clearly held the principle that the king was above 
the law, when he maintains that in spite of the rescript of 
Emperor Anastasius (Cod. I, 22, 6) the magistrates must obey 
the command of the prince even when he know it to be contrary 
to the law ; * and Barclay sums up the opinion of the Civilians 
as he understood them as being that the Pope and the prince, 
who have “ plenitude potestatis,” could do anything “ supra 
ins, contra ius et extra ius,” for he was “ legibus solutus.” ® 

This conception was even more revolutionary than the 
first,* and more completely contrary to the whole character 
of the political civilisation of the Middle Ages, for, as we have 
so often said, the foundation of this was the principle that 
the law was the supreme power in the commonwealth. We 
do not, we think, go too far if we say that it is surely the 
foundation of any rational system of society that the authority 
of the law is greater than that of any individual member of 
the community. 

1 Cf. IV 416 S. 0 Cf. p. 424. * Cf. p. 448. 



OHAF. m.] theobt of the absolute monabcht. 


461 


It is no doubt true and important that we can see in the 
work, especially of the Hugi]£iipt pamphleteers and of Bodin, 
the development of a conception that there must be in every 
community an authority behind the positive law, and greater 
than that law ; and we may ask how far this was related to 
the theory of an absolute monarchy. It is obvious that, 
properly speaking, it has nothing to do with it. The 
“ Maiestas ” might in theory belong either to the whole com- 
munity, or a few, or to one ; there is no necessary relation 
between the conception of an ultimate supreme power and 
that of an absolute monarch, nor indeed does Bodin pretend 
that there is ; but that there may have been in some men’s 
minds a confused impression that there was such a relation, 
is possible. 



CHAPTER IV. 

REPRESENTATIVE INSTITUTIONS IN PRACTICE. 

We have dealt Tvith those in the fourteenth and fifteenth 
centuries, and have seen their importance as illustrating the 
general conceptions of men in Central and Western Europe 
about pohtical authority ; we must now inquire what place 
they occupied in the sixteenth century, in fact and in political 
theory, Jn this chapter we shall consider briefly what we 
know about the meetings of these representative bodies, 
especially in Castile and in France, and the part they played 
in public affairs, while in the next chapter we shall put together 
some of the contemporary theories of their powers and 
importance. 

When we examine the proceedings of the Cortes of Castile 
we find that they were meeting frequently, and that they 
were occupied not only with questions of taxation, but with 
a variety of important public affairs. The first and most 
important of these, however, was legislation, and we have a 
very important statement with regard to this in the prologue 
to the proceedings of the Cortes at Toledo in 1480. In this 
year Ferdinand and Isabella, in calling together the repre- 
sentatives of the town, said that they did this because the 
conditions of the time required the provision of new laws, 
and they describe the process of legislation, as being carried 
out with the consent of their Council, but on the petition of 
the Cortes.^ It is deserving of notice, too, that Ferdinand and 

* * Cortea,* vol. iv. Toledo, 1480. neoesaario y proveofcoso pvoveer de 
Preface : “ E noa oonosclendo que estoa remedio por leyes nuevamentp feobaa, 
qaaoe oooeixian aj piesente in que eace anai para eeecutcu: laa paaadK]^o(»no 
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iBabella declared that all royal mercedes e facaltadee ” con- 
trary to '' desta ley” were to be treated as null and void, 
and that it was provided that royal Briefs using the phrases 
“ proprio motu e oerta sciencia ” or containing a “ non- 
obstante clause ” were to be treated in the same way.^ 

We may compare the terms in which the Cortes at Valla- 
dolid in 1506 promised obedience and fealty to the Queen 
Joanna, and her husband Philip ; that is according to the 
laws and “ fueros ” and the ancient custom of the country. 
In another clause they declared that the kings [i.e., the former 
kings) had laid it down that when it was necessary to make 
laws, the Cortes should be summoned, and that it was estab- 
lished that no laws should be made or revoked except in Cortes ; 
they petitioned that from henceforth this procedure should 
be followed.* 


para proveer e romediar los nuevos 
caaoa, accordamos de enbiar mandar a 
les cibdades e villas de nuestros 
Reynos qua suelen enbiar procuradoros 
de Cortes en Qombre do todos nuestros 
Reynos, que enbiason los dichos procu- 
radorea de Cortes asi para jurar al 
prinoipe uuostro fijo primogonito here- 
doro destos Reynos, como para en tender 
con ellos e platicar e proveor en las 
otras cosas que sean noBcessarias do so 
proveor por loyea para la buena 
gouemaoion destos diehos Roynon. 

Los qualoB dichos proeuradores . . . 
noB preguntaroii o dicren certas poti- 
ciones, e nes suplicaron que sobrollas 
mandomoB provoei e remodiar como 
viesemoB quo complia a sorvicio de 
l^ios B nuestro, a bieii de la republica, 
e pacifico estado destuN dichuH nuestros 
reynos , sobre las qualus dichas peti- 
oiones, y sobre las otras cosas quo nos 
entendimea ser complidoras, con accu- 
erdo de las perlados e caualloros e 
doctores del nuestro Conseio, proueimes 
o or danam oB, e statuimos los leyes que 
se siguen." 

1 Id. id., Toledo, 1480, 84 (p. 164): 
*'£ quermoB e ordinamos que todos 
o qualM^quier meroedes e facultades 


quo de aqui adolanto fueron fechas e 
dadaR contra al tenor desta ley, e 
contra lo eunella contonido, scan en si 
ningunaa e de ningund valor, aunque 
contenen on si quales quier clausulas 
derogatorias e no obstancias.’* 

95 : Clause abolishing offices 

created since 1440, on the death of 
the present occupant, and even if 
they were renewed by Briefs “ proprio 
motu e corta sciencia" and containing 
a “non-obstante" clause, these were to 
be treated as “ ningimab o de ningund 
valor.” 

^ Id. id., Valladolid, 1506, Preface : 
'* Y prometon que les seran buenos e 
leales vasalles e suditos naturales, . . . 
segund las leyes e fueros e antigua 
costumbre destos Reynos lo* dis- 
pone. . . .” 

(p. 225) 6 : “ y por osto los rreys 
e8tablo9ieron que, quando obiesen de 
hozer leys, para que fuosen probechosas 
a SUB rreynos, e cada provin^ia fuese 
bion probeyda, se clamasen Cortes e 
proouradores y entendiesen enellos, y 
por esto se estable^io ley que no se 
fi9iesen ni rrebooasen leys syno en 
Cortes : suplican a vuestraa altezas 
que agora e de qui adelante se guard) 
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A gain at Valladolid in 1518 and in 1623 the Cortes petitioned 
Charles (the Emperor Charles V.) that the ‘‘ Cartas e Cedulas 
de susx)ensyones ” which had been given by him and his 
predecessors should be revoked, and Charles assented.^ At 
the Cortes in Madrid in 1534, in response to a petition to the 
same effect, Charles said he did not intend to issue any such 
Briefs.® 

In the proceedings of the Cortes at Valladolid in 1523 
have a formal declaration by the king, that the answers 
given by him to their petitions and “ capitulos ” were to 
be enrobed and carried out as laws and pragmatic sanctions 
made and promulgated by him in Cortes.® The Cortes at 
Madrid in 1534 petitioned the king that all the ‘‘ capitulos 
proveydos ” in past and present Cortes should be recorded 
in one volume, with the laws of the “ Ordinamiento,’^ as 
amended and corrected, and that every city and “ villa ” 
should have a copy of the book ; the king replied that he was 
providing for this.^ 

Towards the end of the century we find in the proceedings 
of the Cortes of Madrid of 1579-82 an important petition and 
reply with respect to the laws of the kingdom. The Cortes 
petitioned Philip II. that no law or pragmatic was henceforth 
to be made or published until it had been before them (sin 
darle primero parte della). The king replied that it was 
just that the kingdom should receive satisfaction on this 
point.® 


e fftga asy, e quando leys so obieren de 
hacer, manden llamar bus treynos o 
procuradores delloB, por que para 
las teles leys seran dellos muy mas 
entera mente ynformudas, y vuestros 
rreynoB juste e derechamente provey- 
dos : e porque fuera desta horden, se 
an feoho muchas prematicas, de que 
estor vuestros rreynos se syenten por 
agrabiados, mande que aquoUos ssean 
rrebistoB, e probeen e rremedian los 
agrabioB quelas tales prematicos tienen. 

B. (Royal reply) que quando fuere 
nasoasario, an alteaa lo mandaid proveer 
manara que se dd ouenta dello.” 


^ Id. id., Valladolid, 1618, 23 ; 
1623, 62. 

* Id. id., Madrid, 1634, 42. 

* Id. id., Valladolid, 1623 (p. 402). 

* Id. id., Madrid, 1634 (1). 

* Cortes of Castile. 1663 to 1698 
(ed. Madrid, 1877, &c.) ; vol. vi., 
Madrid, 1679-1682, IH. (p. 8-10): 
*' Por tanto : suplicamos humilde- 
mente a vuestra Majestad, sea servido 
de m a ndar que de aqui adelante, es- 
tando d Reyno junto, no se haga ley, 
ni pragmatioa, sin df^rle primero parte 
della, y que antea no se publique ; 
porque demds de sar esto loLuas oon- 
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It appears to ns that it is perfectly clear that the Cortes 
throughont mamtained that the only normal method of 
legislation was by the king in the Cortes, and that they 
vigorously protested against any attempt on the part of 
the crown to override this legislation by any royal Brief, 
as they had done in earlier centuries. 

It is no doubt true that if the control of legislation was, 
at any rate during the first half of the century, among the 
most important of the functions of the Cortes, the control 
of taxation was of equal significance, as it had been in the 
fourteenth and fifteenth centuries. There can be no doubt 
that the constitutional rule in Spain was that the king could 
not, except for his ordinary revenues, impose taxation without 
the consent of the Cortes, and that this principle was recognised 
throughout the century. 

In 1515 the Cortes met at Burgos, and the crown laid before 
it a statement on the War of the Holy League, and intimated 
that the King of France was about to make war on Spain, 
and asked for assistance. The Cortes thanked the crown for 
its communication, and in view of the situation granted the 
same aid as it done at Burgos in 1512.^ In 1518 the Cortes 
in Valladolid petitioned Charles V. to abolish all the new 
impositions which had been laid upon the kingdom, against 
the law, and Charles replied that if they would give him the 
details he would see that the matter should be dealt with 
according to justice.* At the Cortes held at Santiago and 
Corunna in 1520, the Bishop of Badajos repori^ed the election 
of Charles to the empire, represented the great expenses 
which his coronation would involve, and asked the Cortes 
to continue the “ servicio,” which had been granted' at 


venionte al servicio de vuestia Majestad, 
lo reoibiid por el mayor favor y merced 
que se puede significor. 

R. (king’s reply) : A esto vos 
respondemoB ; quo tendremos mucha 
quenta eon mandar que en lo que per 
eata vuestra peticion nos suplicsis, se 
dd al Reyno aatiaf..Eion, come es juato.” 

* ‘Cortes,’ vol. iv., Burgos, 1615 
(pp. 247^0). 

VO’/ VI. 


* ‘ Cortes,’ vol. iv., Valladolid, 
151B (82): '“Otro sy, suplicamos a 
vuestra Alteza nos haga merced de 
mandar quitar todas las nuebas ynpoay- 
ciones que sean puestas enestos Reynoa 
contra las leyes o prematicas dellas. 

A esto ves nespandemos que de- 
clareys adonde estan puestas, y que 
lo mandaremos probeer conforme a 
justicia.” 

2 G 
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Valladolid in 1B18, for three years more. This gave rise to a 
protracted discussion of the question whether the king’s 
request for a grant, or the petitions and other business of 
the procurators should be considered first. The Oortes 
by a large majority agreed that the general business should 
be considered first, but the crown steadily refused to sanction 
this, as contrary to precedent. The majority still persisted, 
but gradually became smaller, and when at last the pro- 
curators of Valladolid went over to the minority, the grant 
to the crown was made.^ 

The confiict was, however, renewed at Valladolid in 1523. 
Charles V. again asked for the “ servicio,” and promised that 
if it was granted within twenty days, he would reply to the 
petitions of the Cities. The Cortes had demanded that 
these should be heard first, and that the “ servicio ” should 
be considered afterwards, and Charles again refused, saying 
that this was contrary to the traditional usage, while the 
Oortes contended that they had received written instructions 
from their Cities, that they wore not to grant the “ servicio ” 
until their petitions had been considered, and suggested that 
they should be sent to lay the matter before them.® The 
dispute about the precedence of petitions and grievances was 
continued at Toledo in 1625, and Charles promised that the 
petitions should be answered before the Cortes separated.^ 


* Id. id., ‘ Santiago y la Coruna,’ 
1620 (pp. 300-321). 

■ Id. id., Valladolid, 1623 (p. 352) ; 
Declaration of the king : “ Que 

otorgado ol tiorvivio deutro de veynto 
dioae, que los capitulos que fueren 
dadOs y Buplica 9 iones genoralos y 
partioulareB que traeys de vueBtras 
fibdadeB e villas, los mandaiA ver e 
rresponder como mas convenga.” 

(p. 356) : Statement of Cortes : 
“ Fuese el aervi 9 io pasado dela Corunna 
y que no fueren oydos Ior procuradoros 
tan oomplidamente oomo quisieran. 
Este enfermidad se aria de ourar con 
medifina oontraria, que primeramente 
fuesen complidamnte oydos y des- 
paohadoB sub ncgodcs y remediados los 


agravios que pretenden, y deapues 
desto avia de sor pedido el servigio.” 

(p. 367). The king refused, and in- 
sisted that this was contrary to the 
traditional custom. 

(pp. 36B, 359). The Cortes deliberated 
and reported that the cities had given 
them written instructions that they 
were not to make a grant until their 
petitions had been examined, and they 
asked the king — 

(p. 361) : “ Nos mande hazer oorreoa 
alas cibdades fuziendoles saber todo lo 
Bugedioho, y aun presindiendo de los 
que se componen con la voluntad de 
vuestra alteEa.” * 

* Id. id., Toledo, 1625-0. , 
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It should be observed that among the x>etitions presented 
at YaUadolid in 1523 was one that the king should not ask 
for such grants, for the country was poor, and the royal revenue 
had increased greatly since the time of the GathoUc kings 
(Ferdinand and Isabella), and the king replied that he would 
not ask for a “ servicio,” except for a just cause, and in Cortes, 
and according to the laws of the kingdom.^ It is clear that 
Charles recognised that the power of imposing such taxa- 
tion did not belong to the crown, except in and with the 
Cortes. 

When we come to the later part of the century it is clear 
that the authority to grant a subsidy (servicio) still belonged 
to the Cortes ; the king (Philip II.) asked for it, and the Cortes 
granted it.‘ We find also that the dispute about the pre- 
cedence of subsidies and petitions was again renewed in 
1563 and 1566,^ and that the king again promised that he 
would answer the petitioners before the Cortes terminated.* 
But we also find a new and protracted dispute about certain 
other forms of the royal revenue. At the Cortes of Madrid 
in 1566 the king asked for a subsidy, and the Cortes granted 
it, but complained of certain now “ rentas, &c.,” which 
had been imposed by the crown, and presented a formal 
petition in which they urged that the former kings had ordained 
by laws made in the Cortes that no new “ rentas, pechos, 
dereohos, monedas ” nor other forms of tribute should be 
created or collected without a meeting of the kingdom in 
Cortes, and the authorisation of the procurators, as was 
established by the law of the Ordinance of King Alfonso.^ 

m. : “ OtroBi decimoB ; qua los lieyes 
da glorioBa memoria, predeceasotes do 
vuestra msjestad, ordinaran y man 
daran por leyes fechos on Cortes, no 
se creasen ni cobrasen nuevas rentas. 
pechoB. derechoB. monedas. ni otros 
tributoB. particuUoB. ni geneialmente, 
sin junta del Ueyno en Cortes, y sin otoi- 
gamiento de los proquradores d£l, oomo 
consta per la ley del Ordinamiento del 
stnor Rey Don Alonso." 


1 Id. id.. Valladolid, 1623, 42 

(p. 378) (Reply of king) : “ Aesto ves 
reepondemoB que no entendemos pedir 
aervifio, saluo oon justa cause y en 
Cortes, e quardando las leyes del 
rregno." 

■ Cf. Cortes of Castile, 1663' 1698. 
Cortes of Madrid, 1663, 1666 -, Cordova, 
1676; Madrid, 1673, 1679. 

* Id.. Madrid. 10*63, 1666. 

* Id., M^d, 1663. 

* Id., iSadrid, 1666 (p. 414), Petition 
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The king replied apologetically, urging the great wars in 
which he had been involved, and his great need of money ; 
he said that he would rejoice if he could relieve the country 
of these burdens, but did not give any promise.^ The Cortes 
by a majority voted that they did not authorise any new 
“ rentas ” without the assent of the Cortes.* The question 
was raised again in the Cortes at Cordova in 1570 and at 
Madrid in 1576, and the king argued in mncli the same terms.® 

It should be observed that the king, while contending that 
the conditions of the time compelled him to levy them, did 
not deny their illegality, and that he made no attempt to 
levy the “ servicio ” without obtaining the consent of the 
Cortes. 

Legislation and taxation were not, however, the only 
public affairs which came before the Cortes. In 1476 the 
Cortes complained of the administration of justice, and asked 
that for two years they should be allowed to appoint certain 
persons who should reside in the royal Court, and the crown 
assented.* 

In 1525 Charles V. agreed that the Cortes should appoint 
two of their number to reside at Court as long as was necessary 
to see that what had just been authorised by the Cortes was 
carried out.® Among other public matters writh which the 
Cortes dealt, one of the most interesting was the union of the 
kingdom of Navarre. At the Cortes of Burgos in 1516 Ferdi- 
nand announced his intention of carrying this out, and the 
Cortes, in the name of the kingdom of Castile and Leon, 
accepted this.® Other matters brought before the Cortes 
included the alienation of the royal patrimony, 1476 and 1480 ; 
the naturalisation of foreigners, 1476, 1523 ; affairs concerning 


^ Id., Madrid, 1666 (p. 164). 

‘ Id., Madrid, 1666 (pp. 208, 206). 

’ Id., Cordova, 1670, Petition III. ; 
Madrid, 1676, Petition I. 

* ‘ Cortes,’ vol. vi., Madrigal, 1476, 3. 
> Id. id., Toledo, 1625, 16 ; “A esto 
VOS respondemos que nos plaze que 
para la cxpedi^ioh y esocufion de lo 
otermdo en estas Cortes, nodavs 


diputar dos personas de entre vosotros 
que rresydan en nuestra oorte por el 
tiempo que fuere nescesBario, como me 
lo suplicays ; y para en lo de adelonte, 
mandamos a los del nuestro consejo 
que lo vean y platiquen sobrello, y lo 
provean como vieron que cumple al 
bion destos nostro* rreynos.” 

* Td. id.. Riirffns. 1R16 fn. 240 fF.i. 
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the relations of Church and State, 1512, 1525, including the 
interference of the Inquisition in matters which did not concern 
religion, 1579 ; and the royal marriage, 1525. 

The conception of the nature of legislative authority in 
France does not appear to us to have been so clear in France in 
the sixteenth century as in Spain ; and it is not always easy to 
distinguish between administrative and legislative action. In 
spite of this, however, it seems to us that from the beginning 
to the end of the century, the principle of an absolute power 
in the king to override ancient law, or to create new law, 
would have been recognised only by a few. 

We find a commission appointed by Charles VIII. in 1497 
to collect and publish the customs of different parts of the 
kingdom, but it must be carefully observed that Charles 
authorised this only on the condition that the collection and 
record had the approval of the Three Estates of each district, 
or at least the larger and wiser part of them.^ It would appear 
that the work had not been completed, and in 1506 Louis XII. 
appointed another commission to carry it out, subject to the 
same conditions.® This recognition of the place of customary 
law, and of the principle that it rested primarily upon the 
recognition of the country, is obviously of great importance. 

The authority of the Provincial Estates in constitutional 
matters and in legislation, so far as these concerned particular 
provinces, is sometimes very emphatically stated. It was 
on the representations and requests of the Three Estates of 
Provence that Louis XIT. in 1498 united this province to the 
French crown, with the promise to maintain all its liberties, 
customs, and laws.® On the occasion of the marriage of 
Louis XII. to Anne of Brittany in 1499 it was provided in the 
Letters Patent, issued on the occasion by the king, that no 
new laws or constitutions should be made, which mi g ht change 
the rights and customs of Brittany, except in the manner 
which had been observed in the Duchy ; that is, that if occasion 

^ * OrdoimanceB,’ vol. 21 (p. 18). * Id., vol. 21 (p. 39). 

» Id., vol. 21 (p. 332). 
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should arise for some change, it was to be done by the Parle- 
ment and Assembly of the Estates of the province.^ 

It was with the advice of the Three Estates of Normandy 
that in 1499 Louis XII. transformed the “ Exchequer Court ” 
of Normandy into a “ Parlement.” * We find in 1632 another 
example of the importance of the Provincial Estates in con- 
stitutional matters, in the provision for the perpetual union 
of Brittany to the French crown. The Estates petitioned 
Francis I. that the Dauphin should bo recognised as their 
duke, and that various thiugs done contrary to their customs 
should be revoked and annulled, as having been done without 
the knowledge and consent of the Estates ; and they also 
petitioned that Brittany should be in perpetuity united to 
the kingdom of France. The king accepted their request, 
and declared his eldest son to be the Duke of Brittany, accord- 
ing to the custom that the eldest should succeed to the Duchy, 
notwithstanding anything that might have been done before 
to the contrary, without the knowledge and consent of the 
Three Estates.® 

It is true, however, that in one important case we find that 
Louis XII. overrode the Estates of Provence. In 1601 he 
issued an Ordinance estabhshing a “ Parlement ” in Provence, 
and he did this after consultation with some notable persons 
of his Great Council, of the “ Parlement ” and of Provence ; 
but there is no direct reference to the Estates.* An Ordinance 
of 1602 seems to indicate that some representation had been 


» Id., vol. 21, 1 (p. 149) : “ C’est a 
savoir que en tout quo touche do 
garder et do conduire le pays do 
BretqJgne et les subjets d’icelui, on 
lours droits, liboriez, franchises, usaiges, 
coustumes et taillos ... on mamiere 
que aucune nouvelle loi ou constitution 
n*y Boitfaite, fore on la maniere occoue- 
tum^ par les Roys et Dues predeces- 
seurs de nostredite cousine la Duchesso 
de Bretaigne. . . . 

7. Item, et en tant que pout 
toucher qqi b’II aduenoit que de bonne 
raison il y euBt quelque cause de faire 
jnutaoionB, particulierement en aug- 


montant, diminuant on interpretant 
lesdits droits, coustumes, constitutions 
ou etablissements, que ce Boit par le 
parlement et assembldes dos estate 
dudit pays, ainsi que do tout terns est 
arcoustum6, ot que autrement ne soit 
fait, nouB voulons et entendons que 
ainsi se fasee, appellee toutes voyes, les 
gens des trois estate dudit pays de 
Bretaigne.” 

* Id., vol. 21 (p. 216). 

* ’ Recueil dos Anciennes Lois,’ vol. 
12., No. 191 (p. 37^. 

* ' Ordonnances,’ vol. 21 (p. 280). 

V 
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made by the Three Estates of Provence, presumably against 
the creation of the “ Parlement,” and the king had appointed 
a commission to inquire into the matter, and had in the mean- 
while suspended the operation of the Ordinance of 1501. 
Louis XII., having heard the report of the commission and 
the representations of the Estates, now “ de nostre plein science, 
pleine puissance et authority royal et proven^alle ” confirms 
the creation of the Parlement.^ 

In 1535 we find an Ordinance of Francis I. which appears 
to us as though it were intended to impose certain limitations 
upon the meetings and proceedings of the Three Estates of 
Provence. They are not to meet more than once in the year, 
and then under Letters Patent from the king ; they were 
to be presided over by deputies of the king, and were only 
to deal with matters mentioned in the Letters Patent, but 
they might make representations to these deputies, who might 
deal with them according to the powers which they had 
received, or report them to the king. The royal governor 
is forbidden to call together the Estates, except on matters 
of great urgency or danger. The king forbids the Estates to 
make Statutes or Ordinances, or any act of administration of 
justice, and declares these null and void if they should do so.* 


* Id., vol. 21 (p. 298). 

* ‘ Recueil,' vol. 12, 221, 32 (p. 422) 
(1636): “Quant au fait dos trois 
ostats de nosdits pays, Contez et 
terres adjacentos (Provence, etc.) . . . 
statuoDH et ordonnons, qu'il ne 
pourront oux assombler, si n'est par nos 
lettres patentee, uno foie I’onn^e, en 
tel tempa et lieu qu’il nous plaira 
ordonner par noedites lettres. Esquele 
eatats pr6sideront ceux qui par nous 
aeront d4put6B, et non autrea, et y 
sera tout aeulement traict6 et conclud 
des affaires mentionnez on icelles. 
Bien pourront les gena desdits estata 
d6duire et remonstrer les affaires & 
noadlta deputez, pour y estre pourveu 
aelon le pouvoi^ que leur aera baiU6, 
ou nous en faire le rapport. 

33. ^efendona audits gouverneur. 


grand seneschal et tous autrea d’assem- 
bler lesdits estate, ei ce n'eet on il y 
auroit cause urgente et necessaire, ou 
p6ril 6minent, auquel cae e’aeeembleront 
par permission dudit gouverneur qui 
est k present, ou sera pour le temps 
advenir, ou son lieutenant, I'lm desquels 
assistera et sera present a ladiote 
assembl6e, en laquello pourvoyront 
audit dminent p6ril, et le pluto'st que 
faire ee pourra, nous advertiront de ce 
qu’aura est^ fait. . . . 

34. Inliibons et d6fendons aux 
gens desdits estate, de ne faire statute 
et ordonnancos, n’aucun autre aote 
d'administration do justice. Et si 
aucuns en ont fait par cy devant, ou 
faisoient par apr^a, les avons dAslard 
et d6claTons nuls et de nul’effeot.’’ 
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We shall return to the position of the ProTinoial Estates, 
especially with regard to taxation, but in the meanwhile we 
may say that it is eyident that they continued to have a very 
considerable constitutional importance. 

When, however, we endeavour to determine what was the 
constitutional position and importance of the States General 
in France in the first half of the sixteenth century, we have 
found it difficult to form a precise opinion. It is not correct 
to say that they were wholly forgotten or ignored ; the as- 
sembly, which seems to have the character of a meeting of the 
States General, held at Tours in 1506, dealt with the marriage 
of Francis, Count of Angouleme (afterwards Francis I.), and 
the daughter of Louis XII.^ It was provided by the Treaty 
of 1614 between Louis XII. and Henry VIII. of England, 
that the Treaty should be ratified not only by the Parliament 
in England, but by the Three Estates to be called together 
for the purpose in Frauee.® Francis I. commanded his mother 
in 1626 to assemble “ aucun nombre ” of good and notable 
persons of all the provinces and cities of France, that they 
might give their consent to the Edict which he made in Madrid 
transferring the kingdom to his son (to be resumed by himself 
when he should be set at liberty).® In the Treaty of Madrid 
of the same year between Francis and Charles V., it was pro- 
vided that the hostages given to Charles should remain with 
him until the Treaty had been approved and ratified by the 
States General, as well as “ registered ” by the Parlements of 
Paris and the provinces.* 

It is true that the “ Ordonnances ” by which Francis I. 
entrusted the government of Prance in 1616, and again in 
1623| to his mother, gave her what may be taken as mpaning 
a complete authority to make » Ordonnances,” Statutes, and 
Edicts, with the advice of the Council, but they also specifically 
include the power to call together the. Estates of the kingdom, 
or any part of it, to report to them the affairs of the kingdom, 

* ‘ Ordonnances.’ vol. 21 (p. 336). 12, No. 130 (p. 243). 

• • Ordonnances.’ jrol. 21 (p. 666), « ■ Recneil,’ vol. 12, No. 132 (v. 

Clause 26. 251). ^ 

* Recueil des Anciennes Lois,’ vol. 
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and to ask foT aids and money, and other things, which might 
be needed.^ 

As we have often said before, we are not in this work writing 
a Constitutional History, nor are we concerned to disentangle 
the highly complex conditions, political and religious, which 
brought about the civil wars of France in the latter part of the 
sixteenth century ; our task is only to endeavour to observe 
and understand the nature and history of tho political ideas 
and theories of Western Europe. It is therefore not our part 
to explain why it was that with the death of Henry II. in 
1669 the political conditions of Prance seem to have changed 
so suddenly ; it is enough for us to observe that they did 
thus change. 

In the year after Henry’s death, his successor, Francis II., 
summoned the States General to meet at Orleans in December. 
Francis II. died on 6th December, but notwithstanding the 
Estates were opened on 13th December, with a speech by 
Michel L’Hdpital, the chancellor. How far the speech as 
reported and printed in his works corresponds exactly with 
what he said on the occasion we cannot pretend to say ; but 
it contains some very important observations, both on the 
history of the States General and on their functions as con- 
ceived by a great royal official. 

It was certain, he said, that the ancient kings were wont 
to hold the Estates frequently, though they had been disused 
for some eighty years. The Estates were an assembly of aU 
the subjects or their deputies, and the purpose of holding 
them was that the king should communicate with his subjects 
on the most important matters and receive their opinions and 
counsels, that he should hear their complaints and grievances, 
and provide for those as might be reasonable. The Estates 
had therefore been called together for various causes, as 
circumstances required, to ask for help in men and money, 
or to set in order “ la justice,” or to provide for the government 

of the country, or for other business. ‘ (By the words “ the 

* 

1 ‘Beoueil.’ vol. 12, No. 30 (p. 42). » M. L’HSpital, '(Euvi«s Com- 

Cf. volyl2, No. 113 (p. 216). pletea,' vol. i. p. 378 (ed. 1824) : “ 
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goyeniinent of the country he seems to mean, specially, 
the determination of the succession, for he refers to the Estates 
as haying decided that the succession to Charles IV. belonged 
to Philip of Valois and not to Edward III. of England.) The 
king, he said, is not bound to take counsel with his people, 
but it is good and honourable he should do so.^ The former 
Estates had been most useful to the kings, and Louis XII. 
had discontinued the meetings, not because he feared to giye 
the people authority, but because he did not wish to impose 
this burden upon them.® The purpose for which the Estates 
had now been summoned was to find means to appease the 
seditions in the kingdom, caused by religion.® 

This speech of L’Hdpital appears to us to be of yery con- 
siderable importance in relation to the development of political 
conceptions in the years which followed, and it is also specially 
important not only because he was a great officer of the crown, 
but because, as we have pointed out in the last chapter, he 
held very strongly that the authority of the king was not, 
in the strict sense, subject to the law, and that resistance to 
him was never lawful.* It is therefore the more important 
that he should, like Commines,® look upon the States General 
as a normal and reasonable form of the representation of the 
whole community, disused as ho says (not quite correctly) 
for some eighty years, but traditional and useful. And it is 
also important to observe that he looks upon the function 


messieurs paroe quo nous reprenons 
I’ancienne cousturae de tenir lea eststs, 
ja delaisses par le temps de quatre- 
vingts ans, ou environ, uu n’y a memoiro 
d’komme qui y puiaso attoindre : jo 
diray tn peu de paroles, quo e’est do 
tenir les estate, pour quelle rauaee Ton 
assemblent les estats. . . . 

n est certain que les anciens roys 
avoient coustume do tenir souvoni les 
estate, qui estoient Tassemblde de tous 
leurs subjects, ou des ddputoz par eulx. 
Et n’est aultre chose tenir les estats que 
communiquer par le^roy avec ses sub- 
jects, de see plus grandee afiairoe, 
prendre leur odviz et conseil, ouyr aussi 


leurs plaintes et doldancos, et leur 
pourvoir ainsi que de raison. . . . Les 
estats estoient assemblez pour diverses 
causes, et selon les occurrences et les 
occasions qui se pr^sontirent, ou pour 
domande'' secours de gonz et deniers, ou 
pour donner ordro h, la justice et aux 
gens de guerre . , . ou pour pourvoir 
an gouvernemont du royaume, ou 
aultres causes.” 

^ Id. id., p. 382. 

* Id. id., p. 386. 

’ Id. id., p. 386. 

• Cf. pp. 416, 416., 

‘ Cf. p. 214. 

\ 
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of the Estates when they met, as being, not merely to supply 
money, but also to give their opinion and counsel upon the 
highest and most important affairs of the country. 

When we turn from L’Hdpital’s opinion as to the nature 
and functions of the States General to the actual proceedings 
of their meeting at Orleans, apart from the question of taxation, 
to which we shall return later, we fiod that the Three Estates 
presented separately their “ caliiers ” with their complaints 
and requests, and in January 1561 the king issued a general 
“ Ordonnance ” “ sur les plaintes, dol^ances et remonstrances 
des deputez des trois estats.” ^ The Estates were also con- 
cerned with the question of the Regency during the nainority 
of Charles IX., and in his “ will and testament " L’Hdpital 
says that the question was brought before the Estates, and that 
they entrusted thq “ tutela ” of the young king to his mother, 
and appointed the King of Navarre to help and advise her.* 

We do not pretend to deal with the history of the disastrous 
years that followed, the outbreak of the civil wars, the attempts 
at a settlement of the religious difficulties, and the massacre 
of St Bartholomew in 1572. The Edict of pacification of May 
1576 was followed in August by the meeting of the Three Estates 
at Blois ; and it is at least evident that they were clear about 
their own importance, and asserted their constitutional auth- 
ority. This is illustrated in the terms of the address to the 
king by the nobles, the composition of which is attributed to 
M. de Beaufremont. They thanked God that the king had 
been pleased to call together the General Council of the 
kingdom, that is the Estates, to which his ancestors had always 
turned when it was necessary to set things in order.® More 

^ ‘ Becueil,’ vol. 14, No. 8 (p. 64). laTenudesBtatsGi^n^raux, 166()-1614,’ 

* M. L'Hopital, ' (Euvres,’ vol. ii. vol. iii.. No. 48 (p. 453), cd. Paris, 1789 ; 

p. 607 : “ £a controversial rum ad tree “Nous louons Diou, Sire . . . de ce 
ordinos delata esset . . , vel acquitate qu’il vous a plu convoquer et assembler 
duoti, quid enim aequius quam £lii sous le nom des Etats, le Conseil 
tutelam matri committi T Vel assiduo Q4n6ral de votre Royaume, soul et 
nostro auditu, tutelam regii corporis solitaire remede, auquel ves majeurs 
et bonorum matri detulerunt, regem ont toujours recouru.'^, comme A I’ancre 
Navorrae odjut^rem et consiliarium saerd, pour renjettro toutea ohoses 
matri dederunt." en leur integrity et perfection.” 

* ‘ J^ecueils des Pieces concernants ^ 
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important, however, is that the Third Estate demanded, first, 
that the States General should meet again after five years, 
and after that every ten years ; and secondly, that the 
Ordinances made by the king should have a legislative 
character, and should not be revoked except in another 
meeting of the Estates.^ 

It was, however, twelve years before the Estates met again, 
in 1688, and again at Blois ; and this time the Estates were 
largely under the control of the Catholic League ; but it 
would appear that they were now even more determined 
to assert their constitutional position. The meeting of the 
Estates was opened by a speech of the king (Henry III.), 
and in this he declared on his oath that he would bind himself 
to observe all that he had decreed as sacred laws, and would 
not reserve to himself any liberty for the future to depart 
from them for any cause or under any pretext. It is true that 
Henry went on to say that in doing this he might seem to be 
submitting to laws of which he was himself the source, and 
which themselves exempted him from their authority, and 
that he was thus imposing upon the royal authority more 
limits than his predecessors, but, he says, it was a token 
of the generosity of a good prince to submit to the laws and 
to bind himself to maintain them.* 


^ Id. id., vol. ix.. No. 108 (p. 274) : 
“ 11 VOU8 plaira qua do dix ans en dix 
ana il sa fasse uno pareiUe convocation 
et aasembl4e dea 4tats . . . et nean- 
znoina quo pour cette foie, et afin de 
tenir plubtdt la niain & ]’ex6cution de 
ee qui aera avis^ aux preaonta ^tata, ils 
aeront indiquSs et remis a cinq ans 
prochaina.'’ 

Id. id. id. (p. 272) : “ II voua plaiae, 
anivant lea promeasoa connuea en votre 
propoaition, que ce qui aera par voua 
ordonnd, auivant la remonstrance des 
tToiB State, ne pourra Stre r4voqu6, eoit 
en g6n4ral on en particulior, ainon en 
pareille aaaembl^e et aur pareil avia dea 
4tat8, enjcMgpant k tq'ia jugea, mSme & 
oeux de voa ooure aouverainea, en caa 
qqp pour faire on juger au oontraire 


de CO qui atira 6t6 avia4 auxdita 4tata, 
leur fusaent pr^aentiea lettrea ou 
mandementa, voire en forme d’edita, ou 
par derogation apeciale on partiouli4re, 
de n’y avoir auctm egard et do n’y 
point obeir.” 

* ‘ Rocueil dea Pi6oea,’ &c., vol. iv. 
(v.) p. 65. Cf . Picot, ‘ Hiatoire des £tats 
Q6neraux,’ ed. 1872, vol. iii., pp. 100 ff ; 
“ Je me veux lier, par serment aolennel 
. . . d’obBorver toutos lea choses que 
j’y aurai arrot6es comne loix sacrees, 
Sana me reservor k moi-mSme la lioenae 
de m’en departir a I'avenir pour 
quelque cause, pr6texte, ou occasion 
que ce aoit, selon que I’aurai amSte pour 
ohaque point. ... , 

Que a’il aemble qu’en ce faiaant, je 
me Boumette trop volontairemept aux 
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It is no doubt true that Henry III. was at this time in the 
power of the Catholic League, and it is probably to the engage- 
ments of the “ Edict of Union ” that these words primarily 
refer ; but they suggest the temper of the Estates. We may 
put beside these some statements made by the Third Estate 
and the clergy, urging upon the nobles to join with them in 
persuading the king himself to swear, and to compel the Princes 
and the Three Estates to swear, to the Catholic Union. This, 
they said, could only be made irrevocable if it were sanctioned 
by the States General. The Edicts of the king had no other 
foundation than his will, and could be revoked by him at his 
pleasure, only Edicts approved and sanctioned by the States 
General were firm and inviolable. The kings were not bound 
by the civil laws (whatever this may mean), but they were 
bound by the Laws of God and the Natural Laws, and by 
those to which they had sworn when they were consecrated 
and anointed.^ 

In the “ Cahier ” of the Third Estate it was demanded 
that the “ Parlements ” should not publish and register any 
Edict until this had been communicated to the “ Procureurs- 
Syndics ” of the Estates of the provinces.* 

loix donl je suis auteur, ot (jui d'ollos- ouquolque occurrence nouvelle, ou con- 
memes mo disponsont do lour empire, sidoration. . . . 

et que par co moyen jo rondo la dignit/6 “ Que les rois n’etoient tenus aux 
royale auuunoment plus bornee et lois civiles ; mais aussi qu’ils n’etoient 

liinitSe que mes predeoesseurs, e’est en exempts do suivro los lois ^tablies de 

quoi la generosity du bon prince so Dieu, soi los naturolles . . .,nilesautre8 

connoit, que de dresser ses pensees et sous conditions desquelles, la couronne 

BOB actoB selon la bonno loi, ot se bander leur ytoiont dyferye, leuquolles its ytoient 

du tout & ne la laisser corrompre.” necessitus do suivre, entretenir et 

(He cites the story of the king who said maintonir comme juries k leur sacre et 

that if the power which he bequeathed onction royale.” ^ 

to his successors was loss than it had ^ ‘ Recueil des Anciennos Lois,’ &c., 
been, it was more durable.) vol. 14 (p. 632) : ” Extrait des Cahiers 

^ Id. id., vol. iv., p. 123: “La- du Tiers Etat pr6sentys au Roi aux 

quelle ne pouvoit autrement etre, Btats de Blois,” 1688 : “ Sur le point 

ni mieux ytablie irr6vocable, qu’ytant do la justice . . . que les Coura de 

lue, approuv6e et arret^e en I’assembiye Parleraent ne pussent k I’advenir 

gyn^role des ytats. D’autont mdmo que publier et enregistrer les ydits, avant 

touB les edits des rois n’ont d'autre qu’ils oussont 614 oommuniqu4s aux 

fondement queAeur volont4 et plaisir, procureurs-syndies des 4tats dans lea 

qu’ioeux sont r4vocables par eux- provinces.” 

mdmes d’un consentement oontraire. 
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It was also demanded by the Third Estate that the decisions 
of the Estates should not go to the king’s council, but should 
be published at once, as in some other countries ; but this 
was opposed by the nobles and clergy.^ And again, 
Henry III., in commanding the Estates to take the oath to 
the “ Edict of Union,” added that they should swear to observe 
the other fundamental laws of France about the authority 
of the king and the obedience duo to him. The Three Estates 
were apparently greatly troubled about this, and to reassure 
them the king, as it is reported, declared “ quil n’ entendoit 
faire lois fundamentales en son royaume que par I’advis de 
ses Etats.” ‘ 


These meetings of the Estates did not contribute much to 
the restoration of peace, and it was the political genius of 
Henry IV., supported by the “ PoUtiques,” which saved the 
country. At the same time it must be observed that the 
conception of the determination of great national problems 
by a constitutional representation of the whole nation had 
become so important that for some years Henry IV. con- 
tinued to profess his intention of calling together the States 
General. In the Declaration which Henry IV. issued after 
the assassination of Henry III., in August 1589, he promised 
to maintain the regulations about religion which had been 
agreed upon by him and Henry III. in April, until the con- 
clusion of a general peace, or the determination of the States 
General, wliich he proposed to call within six months.® 
A summons was actually issued in November 1589 for a 
meeting of the States General at Tours in March 1590,* 


^ Picot, op. dt., vol. iii. p. 111. 

* ‘ Beoueil deg Pieces,’ &c., vol. iv. 
(V.) pp. 131-ieO. 

* * Beoueil des Ancienneg Lois,’ 
vol. 16, No. 2 (p. 3) : “ Cependant, 
quil ne se fera auoune exercise d’autro 
religion qui de ladite Catholique, 
ApostoUque et Romaino, qu'ds villes 
et lieux de nostie rdyaume ou elle se 
fait & present, Boivant les articles ac- 
c(ird4B au mois d'Avril dernier, entre 


le feu roy Henri III. . . . et nous, 
jusques & ce que autrement il en ait 
estd atdvisS et orrStd par une paix 
g6n6rale en nostro royaume ou par 
les 6tat8 g6n6raux d’icelui, qui seront, 
pareillement, par nous oonvoqu^s et 
83Bembl6a dans le dit temps de six 
moia.” 

* ‘ Recueil des Ancitnnes Lois,’ &o., 
▼ol. 15, No. 14. 
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but tbe meeting did not take place ; and indeed it was scarcely 
possible that it should, for it was in March 1590 that the 
battle of Ivry was fought, and the war with the Catholic 
League continued till 1594, and with Spain till the peace of 
Vervins in 1698. 

The importance of the States General as representing the 
public min d is also attested by the fact that the leaders of 
the Catholic League called them together in 1693,^ while 
in 1596 Henry IV. called together, not the Estates, but an 
assembly of notables. D’Aubign6 in his History gives an 
account of the deliberations of Henry IV., whether he should 
summon the States General, and tells us that he decided 
not to do so, as the condition of the country was too unsettled, 
but that he endeavoured to make the assembly in some 
measure representative both of the various provinces and of 
the various orders of society, and he tells us that in his letters 
of summons Henry directed those whom ho called “ de s ’informer 
exactement de I’estat do la villo ou de la province,” and “ de 
prendre I’advis de ses subjects de ce a quoy il est bon d’y 
pourveoir pour y establir un bon et asseurd repos, et aussy de 
ce dont nous pouvons estre secourus.” * And perhaps more 
important are the terms of his opening speech, in which 
Henry assured the notabh's that ho had called them together, 
not as his predecessor had done, to make them assent to his 
wishes, but to receive their counsels and to follow them.® 
No doubt we must not take these diplomatic and tactful 
phrases too seriously, but they serve at any rate to illustrate 
what Henry and his ad\isers recognised to be the tendency 
of public opinion. 

It is quite true again that when Henry IV. issued the 
Edict of Nantes in 1598, he did not call together the Estates 


* Cf. Pioot, op. dt,, vol. iii. p. 216 S. 

’ Picot, op. dt,, vol. iii. p. 268. 

’ ‘Becueil,’ vol. 16, No. 106 (p. 118): 
“ Je ne vous ai point appel6e, oomme 
faiaoient mea predeceaaeuia, pour voua 
faire approuveia leura volont^a. Je 
vous ai aBsembl^a pour recevoir vos 
conaeils, pour lea croire, pour les 


suivre, bref pour toe mettre en tutelle 
entre vea mains ; envie qui ne prend 
gudre auz rois, aux barbes griaes et 
aux viotorieux ; mais le violent amour 
que je porte k mes sujets, et I’extreme 
envie que jai d’ajbuter oesBdeux beaux 
titres a celui do roi, me font tiouver 
tout aia6 et bonoralfle.” a 
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or dyen the notables, but published it with the advice of the 
Prinoes of the Blood, other princes and officers of the crown, 
and other great and notable persons of his Council of State ; 
but he was careful to say that he did this after he had examined 
the “ Cahiers des plaintes ” of his Catholic subjects, and after he 
had x>ermitted his subjects of the Eeformed religion to assemble 
and prepare their statements ; and that it was only when 
these had been carefully considered that the Edict was issued.^ 


We must turn to the financial authority of the Estates 
Provincial and General in the sixteenth century. We must 
bear in mind that the position of the Provincial Estates was 
of great importance, and that even though the States General 
only met occasionally, it must not he assumed that it was 
admitted that the French crown had the right to impose 
taxation at its own discretion. We give a few examples of the 
recognition of the place of the Provincial Estates in this matter. 

On the occasion of the marriage of Louis XII. to Anne the 
Duchess of Brittany in 1499, it was specially provided in 
the Letters Patent confirming the liberties of the Duchy, 
that when subsidies were to be levied, the Estates were to be 
called together in the accustomed manner,* and we find that 
in 1501 the Royal Commissioners, who were sent to hold a 


» ‘ Recueil,’ vol. 16, No. 124 (p. 171) : 
" PoTir coste occasion ayont recogneu 
cette affaire do tids grande importance 
et digne de trds bonne consideration, 
aprie avoir repris lee cahiers des plaintes 
de nos subjects catholiques, ayant 
auBsi permis & nosdits subjects do la 
religion pr6tenduo roform6e, de s'assein- 
bler par deputations pour dresser les 
leurs et mettre ensemble toutos lesditos 
remontrances, et sur ce fait conf6r6 
aveo eux par diversos fois et reveu les 
arrSts prdeddents ; nous avons jug4 
neoessaire de donner maintenant sur 
le tout A touB nosdits subjects une loi 
gAnArale, claire, nette et absolue, par 
laquelle ils soient reglAs sur tous les 
difierends qui sont 03 a'devant sur ce sur- 
rvenuB entre eux, et y pourront encores 
siirvenir cy-apiA^ . . . Four ces 


causes, ayant avoc I’avis des prinoes de 
nostre sang, autres princes et officiers 
do la couronne, et autres grands et 
notables porsonnages de nostre oonseil 
d’estat pids de nous, bien et diligem- 
mont poise et considers tout ceste 
affairo, avons par cest 6dict perpetual 
ot irrAvocablo dit, declare et ordonnd, 
disons, d6cIarcons et ordonnons etc.” 

* ' Urdonnancos,’ vol. 21, 1499 

(p. 160) (4) ; “ Item que en tant quo 
touche 6b impositions de fouaiges et 
autres subsides livrez on cueillis audit 
pays de Bretaigne, les gens des estats 
dudit pays soyent convoquez et appellez 
en la form accoustum^e.” 

Cf. ' Ordonnance of 1498 * (vol. 21 
p. 76) on the questnn of raising the 
price of salt in Burgundy, 
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meeting of the Estates of Brittany, were instructed to report 
to them the great expenses of the war in Italy, and to ask 
them to grant special taxation to meet these.^ In 1551 
Henry II. forbade the “ Parlement ” of Grenoble to interfere 
in the levy of taxes which the Estates of Dauphin4 imposed 
at their annual meeting.^ In 1571 it would appear that 
Charles IX. asked the Estates of Brittany to grant a subsidy 
of 300,000 livres, but they would only give 120,000.® In 
1678 the Estates of Normandy demanded the reduction of 
taxation to the level of the time of Louis XII., and granted 
the taiUe for one year only.* 

When we turn to the national authority we find that there 
are some important references, even in the first part of the 
sixteenth century. Louis XII. in 1508 speaks of the grants 
of money in the form of aids, tallies, and gabelles, as having 
been imposed by bis ancestors after great deliberations with 
the princes, prelates, nobles, burgesses, and other inhabitants 
of the country, to resist the invasions of its enemies.® It is 
true that the words do not refer directly to the States General, 
but they seem to imply the national consent to taxation. 
Francis I., in giving his mother charge of the kingdom in 
1516 and 1523 during his absence at the wars in Italy, 
8i>ecifically mentions that he has given her authority to call 
together the Estates of the kingdom, or of particular provinces, 
to report to them the condition of his affairs, and to ask 
them for aids.® In 1549 Henry II. issued an Ordinance 
raising the wages of the “ Gendarmerie,” and substituting 
this for the contributions in kind which the inhabitants of 
the places where they were quartered had been obliged to 
make to them ; but he adds that he had first caused the martter 
to be laid before the people of the various provinces, and had 
received their approval. In 1555 Henry repeated the Ordi- 
nance, and again added that he had imposed the necessary 
taxation with the consent of his subjects.® 

^ * Beoueil,’ vol. 61, No, 48 (p. 432). * ‘ Ordonnances,’ vol. 21 (p. 386). 

“ Id., vol. 13, No. 204. • ‘ Beoueil,’ vol. 12 (p. 42). 

* Picot, ‘ HiatoiA dee ^tata Qener- ’ ' Beoueil,’ vol. i3. No. 162. 

auz,’ vol. iii. p. 3, note 1. ' Id., vol. 13, No. 265. 

* Id. id., vol. ii. p. 380. * * 

VOL. VI. a * 2 H V • 
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We have aJready dealt "with the imxwrtant constitutional 
conceptions of the history and nature of the States General 
which the Chancellor, Michel L’Hdpital, set out in the speech 
with which he opened the States General at Orleans in Decem- 
ber 1660.^ For our present purpose it is important to con- 
sider the speech he made to them on Slst January 1561. 

He first put before them the lamentable financial position 
of the king, whose debts now amounted to 43 million livres. 
He proposed that the clergy should undertake to redeem the 
royal domain and the aids and “ gabelles ” which had been 
alienated, and he proposed to the Third Estate that the 
“ gabelle ” in salt, the ‘‘ tallies,” and the tax on wine should 
be greatly increased ; but he also assured them the king 
asked this only for a period of six years, after which all 
the taxes should be restored to the level at which they stood 
in the time of Louis XII. It is important also to observe that 
L’Hdpital added, that as the members of the Estates said 
that they had not received authority to make any grant, 
they should return to their provinces, and consult them, 
and return in May.^ 

When the States General met at Blois in 1576, several of the 
deputies of the Third Estate represented that the crown was 


* Cf. p. 473. 

* M. L’Hopiiol, ‘ (Euvres Completee,’ 
vol. ii. (p. 161). The king had reduced 
tais expenditure, but there was a heavy 
debt'of 43 million livres, and ho therefore 
begged the estates “k subvenir k son 
prince et lui ayder k son urgent neces- 
eitk '* (p. 164). The king begged the 
clergy “ de raohepter son domaine, 
see aydes et gabelles aliesnez, et s’ils 
ne le pouvoJt faire prksentement, qu'ds 
le fiet, dans six annkes prochaines. . . . 
Tontes fois avait ktk advisk ung ex> 
pedient, qu’aux lieux et endroits ou 
le roy prenait son droit de gabelles, on 
Ikveroit but chascung muyd de eel 
quinze livres toumois et aux lieux oh 
il n’y a gabelles, oniprendrast ung quart 
au autres redevancea. . . . 

a (p. 166) Et tau regard du tiers- 


eetat, quilz oonsentissent k I'augmenta- 
tion des tallies ; et oh Ton ne percoit 
que lee droicts de buitiesme ou dou- 
ziome du vin, que le roy en prendroit 
le quart ou autre raisonnable impost 
. . . et que le roy ne demandoiat 
lesdits imposts, aydes et subventions, 
que pour six ans au plus, et si plutost 
il se trouvoit acquittk de ses debtes, 
il remettroit le tout k son ancienne 
forme, et en tel estat qu’il estoit du 
rkgne de Louis XII. . . . 

(p. 166) Et parce que lesdits estate 
avirent remonstrk, qu’ils n'avoient 
charges de ceulx qui les avoient com- 
miz d’auoune chose aooorder, diet 
qu’ilz se retirassent en leurs pays, et 
assemblassent par ^ouvamemens, que 
dedans le premier jour de Mai ilz 
comparussent k Melim." 
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levying money by varions new impositions, contrary to the 
ancient constitution, and it was agreed to request the king to 
cause inquirieGi to be made about this in each province.^ 
The nobles joined in this request,* and again, when the Third 
Estate was asked to grant an aid of two million “ livres,” it 
replied that they had received no power from their con- 
stituencies to make such a grant.* 

At the Estates of Blois in 1588, one of the Burgundian 
deputies complained that they had been compelled to pay 
extraordinary impositions “ contre la liberty et le privilege 
du pays,” * and the Third Estate joined in the demand that 
the taille should be reduced to the level of 1576.® 

As we have already x>ointed out, no States General met 
during the reign of Henry IV., but it must be noticed that 
it was with the advice and consent of the Assembly of Notables 
which he called together in 1596 that the new tax of the 
“ pancarte ” was imposed in 1597 ; and it was provided 
that while one-half of the proceeds of the tax was to be under 
the direct control of the king, the other half was to be ad- 
ministered by a commission appointed by the notables. 
This arrangement did not, however, continue long. After a 
few months the commission transferred their part to the 
king, and in 1602 Henry IV. abohshed the tax, on the ground 
that it had been found peculiarly onerous, and substituted 
other forms of taxation for it.* 

It would thus appear that in the sixteenth century, as 
before, apart from the ordinary revenues of the crown, which 
now included the taille at a more or loss definite amount, il 
was generally held that it was proper, if not absolutely neces 
sary, that the crown should obtain the consent of the corn- 

* ‘Reoueil des Pieces concemement la Feuple." 

Tenu des Etate GAneraux, 1660-1614,’ > Id. id., p. 236. 

vol. iii. p. 233 : “ Qua pandaot raseem- ’ Id. id., p. 260. 

bids de oes presents Etats, on fait lever * Id. id., vol. iv., ‘ Frocds-Verbal,’ 

par les provinces plusieurs deniers sur p. 231. 

ledit Tiers-Etat, tant par formes * Id. id. id., ‘Pieces Justifleatives,’ 
d’emprunts, nouvelles impositions, que p. 131. 

autres nouvellett46, et Erections de * ‘ Reoueil,’ vol. *16, No.* 110 and 
nouveaux Etats et OfBoiers, contre No. 162. 

I’Estat anoien, et & la foulle du 
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munity, either formally or informally, through the Provincial 
Estates, the States General, or some less formal assembly, 
before it could impose taxation. It is no doubt probably 
true that in the sixteenth century, as in the fourteenth and 
fifteenth centuries, the crow from time to time raised money 
without any constitutional formality, but it seems dear that 
this was irregular. 
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CHAPTER V. 

the theory of representative institutions in 

THE POLITICAL LITERATURE OF THE SIXTEENTH 
CENTURY. 

We have so far considered the importance of the representa- 
tive institutions as we find them illustrated in the actual 
proceedings of the Cortes and the Estates, Provincial and 
General, of Spain and France, but we must now take account 
of the discussion of the subject in the political treatises and 
pamphlets of the sixteenth century. We have said enough to 
show that these representative institutions continued in the 
sixteenth century to have some real importance in the struc- 
ture of political society. 

This, however, is not a sufficient account of the significance 
of the conception of the oi^nised representation of the 
community. We think that it is clear that the importance of 
this was almost universally recognised in theory, and was 
accepted even by those who insisted most strongly upon the 
authority of the monarchy. 

We may begin by reminding ourselves of the terms in which 
Commines, in the last years of the fifteenth century (or the 
first years of the sixteenth century), refers to the States 
General. Commines’ own opinion was that the royal power 
was greatly increased when the king acted with the advice or 
counsel of his subjects, that is of the Estates ; he speaks with 
disdainful contempt of those who opposed their meetings as 
tending to diminish the royal authority ; and he is* equally 
dogmatic in maintaining that the king had na authority t« 
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impose taxation on his subjects without their consent.^ It 
is quite clear that to Gommines the meetings of the Estates 
were a normal, useful, and even, for financial purposes, a 
necessary part of any intelligent system of government ; and 
this is the more important because he was a great servant and 
officer of the French crown. 

It is, again, true that while de Seyssel’s principle of the 
limitation of the authority of the French monarchy rested 
primarily upon a legal foundation, and that he was little 
interested iu representative institutions, he was clear in 
maintaining that when there were great matters to consider, 
such as war or legislation, the king should call together, not 
his Ordinary Council, but a great coimcil of princes, prelates, 
nobles, jurists, and (though he seems to admit it grudgingly) 
some citizens of the great towns. ‘ De Seyssel had been, like 
Gommines, for many years in the service of the French crown. 

Again, as we have seen in the last chapter, Michel L’Hdpital 
as Chancellor of France, at the opening of the States General of 
Blois in 1569, spoke of the ancient Kings of France as having 
held meetings of the Estates frequently, and said that they 
had consulted them on matteis of grave importance for the 
country. He says indeed that the king was not bound to 
take counsel with his people, but it was good and useful that 
he should do so.^ It is clear that in L’HdpitaVs opinion the 
States General, as representing the French people, were a 
normal and valuable part of the political organisation of the 
country. 

It is also very important to observe that even Bodin, with 
all his insistence upon the “ Maiestas ” (sovereignty) of the 
King of Franco, maintains the great importance of the meet- 
ings of the representative assembfies, and indeed states this 
as a general principle which applied not only to France, but 
to the other important countries of Western Europe. He 
urges the great advantages of such assemblies for dealing with 
the evils which might arise in the commonwealth, for malriug 

laws, or for raising money. He praises the Spanish and 

• • 

^ Cf. pp. 214 and 201. 

. * Cf. D. 223. - 


* Cf. p. 473. 
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English rnle that their “ Curiae ” or “ Parlamenta ” met 
every three years, and while he admits that the Kiri g of 
France did not call together the “ Gomitia ” (the States 
General) so frequently, he points out that six of the French 
provinces had their particular assemblies. He mentions with 
approval Commines’ vigorous criticism of those who had 
opposed the meeting of the States General, on the accession of 
Charles VIII. (Tours, 1484) ; and finally he describes with 
admiration the system of representative assemblies, local and 
general, which were highly developed in Switzerland and 


Germany.^ 

1 Bodin, * De Republica,’ III. 7 
(p. 346) : “ “ Regia tomen poteatos 

optimia legibua oo inatitutia moderato, 
nihil corporibua et oollegiia firmiua 
aut atabiliua habere poteat. Nam ai 
opibuS) ai peenniia, exercitu, regi opua 
eat, id omnium optime a collegiia et 
oorporibua fieri aolet. Quinetiam illi 
ipai qui convontua, quae Hiapani 
curioo, Angli parlamenta vocont aboleri 
oupiimt, urgentibua poriculis od con- 
ventua, velut ad aocram anchoram 
oonfugiunt, ut aeipaos Rempublicam 
ab hoatibua tueontur. Ubi enim 
melius do curandia Reipublicae morbis, 
de aanondia populia, de iubendin legibua, 
de atatu conformando, quom apud 
principem in Senatu, coram populo 
agi poteat I . . . Quamobrem aapi- 
enter ab Anglia et Hiaponia inatitutum 
eat, si quidem illud teneremu.s, populi 
conventuB tertio quoque anno haberi, 
et ut prinoepa libentiua id foceret, 
nullum imperari tributum poterat, niei 
populi convontua haberontur : id 
quod etiamnum factum momini, quum 
ab Andium Duce Franciaco in Angliam 
iuaauB legationia cauaa traijeci. Noatri 
regea non ita saepe ut Angli comitia 
cogunt, aed cum aexdecim provinciae 
in hoc imperio numerentur, sex habont 
aua quaedam aingularia comitia, quae 
ut omnino tollergntur modia omnibua 
tentatum eat ab iia qui aua scelera et 
peoulatua pervulgari metuunt. Ut 


etiam Corolo VIII Rege Imperium 
ineunte, cum univeraae provinciae 
conventua haberi opertere una vooe 
conclamarentur, non defuerunt qui 
maieatatis crimen ingererent iia, qui 
in aenatu cum populo idem aentirent ; 
quibua aoerrime reatitit Philippua 
ComminiuB rerum gerendarum uau 
clariaaimus aenator. Sed quam aint 
neceaaoria totiua populi concilia, ex eo 
perapicitur, quod quibua populis aua 
concilia cogere licet, cum iia optime 
agitur : coeteri populi tributia ao 
aervitute urgentur, nam aingulorum 
voces minua exaudiuntur : totiua vere 
provinciae clariaaima vox eat, rogatio 
efficax, quam ne prinoepa quidem ipae, 
ai velit, repudiare poaait. Quanquom 
innumerabilea aunt oonoiliorum utili- 
tatoB. Nam ai conacribendi exeroitua, 
imporanda tributa, cogenda pecunia 
ait, turn ad hoatea repellandoa, turn ad 
latrocinia perditorum hominum ooer- 
cenda, turn ad portua, arcea, moenia 
aartatocta sint, viaa ot coetera id genua 
aarcienda, quae nulla ratione poasunt 
a aingiilia, omnium uptime ab universia 
conficiimtur ; ut enim omittam coetera. 
. . . Sed quae de conciliis provinci- 
arum diacimua quam aint Bebua- 
publicia utilia, quam provinciis aalu- 
taria, quam oivitatibua aingulia neoea- 
aaria, omnium optime Helvetii ao 
Germani sentiun^, eoque meliua, quo 
fructua longe quam noa uberiua. 
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Bodin returns to the subject in a later book of the ‘ De 
Bepublica,’ and deals specially with the principle that no 
taxation could be imposed without the consent of the Bstates. 
He says that in an assembly held by Philip of Valois in 1338 
it was declared that no taxation could be imposed without 
the consent of the Estates ; and that though Louis XI. im- 
posed a tax (without their consent) in the last years of his 
reign, this was abolished by the States General of Tours on the 
accession of Charles VEII. Ho adds that Commines main- 
tained that princes could only impose taxes with the consent 
of their subjects, as was still the rule in Spain, Britajsb and 
Germany.^ 

We have already referred to the very interesting and im- 
portant statements of James Almain and John Major, in the 
early years of the century, that the community is superior to 
the king, and can depose him ; and John Major says that in 
difficult matters the Three Estates of the kingdom are to 
direct him.* In another place we have pointed out that 
Calvin, with all his emphatic condemnation of the disobedience 
of private persons to the divine authority of the ruler, was 
also clear that if the king should abuse his authority and 
misgovern his subjects, the magistrates of the people, or 


De Helvetiia notum eat, et libris 
Mourato praescripliim : de Germania 
obscurius, habont tamen non modo 
singulao civitatos sua collegia, corpora, 
iura ujiivereitatiH : veruin otiuin decein 
Imperii provinciae, circulos ipsi appel- 
lant, sua singulis annis comitia cogunt, 
quorum rogat tones ac decreta ad 
universoB totius Imperii eonventuK 
referuntur : quibu.s Imperium illud 
stare Videmus, et quibua sublatis mere 
necesse est.” 

* Bodin, ‘ Do Bepublica,’ VI. 2 
(p. 656} : “ Ilaquo Fhilippo Valesio 

conventus Galliuos babonte anno 
Hcccxxxvm, populi rogationo decre- 
turn est, ne ullum tributi aut vectigalis 
genus nisi consentientibus ordinibus 
imperaretur. Ac tametsi Ludovicum 
XI. regem* gravissilna diificillimaque 
bella 00 imp'ilissent, ut praetor vectigal 


praediorum publicorum ao dominii 
fere octingentios H. S. Tributi nomine 
cxtrenio imperii suo anno exigerel : 
nihilominus tamen Carolo VIII. regnum 
ineunte, coactis apud Turnnes comitiis, 
annua ilia, quae ordinaria evaserunt, 
tributa sublata sunt : sod oandem 
oblationem quam Carolo VII. dono 
dedcrant, in aerarium ac septtiagios 
H. S. donatiunis nomine inferri, quam 
summam Mcmcl lautum ab imiversis 
ordinibus exigi placuit : ne impostorum 
imperaretur. Bt quidem Philippua 
Comminius, qui tunc publici consilii 
particep.s erat, negavit principibus tri- 
bute imperare licere : sod ea tantum 
caporo pease quae consentientibus 
subditis dono darentur : eoque iure 
Ilispanos, Britannos^ Germanos etiain- 
num uti videmus.” 

• Cf . pp. 246 and 248. 
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perhaps the Three Estates, should restrain him.^ We have 
also, in an earlier chapter, dealt with the conception of the 
nature and source of law in St Germans (1539), and especially 
his treatment of English law as being primarily founded upon 
custom ; and we are here only concerned to observe that 
when this was not adequate, the laws which he calls 
statutes could be made by the king, the lords spiritual and 
temporal, and the community of the whole kingdom in 
Parliament. * 

We have also referred to that important work of Sir 
Thomas Smith, ‘De BepubUca Anglorum,’ which sharply 
contrasts the prince who governs with the consent of the 
people and according to the laws of the commonwealth, with 
the tyrant who makes and breaks the law at liis pleasure. “ 
We must now consider his treatment of the nature and power 
of Parliament. He defines a respublica or commonwealth as 
being a multitude of free men united into one, and holding 
together by mutual wills and contracts, for their protection 
in peace and w'ar.* The fundamental character of the 
government of the commonwealth of England ho describes 
in sweeping and emphatic words. It belongs to tliree kinds 
of men ; the king or queen by whose will and authority all 
things are ruled, the greater and lesser nobles, and the yeo- 
manry, and each of these classes has its part in judgments, 
in election of officers, in imposing taxation, and in making 
laws.® The meaning of this far-reaching statement is ex- 
plained when, in a later chapter, he goes on to describe the 
ParUament and its powers. It is in the Parliament that the 
whole absolute power resides, for there are present the kin g, 
the nobles, the commons, and the clergy are represented 
by the bishops. It is they who take counsel for the well- 
being of the kingdom and commonwealth, and when, after 
long deliberation, a Bill is read three times, discussed in 
both Houses, approved, and confirmed by the assent of 
the king, no question can be raised as to what has been 

^ Cf. p. 266. , * Sip Thos. Smith, ‘ Dq Republioa 

“ Cf. pj). 334-236. Anglorum,’ I. 10 (ed. 1683). 

» Cf. p. 326. - Id., 1. 34. » 
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decided, for it has the force of law.^ There was indeed little 
or nothing that was new in this, but it is interesting to compare 
the statement of the “ absolute ” authority which resides in 
Parliament with the conception of Bodin, 

Sir Thomas Smith goes on to enumerate the powers of 
Parliament, and in a later chapter, those of the king. Parlia- 
ment among other things makes laws, declares the rights and 
properties of private persons, establishes the forms of religion, 
determines the succession to the kingdom, imposes taxation.® 
The king, on the other hand, has the right of making war 
and peace, of appointing the Council, he has absolute power, 
not restricted by any laws, in time of war ; he has eontrol over 
the curroney, the right of moderating the severity of law, 
when mercy and equity require it ; he appoints the chief 
officers of the kingdom, and no jurisdiction great or little 
belongs to anyone except the king.® 


We have set out these statements of political writers, 
mostly of the earlier part- of the century, because, as it seems 
to us, it is only when we have made clear to ourselves what 
was the normal judgment of the time that we can properly 
understand and appreciate the significance of the often 
liighly controversial literature of the later part of the century. 

We have already cited George Buchanan’s emphatic state- 
ment that the legislative authority belonged to the whole 
people of a commonwealth, but that as in Scotland this 


* Id. 111., IT. 1; “ Tho most high 
and ahsolntb powor of Ihc realm of 
England coiisistcfh in tho Parliainenl . 
For a.s in worro whore the king himself 
in porflon, tlio nobiliiie, ilio ro.sf of llio 
gentilitic, and the yeomanrie are, is 
the force and power of England : so in 
peace and conmiltation when the Prince 
IS to give . . . tlio last and highest 
eommandomont, the llaronic for the 
nobilitio and higher, tho knights es- 
quierH, gentlemen and commons for tho 
lower part, of the commonwealth, tho 
binhoppea for the clergio, bee present 
avertiae. {‘onsult^ and show what is 


good and noccssario for the common- 
wealth, and to consult together ; and 
upon maturo deliberation everio bill or 
lavo being thriso rcado and disputed 
uppon in either house, the other two 
parle.s first each apart, and aftor tho 
Prince himself in presence of both tho 
porlioa doeth consent imto and alloweth. 
That is Iho Prince’s and whole reolmes’ 
deedo ; whereupon juatlio no man can 
e.omplaiiie, but must accomodate him- 
bolfo to finde it good and obey it.” 

* Td. id., II. 1. , 

» Id. id., II. 4 . 
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power should be entrusted to persons cliosen from all the 
orders (Estates) who should deliberate with the king, and 
that only after tiiis should the final judgment be given by the 
people.^ 

In the Huguenot pamphlets the demand for the recognition 
of a regular representative authority was founded in the 
first place upon historical contentions, which may have been 
in some respects overstated and even fantastic, but that 
does not moan they had no value. Hotman in the ‘ Franco 
Gallia ’ (1573) maintained that the supreme government in 
the Merovingian period belonged to the assembly of the repre- 
sentatives of the whole people, which met every year, and was 
composed of the king, the nobles, and the deputies of the 
provinces, and he held that this continued in the Carolingian 
period, and under the house of Capet. ^ He was on firmer 
ground when he came to the later Middle Ages, and put 
together a number of examples of the importance and actions 
of the States General in France, from the time of the first 
great meeting, to deal with the conflict between Philip the 
Fair and Boniface VIII. in 1302, down to the Stales General 
of Tours in 1484.3 He cites that important passage in Corn- 
mines’ ‘ Memoires,’ to which we have already referred, and 
concludes that it was only the flatterers of the king who 
resisted the freedom of the Estates.* 

Much of this may seem a little fanciful, but it is not so 
fantastic as the notion that in the Middle Ages the govern- 
ment of the Empire or the French kingdom had been 
that of an absolute, monarch. We are, how^ever, not here 
concerned with t.h<5 accuracy of Ilotman’s api)oal to history, 
but with the imi)ortanco of its appearance at tliis time.. For 
it recurs in the other important political tracts of the 
time. 

The ‘ Bcmonstrance ’ demanded tlu‘ restoration of the 
ancient laws and the assemblhig of the. Estates, as had been 
the custom till the. Fi-ench kings desired to rule absolutely 

» Of. p. 333. = Id. id., XVI^.-NIX. , 

“ Uoltnan, ‘ Franco Gallia,’ X., pp. * Id. id., XIX. (p. 708). 

6A7 j XV., XVII. . 


% 
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(Bouveramemeiit) and uncontrolled.^ The writer cites various 
examples of such meetmgs in Merovingian and Garolingian 
times, and contends that it was by these means that the 
proper relations between the king, the nobles, and the people 
had been maintained, and should now be restored. * He 
m^es the excellent results of the meeting of the States General 
at Tours in 1484, and the good work begun by the Estates 
which met at Orleans in 1560, which had been unhappily 
frustrated by evil machinations.® What is better, he ex- 
claims, than that ihe Ordinance of God should be graved on 
the heart of the king, and that the king should govern with 
the goodwill and consent of his people ; and what is more 
detestable than that he should lord it over them by constraint ; 
how can the State be now maintained but by the ancient and 
sacred rule of calhng tog(^ther the Estates, by means of which 
some remedy might. b(i found for the corruption of religion 
and justice.^ 

The ‘ Droit des Magistrats ’ points out the excellent results 
of the recognition of the authority of ParUamemt in England,® 
and assorts that the French people had from the first so 
ordered the monarchy that the kings did not reign by heredi- 
tary succession alone, but were elected by the Estates of the 


’ ‘ Remonstrance aiix Seigneurs.’ 
p. 76 : “ Procures que leg lois oiiciennos 
obtiennent et rocouvrenl leurs vigueurs 
en ce Royaumo, ot que par la convoca- 
tion legitime dos Estats (cu commo cn 
un Royaume libre, Jos longues doivent 
aussi estre libros), on pourvoye u uno 
mine prochaine dont la Franco est 
monassee. Qui eet un moycn legitime 
dea la^ premiere institution de ooate 
Monarchie, pratiqu6 et continu6 iusques 
a ce que nos Roys ayent voulu regner 
souversinement sans estre controrolloz, 
loquel il est expedient ot nocosseiro de 
revoquer en usage. £n cos assembloes, 
qui au commencement ee nommoyent 
parlemens, le Roy communiquait avee 
SOB Bujets, prenoit lours advis, oyoit 
leurs plaintfs et y ppurvoyait. Et de 
oeste police dependent la grandeur de 
la, Prance.” , 


* Id., p. 77. 

» Id., p. 78. 

* Id., p. 78 : “ Qu’y a il plus re- 
commandable, que quand I’ordonnonce 
de Dicu qui est autheur et conaervateur 
do tout bon ordro, oat engrauee au 
couurs des Roy, et le Roy regno auoc la 
benevolence ot consentemont de son 
people. Comme auasi il n’y a rien de 
plus detestable que quand le prince 
veut dominer par contrainto, et per- 
vortit la fin pour laquelle il est ordonnd 
de Uieu. Et comment est il anjourdhuy 
possible do maintenir cost ostat . , . 
si ce n’ost par coste oucienne et aainte 
obBervanco, d’aBBomblor les Estats, par 
lesquels on pourra remedier & la cor- 
mption qui a tout gaignde but la 
Religion ot la justica" 

“ ‘ Droit des Magistrats,’ p. 760. 
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kingdom, who had also exercised the right of deposition.^ 
The ancient and authentic histories showed that the same 
Estates had possessed the authority to appoint and remove 
the principal officers of the crown, or at least to observe 
what the kings did in this matter, and to control taxation and 
the other more important affairs of the kingdom in war and 
peace. The writer recognised indeed that this was no longer 
the case in France, but he maintains that this was contrary 
to the methods of the “ Anciens ” and “ directement repug- 
nant aux loix posces avec le fondement de la Monarchic 
Fran5aise,” and he appeals to all good jurists to say whether 
any prescription was valid against these. 

The ‘ Vindiciae Contra Tyrannos ’ sets out the same con- 
ception in omphalic terms. In ancient times the assembly 
of the Three Estates met every year, in later periods from 
time to time, to determine matters concerning the common- 
wealth, and the authority of this assembly was such that its 
decisions were held as sacred. It was in its power to deter- 
mine such matters as war and peace* , as the imposition of 
taxation, and when the corruption or tyranny of the king 
required, it could even change the siicccssion. Hereditary 
succession had been accepted to avoid the inconveniences of 
election, but when it caused greater evils and the kingdom 
became a tyranny, tin* lawful assembly of the people retained 
authority to depos(* the tyrant and to appoint a good king in 
his place.* 

’ ni.. p. 766. 

“ ld..p. 767. 

* ‘ Vindiciao Contra Tyrannos,’ Q, 3. 
p. 98 : “ At praetor liaou, quotannis 

olim, post vuro aJiqunndo, quolicst-un- 
quo saltern neeos.sitas postulabat. habo- 
batur trium ordinuin convenins, quo 
logiones urbesque omnes alieuiu.s uonii- 
nis Buos logatoB mitiebont, nt quidom 
Plobei, Nobiles, Ecclosiustici in una- 
quaque sigillatim, ubi de iiis quao 
nd Eempublicain pertinobant publico 
statuobatur. Ejus vero conventu.s, 
oa fuit perpotua authoritas, ut nun 
modo, quae ibi statuta forent sacra 


sanctaqu(' haborentur, sen pax facionda, 
bolluni gorpndum, sive Regni 
Procuratio cuiquam deforenda, sive 
vectigal iniporaiidum essot : vorum 
etiaui regi.s luxu.s, dcsidiuc, tyranni- 
disve L-aiusa in coenobin detj-udorentur, 
eoque autlioro, universae adoo stirpes 
regni succesaione privarentur, non .socus 
ac primum, Populo auctore, ad regnum. 
vocatuo I'uorant. Nciiipe quas consen- 
sus extulorat, dissonsus oxturbabat. 
. . . Kx quo bunp liquet, suocessionem 
tolloratam quidem ad vitapdxun ambi- 
tum, soces-sionem, interregnum, et alia 
electionis mcommpda. t sane ubi 
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Like the ‘ Droit des Maj?istrats,’ the ‘ Vindiciae ’ cites the 
example of tho regular meetings of the Parliament in England 
and Scotland,^ and in another place maintains that in the 
empire, as well as in J’oland, Tlungary, J)enmark, and Eng- 
land, taxes could only be imposed by the authority of the 
public assembly, and asserts that this had b(ien Ihc rule also 
in France, and refers to the law of Philip of Valois.® 

We turn to Spain and the. Jesuit Alariana. In an early 
chapter he declanss that the decision about the law of suc- 
cession must be made “ ordinum consensu ” ; ® but his 
position is more completely developed in a later chapter in 
which he discusses the question whether tho authority of the 
community or the king is the greater. (We have already 
cited some jiassages from this chapter.) ^ lie begins by 
referring to the constitutional order of Aragon, but, feeling 
apparently that this was somewhat unusual, he turns to 
other countries whore the authority of the people was less. 
Almost all recognise the king as ruler and head of the common- 
wealth, and that his authority is greater than that of any one 
of the citizens, but they deny that his authority is equal to 
that of the whole commonwealth or to that of the represen- 
tatives and principal men elected from all the orders (Estates) 
in their assembly ; as we see in Spain, wh('re the king cannot 
impose taxes against the will of the people. It is the same with 
laws, they are S(*,t up when they arc. promulgat(«i, but are 
established by the. custom of tliosi^ who live by them. The 
commonwealth has the right to depose, and even to slay tho 


graviora danina conHequeroiitur, ubi 
regnum Tyraunis, ubi rogis Kolium 
TyrannoK invaderet, I’opuli logitimo 
conventum, et Tyranni rogiHve ignavi 
expellendi, adve agnates doduc.ondi, et 
boni regie in eius locum adsciscendi, 
authoritatezn sibi perpetuo retinui.sse.” 

* Id., Q. 3, p. 100. 

“Id., Q. 3 (p. 142): “No voro 
pecuniae ii^ alium ^ usum extorque- 
antur, iurat Imperator, se nulla, nisi 
copventuB -p ^Lilici aulhoritato voctigalia 


imposituriun, Iributave indictwum. 
Idem roges Puloniae, Hungariae, 
1)aniao, Angliao consimilitor, ex lege 
Eduardi primi. Francorum reges 
olim in Iriiim Urdiniun conventu vecti- 
galia imporabant. Unde enim est lex 
Philippi Valesii, no collectao indioantur, 
nisi summa necessitate urgente, deque 
Trium Ordinum consensu.” 

“ Mariana, ‘ Do Rago,’ I. 3 (p. 36). 

‘ Cf. p. 376-77. 
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king who becomes a tyrant, for it lias retained in its own 
hands an authority greater than that which it lias delegated.^ 

Mariana recognised indeed that there were some learned 
men who denied this, and maintained that the king was 
greater than the whole body of the citizens. He answered 
that this was true only in nations wh(‘re there was no public 
assembly, wluwe the people or the chief men never met to 
deliberate on the affairs of the commonwealth, where men 
were compelled to obey, whether the rule of th(! king was just 
or unjust. He adds contemptuously that this was surely an 
excessive authority, and ve.ry near a tyranny, and as Aristotle 
had said might be found among barbarous peoples. We are, 
however, he says, not concerned with barbarians but with 
that form of government which exists among ourselves (in 
Spain), and with the best and most wholesome form of 
government.^ 

^ Id, id., T. 8 (p. 70): “In aliis do logum sanctiono indicium esto, quat*. 

provinciis ubi minor populi auctorita.w auotoro Augustino, d. quarta, o. in 

eat, Kegiun inuior .- an idem indicium iatia ((jratian, Decretum, D. 4, 3), tunc 

sit, et an rebua communibua id cx- iustituuntur cum proinulgantur, firm- 

pediat coneiderandum eat. Plorique antur, cum moribus utentium appro- 

omnea Regem rectorem reipublicae bantur. . . . 

ot caput esao concodunt, robua geroudia Fraetorca Begem pravia moribu.x 

aupreraam et maximam auctoritatem rempublicam voxantem, atque in aper- 

habere, aivo bcllum hoatilibus indican- tarn tyraiinidom degonorantom com- 

dum ait, aivo iura aubditis in pace primere oadem re.spublica qui poaaet, 

danda. Neque dubitant maiorem principutu et vita, ai opus ait, apoliarc, 

uniua q\iam singulorum turn civium nisi maiore potostato penes ae retenta, 

turn populorum imperandi potestatem cum Regi suaa partes dolegavit." 

ease. ® Id. id., I. 8 (p. 71) : “ Video 

Idem tamen, ai reapublica univorsa, tamen non deesae viros eruditionia 
aut qtii eius partes gerunt, sive primarii opiniono praestantos, qui aeeua statuant. 
ex omnibus ordinibua dclocti, in unum Begem non singulis modo civibus, sed 
locum aententiamque conveniant, ne- etiam universis maiorem eaae. . 
gant pari iubendi aucioritate Begum (p. 72) Eat autom perspicuum, id 
fore. Quod experimento comprubatur institutum in quibuadani gentibua 

in Hiapania, vectigalia impersre Begem vigero,ubi nulluaost publicus conventus, 

non posse populo diasentiento. Utetur numquam populus aut prooerea de 

quidem ille arte, praemia civibus republica deliberaturi conveniunt : ob- 

ostentabit, nonnunquam terrores, per- temperandi tantum necessitas urget, 

trahondis caeteria in suam sentontiam : sive aequum aivo iniquum Begia 

solicitabit verbis, spo, promissis (quod imporium ait. Potostas nimia procul- 

an recte fiat non liaputamua) ; aed si dubio, proximequo ad iyrannidem 

restiterint tamen, eorum potius iudicio vorgona, qualem inter gentes barbaras 

quam Regis voluntati atabitur. Idem vigere Aristoteles -affinnai. m reliqrjt. 
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Mariana’s conception is clear, but it is further developed in 
a very important passage dealing directly "with the Cortes. 
In order to restrain the king ■within due bounds, our ancestors, 
he says, had provided that nothing of greater importance 
should be done withoTit the wiU of the chief men and the 
people, and to this end it "was the custom to call to the 
assembly of the kingdom men chosen from aU the orders 
(Estates), the Bishops, the “ Proceres ” and the Procurators of 
the cities. This still continued in Aragon and other provinces 
of Spain, but in Castile (in nostra gcnte) it had for some time 
come about that the “ Proceres ” and the Bishops had been 
excluded from the assembly, and he suggests that this had 
been done in order that public affairs should be controlled by 
the capricious -will of the king and the desirtss of a few. The 
people complained that the Procurators of the cities who 
alone continued to attend wore frequently corrupted by bribes 
and pronaises, especially as they w^ere appointed by lot and 
not by deliberate choice.^ 

Those observations of Mariana on the composition of the 
Cortes of Castile are very important and interesting, and in 
the remainder of the chapter he develops his view of the 
importance of the aristocratic element in the Spanish consti- 


Nec loirum cum roboro corporis sine 
oonsilio, suit) pruduutia ad sorvitutem 
nati suntquidam ; Principum imporiuiu. 
quamvis grauc, volciilos nolen los f orunt . 
Nob hoc loco non do baibaris, sod do 
principatii qui in nostra gonto viget 
et vigoro aequum c.st, deque optima ot 
saluberrima imjierundi forma dis- 
putainus.” 

^ Id. id., 1. 8 (p. 76) : “ Hoc niaioros 
nostri, providentes viri prudentos 
periculuni, ut Bogos contineronl intra 
modestiae et modiocritatis fines, nu so 
nimia potestato efierent, undo puldica 
pemicies exist oret, mult a sapienter 
sanxerunt atque praeclaro. In his 
quam prudenter, quod nihil maioris 
lei Bine voVmtate pfocerum et populi 
aanctum esse voluerunt ; eoquo con- 
sil>o, delee^ ^ 'ex ontnibus ordinibus ad 


convontus regni, PontiSces tota ditiono, 
proceres, et procuratores civitatum 
euocare moris erat. Quod hoc temporo 
in Aragoniaaliisque prouinciia retentum, 
veliem nostri Principes reponerent. 
Cur enim maiori ex parte antiquatum 
in nostra gente est, exclusis proceribuB 
et Episcopis, nisi ut sublato communi 
consensu, quo salus publica continetur, 
Rogib od arbitrium, ot ad pancorum 
libidinem res publicao et privatae ver- 
tantur. Homines priuatos, quales 
procuratores urbiiun sunt, qui soli 
hac tempestate supersunt, donis speque 
corrumpere conqueritur populus paasim : 
praoBortim non iudicio delectos, sed 
Bortia temeritate dosignatos, quae nova 
corruptela est, arguaentum reipublicae 
pierturbatae, quod prudentiores dolent, 
inutire nemo audet.” 
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tution. We aJre, however, not writing a history of constitu- 
tions, and cannot therefore deal with this question as it 
deserves. 

We turn to Hooker, and it is highly important to observe 
how emphatically so careful and restrained a political thinker 
sets out the importance of the authority of the community as 
represented in Parliament. In the first book of the ‘ Ecclesi- 
astical Polity ’ ho was dealing with the general principles of 
law, and the source of the positive law in the authority of the 
community ; he was not concerned, except incidentally, with 
the question of the representation of the community. Such 
reference, however, as he made, was clear and unequivocal. 
“ Laws,” he says, “ they are not therefore which public 
approbation hath not made so. But approbation not only 
they give who personally declare their assent by voice, sign, 
or act, but also when others do it in their names by right 
originally at least derived from tlnun. As in parliaments, 
councils, and the like assemblies, although wo be not person- 
ally ourselves present, notwithstanding our assent is by 
reason of others, agents there in our behalf.” ^ It is Parlia- 
ment which expresses that public approbation ■without which 
there is no law. 

It is, however, in the eighth book that Hooker’s treatment 
of representative* authority is fully developed. He does this 
in his careful discussion of the relation of the ecclesiastical 
authority to that of the State, and it is in this connection that 
he sets out Avith great precision his conception of the nature 
of Parliament, and of it.s relation to the king and the whole 
community. “ The Parliament of England, together With 
the convocation annexed thereunto, is that whereupon the 
very essence of all government -within this realm doth depend ; 
it is even the body of the whole realm j it eonsisteth of the 
king and of all that -within the land are subject unto him ; 
for they are all there present, either in person or by such as 
they volimtarily have derived their very personal right 

^ Hooker, ‘ Eoolesiastfcal Polity,’ 1. 10, 8.« • 


VpL. VI. 
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unto.” ^ Such is Hooker’s conception of the nature of 
Parliament, and lost there should be any confusion as to the 
source of its authority, he adds at the end of this section : 
“ Which laws being made amongst us, are not by any of us 
to be so taken or interpreted as if they did receive their force 
from power which the prince doth communicate unto the 
Parliament, or to any other court under him, but from power 
which the whole body of the realm being naturally possessed 
with, hath by free and deliberate assent derived unto him 
that ruleth over them, so far forth as hath been already 
declared.” ^ 

The authority of the laws is derived, not from the king, 
but from the whole commimity, as indeed is the authority of 
the king himself, as w'o. have seen in an earlier chapter.® 
The authority of the king in regard to the making of laws 
had been described a little earlier in the same section as 
mainly negative. “ The supremacy of power which our kings 
have in the ease of making laws, it rostoth principally in the 
strength of a negative voice ; which not to give them, were 
to deny them that without which they wore but kings by 
mere title, and not in exercise of dominion.” ^ 

It is clear that Hooker, like St Germans and Sir Thomas 
Smith, had no doubt that in England the supremo power, 
that is the legislative, resided not in the king alone, or in 
any smaller body of persons, biit in that assembly which 
contained all, and represented all the community, the king, the 
peers, and the whole body of the people. 

Finally, we turn once again to Althusius, who is specially 
impprtant to us as expressing the continuity of that repre- 
sentative theory in Germany which we have seen in Leopold 
of Babenberg and in Nicolas of Cusa.® 

Althusius describes the nature and functions of the councils 
of the commonwealth, no doubt primarily with the constitu- 
tional system of the German Empire in his mind, but also 
as the embodiment of a general principle of political society. 

* I ^ 

* ]d. id., VIIl. 6, 11. * Cf. pp. 39 and 215. 

, * Cf. n-t/O. 

* / 


€1 



CHAP V.] THEOET OF EEPEESENTATIVE INSTITUTIONS. 


499 


They are composed of the “ members ” of the political society, 
and consider and determine upon all the difficult and weighty 
matters which concern the whole “ imperium,” such as the 
fundamental laws, the “ iura Maiestatis,” the taxes, and other 
matters which require the deliberation and consent of the 
whole “ polity.” All the “ members ” have the right of 
deliberation, but the deoision is made by the votes of the 
majority.^ 

This is clear and important, but of equal importance is 
Althusius’ statement of the principles (rationes) on which 
this representative system rests. First, that which concerns all 
should be done by all ; second, it is better that these matters 
should be considered by many, for many know more and are 
less easily mistaken than a few ; third, there are some affairs 
which cannot be dealt with except by the people in such 
councils ; fourth, those who have great power are restrained 
and corrected by the fear of such councils, in which the 
demands of all are freely heard. Finally, it is in this manner 
that the liberty of the people is preserved, and the public 
officers arc compelUid to give aecoimt of their administration, 
and to acknowledge that the people or universal society, by 
which they have been created, is their lord.® 


' Althueius, ‘ Politica,' XVII. 50 : 
“ Concilia ilia occumoniua gonoralia 
regni, sou corporis consociati, sunt 
nioinbroruni illius convocatorum con- 
ventus, in quo do Kopublica oiusquo 
ulilitato ot coinmodis . . . doliberatur, 
et I'onsiloruiii comnumioaliono pro saluto 
communi aliquid concluditur ot decer- 
nitur. 

In his itaque conciliis ol coiniliis 
goncralitor totius ooiisociationis uni- 
versalis, regni sou Reipublirao nogotia 
illius ardua. ditHcilia et gravia tracian- 
tur, examinantur et oonrluduntur, uti 
sunt nogotia et causae to bum Imperium 
politiamve, vel mombra illius concor- 
nentes, do legibus fundamontalibus 
politiae, do iuribuc tMaiestatis, do con- 
tributionibus et colleotis indioandis . . . 
ct de aliis, quae communem delibera- 


tionom ot consensum totius politiao 
postulant. 

57. Concilia igitur ot comitia haec, 
politiao vel rogni sunt epitome, ad 
quam omnia publica rogni nogotia 
roforuntur, ot a inombris regni disoussu 
ot oxaminata dooidimtur. 

68. luB deliberandi, consultondi, ot 
oxamiaandi singula, regni ot, Rei- 
publicae membra habent. lus deoi- 
dondi vero ost poiios sufFragia ot son- 
tontias plurimorum inembrorum.” 

Cf. id. id., XVIT. 43, 44. 

“ Id. id., XVII. 60 : “ Rationes 

horuin Comitiorum sunt. Primo, 
quod oranos tangit, ab omnibus peragi 
aoquuin ost. . . . Doinde, melius 
causa a pluribus pxaiuinail . . • oum 
plures plura soiunt, o'^minus fall' 
possuut, Tertio, .^uia qua il^m sui)t 
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These axe drastic and emphatic statements of the principle 
that the supreme authority in a political society is not only 
derived from, but remains with the whole community or people, 
and the assembly which represents it. There is indeed nothing 
here to surprise us, for, as we have already seen, the supreme 
authority or “ Maiestas ” always remains and must remain, 
in the judgment of Althusius, with the whole community ; ^ 
but it makes it plain that in his mind this was no merely 
abstract judgment, but that this supreme authority had a 
concrete embodiment in the representative assembly. 

The reference to the representative assembly as protecting 
the liberty of the people is interesting, and he returns to this 
in a later chapter. It is, he says, a part of liberty that those 
at whose risk, and by whose blood and treasure, things are 
done, should administer them by their own counsel and 
authority. 2 

It is also clear tliat in the judgment of Althusius these 
representative councils of Ihe community were to be foimd 
in all the countries of Central and Western Europe, not only 
in the Empire but in Franco, in England (he refers to Sir 
Thomas Smith), in the Netherlands, Poland, Castile, Aragon, 
Portugal, Denmark, Norway, Sweden, and Scotland ; ^ and 
it should bo observed that he describes the constitutions of 
the various territ orufs in the German Empire as having the 
same character.^ 

Althusius was indeed no enemy of monarchy, but he main- 
tained, in direct opposition no doubt esi)ecially to Bodin, 


negotia, quae non possunt nisi u 
populo in talibus < uiniliis tractori. 
QuarV>, qui sunl in niagnn potontia. 
horum coniitiorum inotii, in quo libore 
omnium postulatn nudiuntur, in oflicio 
contineri et corrigi possimt. Doiiiquo 
hoc modo libertas quaedam populo 
supereet, atque administratores publici, 
Tationea auae administrationis roddero, 
et populum, seu universalom consocia- 
tionem, dominum suum, a quo sunt 
conatiluti agnoscert^coguntur." 
i Cf. pp.J''0, 378. 


= Id. id., XXXllI. 30: “Deinde 
libertatis pars ost, quorum porii'ulo, 
fucultaiibus, auxdio, boni.s atque san- 
giiino ros gpritur, ilia oonim quoquo oon- 
bilio et auctoritato administretur. . . . 
Undo libortat is imago in hoc comitiorum 
habondorum iure retinetur, et poten- 
tiorum, adulatorum, iniustorum et 
avarorum conatibus remedium pon- 
itur." 

■’ Id. id., XXXIII. 

« Id. id., VIII. e 
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that in a good polity the various elements must be combined ; 
the democratic in the assemblies of the people, the aristocratic 
in the senate and councillors, the monarchical in the executive 
action of the supreme magistrate, the king.^ Or, as he put 
it in another place, every foi‘m of commonwealth was “ tem- 
pered ” and mixed, and he refused to recognise that there could 
be any simple and unmixed form of political association, 
the infirmity of human nature would prevent its continuance, 
nor could if. be adjusted to a good and social life,* 


We think that it le clear that m theory as well as m fact 
the political representation of the community was important 
in the sixteenth as well as in the fourteenth and fifteenth cen- 
turies, and it is obvious that it was thought of as existing in 
almost all European countries, and not only in Spain or England 


or the Empire. 

1 Id. id., xxvn, 44 : “ Undo in 
bona politia temperamontxun quoddani 
coDopicitur. Nam in populi comitiis, 
Democratiae imago apparot : in senatu 
et consiliariis Aristocratiao, in oxecu- 
tione Bummi HagistratuB, Bogiae potes- 
tatis et Monarchiae species." 

* Id. id., XXXIX. 16 : " Quod cum 
ita sit rocto dicimus tomperatam et 
mixtam esse quamvis Reipublicae 
speciem, uti hominis complexio ex 
qiiatuor quos dixi humoribns esse 


tomporata. ■ . . 

Id. id., XXXIX. 23: “Constat 
onim ox praecedentibus et tota doc- 
trina politica, me nullam speoiem 
Magistratus ab ilia mixtione immunem 
statuere. 

Simplicem et purum statum in 
politica hac consociationo non agnosoo, 
nequo ob naturae humanae imbecillita- 
tom esse potest dmtumum, aut bonuro, 
et Bociali vitae accomodatum." 
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CONCLUSION. 

We havo endeavourod, in the six volumes of this Ilistory, to 
;:ive 8om(i account of the most important elements in the 
development of the political principles of Western Europe 
during sixteen centuries, a large and, as some may think, an 
over- ambitious enter])iise. We can only say that we found 
ourselves corap(‘lIed to make th«* attempt. When we began 
this work some forty years ago our intention was much more 
restricted ; we proposed little more than a careful study of 
the political theory of the thirteenth century, and wc there- 
fore began with a detailed consideration of the political theory 
of St Thomas Aquinas. i We soon, however, found that in 
ord<T to understand the real significance' of that great political 
thinker, we were compelled to go back to the Roman Jurists 
of the “ Corpus Juris Civilis,” to tlu* N(*w Testament, the 
Christian Fathers, and the lit(‘raturo of the earlier Middle 
Ages, and even tiO make some study of the post -Aristotelian 
political theory. Some friendly critics observed, naturally 
enough, that the treatises of an eclectic literary man like 
Cicero, and a somewhat rhetorical literary philosopher like 
Seneca, w(Te inadequate representatives of this, and we were, 
and are, very conscious of this. We can only hope that some 
scholar more competent than ourselv('S will some time take 
in hand tht' task of reconstructing from the fragments of the 

• , 

1 Ct. “ The Political Theory of St in the ‘ Scottish Review,’ January 

Thomas Aquinas,” by R. W. Carlyle, 1896. ' 
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post-AristoteliaJi philosophers an adequate and critical account 
of their political theory. ;We are still convinced that, while 
the debt which we owe to the great political thinkers like 
Plato and Aristotle is unmeasurable, it is also true that it 
was during the centuries betw(‘en Alexander the Great and 
the Christian era that some of the most distinctive and im- 
portant principles of the mediaeval and modem world took 
shape. It was during this period that the Hellenistic world 
learned to conceive of mankind as being homogeneous and 
rational, or, to put it into the terms of Cicero and other 
Boman writers, all men are alike, for they are rational and 
capable of virtue. And it was during the same period that, 
the older conception of the solidarity of the group began to 
be transformed by the recognition of the inalienable liberty 
of the human spirit. 

We are also very conscious of the fact that, in the attempt 
to deal with the vast and complex political literature of six- 
teen centuries, we have had to treat of many matters for the 
study of which we had little technical qualification. And 
especially is this true of the political jurisprudence of the 
Boman and Canonical and Feudal lawyers, and we recognise 
with gratitude the forbearance and friendly treatment of our 
work by the Jurists. We cannot indeed regret that we ven- 
tured to do this, for we feel that without this it is really 
impossible to deal adequately with the political ideas of a 
period like the media? val, which was dominated by the con- 
ception of the supremacy of law. 

We hav<' at last complel^'d the task which we had set 
before ourselves, and must now again make the attempt to 
set out what seem to us the most important elements in the 
political ideas and theories of the Middle Ages ; but now, with 
special reference to this volume, we must consider how far 
during the centuries from the fourteenth to the sixteenth 
the principles of the political civilisation of the thirteenth 
century were modified, and how far these were continuous.^ 

* An attempt to stun up the principal century will be foun^ in Part III. of 
elements in the political theory of the Volume V. 

Middle Ages to^e end of the thirteent h 
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The formal aspect of Modiaeval Political Theory is to be foimd 
in that conception which is implied in the post- Aristotelian 
philosophy, in the* Christian Fathers, and in the Digest and 
Institutes of Justinian, that the political and social order of 
society is conventional rather than natural, and represents the 
consequences of the fall of man from his primitive innocence. 
It is true that St Thomas Aquinas, under the inflm'noe of the 
Aristotelian “ Politics,” endeavoured to correct this, but it 
is also true that the post-Aristotelian -tradition was too 
firmly rooted to be shaken even by St Thomas’ great authority, 
and that the contrast between the conventional and natural 
conditions continued to furnish the formal terms of political 
thought to the end of the sixteenth century. We can see 
this in so great a political t.hihker as Hooker, though he was 
evidently a disciple of St Thomas Aquinas. Indeed, we can 
recognise the continuance of this tradition in Locke in the 
seventeenth century and in the earUor essays of Bousseau in 
the eighteenth. It was not tiU Bousseau in his later work, 
and especially in the ‘ Contrat Social,’ restated the Aristotelian 
conception that man is only man in the coercive society of 
the State, and urged that apart from this he would be nothing 
but a “ stupid and limited animal,” that the Aristotelian 
principle once, again became the foundation of aU rational 
political thinking. 1 

This formal mediaival conception then is interesting, but it 
is doubtful how far it. had any great importance. It is very 
difiterent with that great principle which dominated the political 
thought of the. Middle Ages, that the first and most funda- 
mental quality of political society was the maintenance of 
justice. St Augustine, in the ‘De Civitate Dei,’ handed 4own 
to the Middle Ages, not only Cicero’s definition of the nature 
of the commonwealth, but also his emphatic assertion that 
where there is no justice there is no commonwealth.® Here 
indeed we are dealing not with a conception which was peculiar 
to the post- Aristotelian philosophers, but rather with one 
which they carried on from Aristotle and Plato ; but it is not 

* Cf. Rouseeau, ‘ Conirat Social,*!, 8. * Cf.^vol. 4-6. 
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tiie less important to make clear to ourselves that this was the 
normal principle of the Middle Ages. 

It was set out by the Boman Jurists of the Digest and 
Institutes,^ by the Christian Fathers,® in the political treatises 
of the ninth century,® by the political theorists of the Middle 
Ages,* and by the mediaeval Civilians and Canonists.® It is 
true that in one place St Augustine had suggested that the 
conception of justice might be omitted from the definition 
of the commonwealth,® but it is clear that this exercised no 
iDflnence in the Middle Ages. 

This conception of justice as the rationale of political 
society may indeed seem to some persons, not weU acquainted 
with political problems, as too obvious to require statement ; 
or, on the other hand, it may appear to some, and especially 
to those who are unfamiliar with history, as too indefinite 
to be of much jirofit. It must indeed be admitted that there 
never has b('en, perhaps there cannot bo, any adequate 
definition of justice, but to those who are better acquainted 
with the history of political chilisation it will be clear that 
it is exactly the pursuit of justice which distinguishes a rational 
and moral society from a stupid anarchy. 

It would in any case be a very great mistake if we were 
not to recognise that the conception of justice found in the 
Middle Ages a great and effcclivc form in the law, and its 
authority in the commonwealth. The numerous political 
treatises of the ninth century are largely compos(‘,d of ex- 
hort^ations to the king to maintain justice, and, if wo ask 
what they meant by justice, it is clear that they meant 
primarily the law — the law as distinguished from the merely 
arbitrary and capricious -will of the ruler.^ It. is this which 
was meant when the “ As8iz(« of the Court of Burgcfsses,” in 
the kingdom of Jerusalem, declared that “ La Dame ne le 
Sire n’en est seignor se non dou dreit . . . mais bien sachi^s 


1 Cf. vol. i. p. 56 f[. 

* Cf. vol. i. p. 161 ff. 

» Cf. volji. p. 220 fE. 

* Cf. vol. iii. par#' i. chap. 2 ; part 

iij cltapa. 6 ; vol. v. part i. chapa. 


2 and 7. 

* Cf. vol. ii. part i. chaps. 1 and 2 ; 
part ii. chap. 7. 

• Cf. vol. i. pp. 165-168. 

’ Cf. vol. i. chaps. 18, 19. 
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qa’il n’est inie seignor de faire tort,” ^ or when John of^ 
Salisbury said that t'he difference between the king and the 
tyrant was, that the king obeys the law while the tyrant 
flouts it,* or when Tiracton in memorable words lays down 
the principle that, while the king is under no man, ho is 
under god and the law, and that there is no king when mere 
will rules and not the law.® Nicolas of Cusa in the fifteenth 
century reinforced this judgtnent with the authority of 
Aristotle, whom he cites as saying that when the laws are 
not suprem(i there is no polity.* This is what was meant 
when so wise and prudent a political thinker as St Thomas 
Aquinas did not hesitate to say that, while sedition is a 
mortal sin, revolt against a tyrant is not to bo called sedition ; 
for his rule is not just.® We think that we are justified in 
maintaining that the first principle of mediseval political 
society was the supremacy, not of the prince but of the law, 
for the law was the embodiment of justice. 

If, however, we are to understand the medifeval political 
principles, we must now consider 1 ho nature* of law, not merely 
in its relation to justice, but also with regard to its source. 

To t.he xJcoplo of the Sliddle Ages tin*, positive law was 
])rimarily and fundamentally the custom of the community — 
that is, th(i ex])ression of the habit of life of the community ; it 
was not properly something deliberately oi' consciously made. 
The earlier mediaeval codes, as everyone knows, are not acts 
of legi.slation, but records of custom, rc'vised, no doubt, and 
modified frt)m time to time by the ruler and his wise men, 
but not, pnjpe-rly speaking, made by them. The feudal laws 
in the same way were records of custom. Tlu* picturesque 
account of the origin of the laws of the kingdom of Jerusalem, 
given by J(ian d’Jbelin and Philij) of Novara,® is no doubt 
literally unhistorical, but it represents admirably the mediaeval 
temper. Hracton asscrt.s that English law was custom ; 
and while he seems to think that other countries used written 

’ Cf. vol. iii. ppP32, 33. * Of. vol. vi. p.^lSC. 

“ Uf. vol. iii. pp. 137, 138. * Cf. vol. v. p. t'l. % 

“ Cf. vol. iii. pp. 38. 67. * Cf. vol. iii. pp. 43, 44. 
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laws, his great contemporary, Beaumanoir, asserts in equally 
broad terms that “ all pleas are determined by custom,” and 
that the King of France is bound to maintain them.^ 

When, therefore, we find that the first systematic Canonist, 
Gratian, begins his ‘ Decretum ’ with the great generalisation 
that mankind is governed by two great systems of law. Natural 
Ijaw and Custom, and in another place sets out the principle 
that, even when the law is made by some person or persons, it 
must be confirmed by the custom of those who Uvo under it,* 
we recognise that he is not expressing a merely individual 
opinion, but is putting into formal phrases the general judg- 
ment of the Middle Ages. Law was not to them primarily 
the expression of the will of the ruler, but of the liabit of 
life of the community. It is important to observe that even 
in the sixteenth century an English Jurist like St Germans 
looks upon custom as the normal source of English law, and 
that Statutes of Parliament are only added when the customs 
were not sufficient.® The truth is that to think of the mediaeval 
king as making laws by his own personal authority is an 
absurdity. 

It is, however, true that at least from the ninth century we 
can see that the conception of definite and deliberate legislation 
begins to appear, and, while there was little development of 
this in the teiitli and eleventh centuries, wo can trace its 
gradual progress, and can see that while the conception of 
law as custom continued to be of great importance, the con- 
ception of law as being the expression of the rational and 
moral will of the supreme power in the community became 
more, and more important. We say the rational and moral 
will, for there is no trace of any conception that the merely 
arbitrary or capricious will had any real place in law. This is 
the real meaning of the principle that the supreme authority 
in the community is always limited by the Divine and Natural 
laws. 

Law came, that is, to be thought of as the expression of 

• . * 

* Cf. vol. 42. > Cf. vol. vi. pp. 234-36. 

j Cf. vol. ii. pp. SStmd 166. 
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the will of the legislaitor. Who, then, was the legislator ? 
The answer is that it was the whole community, and this 
was the necessary consequence of the fact that law was 
custom before it was command. From the ninth century at 
least there can be no doubt about the normal conception of 
the Middle Ages. ' There are some words of Hincmar of Eheims, 
the most important ecclesiastical statesman of the ninth 
century, which express this very clearly. Kings, he says, 
have laws by which they must rule ; they have the capitu- 
laries of their ancestors, which were promulgated with the 
consent of their faithful men ; and this corresponds with the 
normal forms of legislation as we find them in the Carolingian 
Capitularies.^ 

This is again the conception of the source of law as we 
find it in the twelfth and thirteenth centuries. Glanvill says 
that those arc properly laws which are made by the king 
with the consent of the ciiiof mem (proceres). The Norman 
“ Sumnia de Legibus ’’ says that laws are made by the prince 
and maintained by the people. Eracton lays it down that 
that has the force, of law which has been determined by the 
counsel and consent of tiie groat men, the approval of the 
whol(! (iornmouwealtli and the authority of the king ; and 
again, when the laws have been approved by the custom 
of those concerned and by the oath of the king they cannot 
be changed or annulled without the conmion consent of all 
those by whoso counsel and consent they ha<l been pro- 
mulgated.® The meaning of this is illustrated by the formulas 
of legislation as wo find them in tlm Empire, in Franco, in 
Castile, and in England in the thirteenth century.® 

In this volume we have seen that these conceptions ^ con- 
tinued to be normally accepted in the fourteenth, fifteenth, 
and sixteenth centuries. Law was still primarily custom, 
but when it was made it was thought of as deriving its authority 
from the community. This is continually illustrated in the 
proceedings of the Cortes of Castile, and is expressed in theory, 

not only by an English Jurist like Fortoscue, but by one of 
% • 

‘ Cf. vol. i. pp. 233-39. ’ Cf. vol. v. x>p.'51-&^ 

' Cf. vol. iii. pp. 46-48, and p. 69. 
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the greatest thinkers of the fifteenth century, Nicolas of Cusa. 
He thinks that the "vdser men should bo elected to prepare 
the laws, but their wisdom gives them no authority to impose 
these by coercion on other men ; this coercive power can only 
be given by the agreement and consent of the community.’ 
Marsilius of Padua, no doubt, (^presses this principle in sharper 
and more precise terms than we generally find in northern 
writers, as was indeed natural in one who was thinking 
primarily in the terms of the Italian City Eepublics, but 
his principles were not substantially different from theirs. 
It would be difficult to find a better expression of the general 
principles of these centuries than in the words of Sir Thomas 
Smith, a man of great public oxi>erieneo a minister of th(‘. 
Crown under Elizabeth : “ When one persdn beareth the rule, 
they defines that to be the estate of a king, who by succession 
or election comnieth with the good will of tlu^ people to the 
government, and doth administer the common wealth by the 
lawes of the same, and by equitio. ... A tyrant they name 
him who by force commeth to the monarchy against the will 
of the people, breaketh lawes already made at his pleasure, 
maketh others without the advice and consent of the 
people.” * 

It is no doubt true that in the later part of the sixteenth 
century those principles were often discussed iu controversial 
terms by men like George Buchanan in Scotland and the 
writers of the nuguemot pamphlets, but iu Hooker and 
Althusius and Mariana we find the same confidence and 
clearness expressed in large and profound terms. Hooker 
makes the same distinction as Nicolas of Cusa between the 
wise, men who should “ devise ” laws and the authority of the 
community which alone can give them tlioir “ constraining 
force ” ; and of England he says, “ Which laws, being made 
amongst us, are not by any of us so taken or interpreted, as 
if they did receive their force from the power which the 
Prince doth communicate unto the Parhament, or to any 
other Court under him, but from power which the whohs 
body of 'the Eealm, being naturally possessed* with, hath by 
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free and deliberate assent derived unto him that ruleth over 
them, so far forth as hath been declared.” ^ 

There is really no doubt that the normal political judgment, 
whether practical or theoretical, of the Middle Ages and 
down to the end of the sixteenth century, was that the Positive 
Law was the expression of the will or consent of the whole 
community, including the king, and that the conc eption o f 
writers like Bodin and Barclay t hat the king wa^Jie legis- 
lator, represented an ii^rusive and alien principle; Indeed it 
should be carefully observed that Bodin and Barclay them- 
selves recognised, and quite frankly, that while they thought 
that the King of Franco possessed an absolute power in legis- 
lation, it was diffl'Alt to find any other country of Central 
and Western Europe of which this could be said.* 

We have so far dealt with the source of Law, but in order 
to appreciate correctly the meaning of the mediaeval con- 
ception of the supremacy of Law, w(» must take account of 
the normal principle of the Middle Ages, that th(» Law was 
supreme over every member of the community, including 
the king. 

We have dealt with this in relation to Feudalism in the 
third volume of this work, Jind in more general terms in the 
fifth volume,* Professor Ganshof of Ghent has indeed brought 
forward strong reasons to show that the prefeudal king was, at 
least in civil matters, subject to the judgment of the court, 
like other men ; * and this confirms our judgment that we 
are dealing with a general princiide of mediaeval civilisation. 

That this continued to be the normal political judgment 
of Central and U'estern Europe from the beginning of the 
fourteenth century till the end of the sixteenth is clear. 
We must not recapitulate what wo have said in this volume, 
but we may draw attention to some of the clearest examples 
of this. 

^ Cf. vol. vi. p. 365-67. sue In Competence dea Coura FSodales 

’ Cf. vol. vi. pp. 426-26, pp. 449-50. en Franco ” (in ‘ Melanges d’liistoire 

* Cf. vol. iii. parj i. ohap. 4 ; part ii. offerts 6 , Honri rirenne ’). • Cf. vol. v. 

ohap. 6; vol. v. part i. chap. 7. p. 111. ' 

* Professor F. L. Uonshof, " Note 
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Nothing perhaps is more significant than the continual 
and emphatic protests of the Cortes of Castile and Leon 
against the attempts of the kings to override the laws by the 
issue of special briefs containing “ non-obstante ” clauses, or 
referring to their “ certain knowledge or absolute authority ” ; 
nothing could bo more significant except the answers of the 
Kings Juan I. and Juan 11., and the replies made by Queen 
Juana with regard to “ Pragmatics ” issued without the con- 
sent of Cortes, and by the Emperor Charles V., about “ cartas 
de suspencion de pleytos.” ‘ 

Perhaps, however, even more significant of the principle of 
these centuries is the treatment of the relation of the King 
of Franco to the law and the Courts of Law by Do Soyssel 
in the ‘ Grant Monarchic do France.’ De Seyssol had been for 
many years in the service of the French Crown, and it is 
therefore the more noteworthy that he should have looked 
upon it as the best of all monarchies because it was neither 
completely absolute nor too much restrained ; it was restrained 
by the Law and the “ Parlemens.” We have pointed out that 
Machiavelli in Ids ‘ Discourses ’ on Livy expressed the same 
judgment.® And most remarkable is it that Budd, who set 
out the doctrine of the absolute monarchy in France in the 
most extravagant terms, should have at the same time felt 
compelled to draw attention to the fact that the French 
Kangs submitted to the judgment of the Parliament of Paris ; ® 
and that Bodin should have eontonded that the judges should 
be permanent and irremovable, except by process of law, 
because the kingdom should be governed by laws and not 
by the mere wiU of the prince.* 

The principle of the Middle Ages is indeed admirably 
summed up by Hooker, after citing the words of Bracton, 
“ Eex non debet esse sub homine, sed sub Deo et lege.” “ ‘ I 
cannot choose but commend highly their wisdom by whom 
the foundations of this commonwealth have been laid ; 
wherein, though no manner person or cause be un-subject 

^ Cf. vol, vi. pp. 4, 133-36, 232, ’ Cf. vol. vi. p. 2f6. 

233. j *" * Cf. vol. vi. pp. 381-83. 

,* Cf. vol. vi. part iji. chap. 1. 
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to the king’s power, yet so is the power of the king over all 
and in aU limited, that unto all its proceedings the law itself 
is a rule. The axioms of our royal government are these : 
Lex facit Begem.’ Tlie king’s grant of any favour made 
contrary to the law is void, ‘ Bex nihil potest, nisi quod jure 
potest ’ ” (‘ Eccl. Pol.’ VIII. 2, 13). 

It is time, however, that we should consider the political 
significance of the revived study of the Boman Law in the 
Middle Ages. Wo are not indeed dealing mth the general 
influence of this on mediaeval civilisation ; we are concerned 
with it only so far as it affected its political concc^ptions and 
principles. We have end(*avoured in the second and fifth 
volumes of this work to set out some of the more important 
conceptions of the nature and source of Law as we find them 
in the great Bologna Civilians of the twelfth and thirteenth 
centullig^ and we think that it is important to notice that 
these great Jurists were as clear and emphatic as the feudal 
lawyers and the political theorists in asserting that positive 
law w^as the forrual expression of justice. Justice is the will 
to (istablish Aoquitas, and laws flow from justice as a stream 
from its source.^ They did not conceive of it as arbitrary, 
or as expressing the capricious will of tho lawgiver. In this 
respect the Civilians represented the normal conception of 
the Middle Ages. 

It is also most important to observe that the Civibans, 
following the tradition of the Jurists of the Digest, looked 
upon the community or people as the sole ultimate source of 
tho positive Law of th(^ State. Tho people might grant this 
authority to the prince, might constitute him as legislator, 
but it was only in virtue of their grant that this or any other 
authority belonged to him. It is sometimes forgotten that 
when Ulpian said, “ Quod principi placuit, logis habet vigorem,” 
he added, “ ut poto cum lege regia, quae de imperio eius lata 
est, populus ei et in oum omno suum imperium et potestatem 
conferat.” ^ That which has pleased the prince has the 
force of law, '6ut only because the people Ijave ^ven him 

^ Cf. vol. li. puit i. chaps. 1 and 2. “ ‘ lUgest,’ I. 4, 1. 
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this authority. What, if any, importance this principle may 
have had in the ancient empire, we are not competent to 
discuss, but it must be remembered that this is the only 
theory of the immediate source of tlie authority of the emperor 
which is known to the lawyers of the Digest, and it was 
recognised in the Code, not only by Theodosius and Valen- 
tinian, but also by Justinian liimself.* 

The Civilians down to the end of the sixteontli century not 
only recognised this, but, as wo have seen, in a treatise ascribed 
by Professor Pitting to Imerius, in one of the Glosses ascribed 
by Professor Besta to Irnerius, and in Bulgarus’ Commentary 
on the Digest, it is drawn out into the general principle that 
it is the “ Universilas ” or “ I'opulus,” or the magistrate “ qui 
obtinot vicem universitatis,” which is the source of all 
law.* It seems to us important that this recognition by the 
Civilians, that all political authority was derived from the 
community, coincided with the normal judgment of the Middle 
Ages and confirmed it. 

It is, however, very difl'ercnt when we consider some other 
important elements in the tradition of the Boman Law as 
interpreted by the mediaeval Civilians. The Boman Law, as 
they knew it, was the law of the Empire, not of the Bepublie, 
and while the jurisprudence of the “ Corpus Juris Civilis ” 
represented in fact a long development of juridical experience 
and of legal wisdom, in principle the emperor was the legis- 
lator. (Wo confess that we should have been glad to find 
some detailed historical criticism of the rescript of Theodosius 
and Valentinian (‘ Cod.’ 1. 14, 8) which deals with the process 
of legislation ; but it is also clear that Justinian looked upon 
the ^emperor as the sole legislator and the sole final interpreter 
of the laws (‘ Cod.’ 1. 14, 12).) 

The Boman emperor was then to the Bologna Civilians 
normally the legislator. We have indeed pointed out that 
there was a real and profound divergence among the Civilians 
of the twelfth and thirteenth centuries on the question whether 
the Boman people had transferred their authority to the 

» ‘Codo/I, 14, I. 17, 1, 7. (Of. 

^il. i. p. 6D.) . 


* Cf. vol. ii. p. 57. 
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emperor in such a sense that they retained nothing and could 
reclaim nothing. This seems to have been the judgment of 
some of the best-known Civilians of the twelfth and thirteenth 
centuries, of Imerius, Placentinus, and Roger ; but, on the 
other hand, Azo, Hugolinus, and Odofridus maintained that 
the Roman people had indeed given their authority to the 
emperor, but they could reclaim it. Hugolinus indeed describes 
the emperor as a “ procurator at hoc,” and they and John 
Bassianus were agreed that the custom of the Roman people 
still retained its legislative authority.* In the fourteenth 
century the Civilians were aware of the controversy, and 
inclined to the view that the custom of the Roman people 
still retained its authority; this seems doubtful in the 
fifteenth century, but one Civilian, Christophorus Porcius, 
stoutly maintained an opinion similar to that of Azo and 
Hugolinus.* 

This is indeed interesting and important, but at the same 
time, even to those Civilians who thought that the custom 
of the Roman people retained its authority in making and 
unmaking law, and that it might reclaim its general legislative 
authority, the emperor was normally the legislator. 

This conception was wholly alien to the principles of the 
Middle Ages, from Hincraar of Rheims in the ninth century 
to Hooker in the sixteenth. 

More important still was the question of the subordination 
of the prince to the Law. What the real doctrine of the Roman 
Jurists had been we do not pretend to determine, but Ulpian 
had in one place said that the prince was “ legibus solutus ” 
(‘ Dig.’ I. 3, 31), while Bracton said that the king was under 
God and the Law.® The mediaeval Civilians were, it seems to 
us, often gravely perplexed as to the real meaning of XTlpian’s 
• words, for it was difficult to reconcile these with the words of 
Theodosius and Valentinian, “Digna vox, &c.,” and they 
were apparently contradicted by the rescripts of the same 


' Of. vol. u. pp. SCASe. * Bracton, ‘ De Legibus,’* I- 8, 6. 

* Of. vol. vi. parti, chap. 2 ; part ii. ^Ci. vol. iu. p. 61.) ' 

ebap. 2. * 4 
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emperor (‘ Cod.’ I. 19, 7) and of Anastasius (‘ Cod.’ I. 22, 6), 
which commanded, the magistrate to ignore any imperial 
rescript or Pragmatic Sanction which was contrary to the Law 
and the public service. In the fourteenth century, however, 
while Bartolus uses such phrases as that it is “ aequum et 
dignum ” that the prince should obey the Law, this is of 
his own free will and not “ de necessitate,” Baldus speaks 
of a supreme and absolute authority in the prince which is 
not under the law, as contrasted with his ordinary authority, 
which is subject to it ; and as Jason de Mayno, writing in 
the later fifteenth century, reports, Baldus had in another 
place said that the Popt* and the prince can do anything, 
“ supra ius ct contra ius et extra ius.” ' 

It is true that some of the French (Civilians of the sixteenth 
century, under the influence probably of Aleiatus of Milan 
and Bourges, and especially the gr<'at Cujas, felt that this was 
a dangerous doctrine, and set out in various terms what seemed 
to them the necessary correction of this interpretation of the 
words that the princ<‘ was “legibus solutus.” We have 
dealt with this in detail, and here wo need only recall that 
Cujas maintained that these words could only refer to those 
laws upon which Ulpian was in this passage (‘Dig.’ I. 3, 31) 
commenting, and that the prince was not free from many 
others, especially if they had sworn to observe them. What 
the French (Hvilians thus contended was also maintained by 
Zasius of Freiburg ^ and by Althusius.^ 

On ihe oth<*r hand, we can see that this doctrine that the 
king was above the law was held by some in the sixteenth 
century. It was stated or imjilied in the words of the Presi- 
dent of the Parliament of Paris in 1527, and of Michel 
L’Hdpital ; * it was asserted in somewhat ludicrous terms by 
Bud4 in his ‘Annotations on the Pandects.’® This power 
seems at times to be attributed by Bodin to the King of France, 
in whom the Maiestas resides, while at other times he seems 
to express a different view.® It is asserted dogmatically by 


^ ct. vdi. vi. pp.,lO, 20, 149. 
■ Of. vol. part iii. chap. 5. 
( * Gf. to], vi. p. 350. 


* Cf. vol. vi. ppl 41G, 417. 

* Cf. vol. vi. pp. 293-06. 

* Cf. vol. vi. p. 427. 
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Peter Gregory of Toulouse, ‘ and Barclay appeals rather 
recklessly to the most emiueut Civilians of the fourteenth and 
fifteenth centuries as holding that the Pope and the prince, 
when acting “ ex certa scientia,” can do anything, “ supra ins 
et contra ius et extra ius.'’ * 

We do not indeed suggest that the development of the 
conception that the prince was above the law was due 
entirely to the influence of the Iloman jurisprudence, but 
we think that it is clear that it was related to it,’, and we 
think that such phrases as those which we have just quoted 
illustrate the growth of this influence, for these men were no 
longer merely commenting upon and endeavouring to interpret 
the “ Corpus Juris Civilis ” as the mediaeval Civilians had done, 
but they were applying principles drawn from this to the actual 
constitutional and legal conditions of the Western kingdoms. 

The truth is that this was an innovation, and a somewhat 
barbarous innovation, for the supremacy of the law over all 
persons is perhaps almost the most essential characteristic 
of a rational social order, and mediaeval political theory 
had always maintained it. We have thus felt compelled to 
recognise that the influence of Eoman Law, great and useful 
as it was in other aspects of life, was in some respects mis- 
chievous and retrograde. The feudal system had its grave 
defects : it tended always towards the anarchy of the noble 
class, that anarchy which Machiavelli spoke of in a passage 
to which we have nderred, in which he said that the very 
existence of a nobh^ class (“ gentiluomini,” meaning by these 
a feudal lerritorial nobility) made a “ vivere politico ” almost 
impossible.® 

It is perfectly true that the absolute monarchies of 
the seventeenth and eighteenth centuries represented * the 
necessity of controlling this aristocratic anarchy, but that 
can hardly justify before history the attempt to control it 
by the anarchical autocracy of an absolute king. 

There was indeed another element in the political conceptions 

i 

^ Cf. vol. vi. p. 443. 

^ Cf. Tol. vi. pp. 447, 448. 


’ Cf. Tol. vi. p. 250, S. 
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of the sixteenth century whose influence was parallel to that 
of the Boman Law, as we have just been dealing with it ; 
that is, the conception of the king as being the vicar of God 
in such a sense that he was above all human authority, that 
resistance even to his unjust and illegal actions and com- 
mands was resistance to God Himself. This conception, \ as 
has been well pointed out by Professor A. Kem in his admir- 
able work, ‘ Gottesgnaden und Widerstandsrecht im Mittel- 
altcr,’ had grown out of various elements in the earlier 
Middle Ages, but in the political literature with which we 
have been concerned, it was derived almost wholly from some 
of the Christian Fathers, and especially from St Gregory the 
Great, who drew it from certain parts of the Old Testament 
and the conception of the “ Lord’s Anointed.” 

The authority of Gregory the Great wiiiS naturally so strong 
that in the ninth century we find even Hincmar of Bheims 
sometimes citing his words, and a Church Court threatening 
those guilty of rebellion with excommunication.^ In the 
stormy times of the great conflict between Hildebrand and 
Henry IV. we find not only Henry IV. but some of the clergy 
maintaining that the king could be judged by God only, 
and Wenrich of Trier and the author of the treatise ‘ De 
Unitate Ecclesiae Conscrvanda ’ ( Walther of Naumburg) appeal- 
ing to the authority of Gregory the Great, and Gregory 
of Catino maintaining that' it was God only who could take 
away the authority of the king.* 

Practically, however, the conception of Gregory the Great, 
was overpowered by the principle that political authority 
was founded upon justice and law, and the distinction between 
the king and the tyrant. If Manegold and John of Salisbury 
maintain this in the sharpest terms,® it must be remembered 
that it was St Thomas Aquinas himself, as we have seen, 
who declared that while sedition was a mortal sin, resistance 
to the unjust rule of a tyrant was not sedition.^ These* 
are the principles of the political literature of the fourteenth 

' Cf. vol. i. pp. 217-18, » Cf. vol. iii. part ii. chaps. 5 SDd 8. 

• Cf. voir iii. part«u. ohap. 4. ‘ Cf. vol. v. p. sS. 
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and fifteeDth centuries. Only very rarely, as in Wycliffe, in the 
proceedings of the Cortes of Olmedo in 1445, and in a treatise 
of JSneas Sylvius (afterwards Pope Pius II.) do we find this 
appeal to the authority of Gk)d as forbidding all resistance to 
the king, for he was the vicar of God.^ 

It was not till the sixteenth century that this conception 
had any real importance in political thought, and we have 
treated it in some detail in this volume, first in Luther and 
Tyndale in the earlier part of the century,* and again in 
some later writers, especially Bilson, James I., Peter Gregory 
of Toulouse, and Barclay.® Luther, however, after 1530 
abandoned this view, and admitted that it was the law and 
not the king which was supreme,* and the other writers who 
maintained this conception of the “ Divine Bight ” were 
unimportant, and their authority cannot be measured against 
that of Calvin and Hooker among the Protestants, or of the 
great Jesuits among the Catholics. How a manifestly fantastic 
conception such as this should have come to have some import- 
ance in the seventeenth century, it is not for us to say; perhaps 
the dreadful experience of the French Civil Wars, and the 
incompeti'nt absurdities of the Fronde in France, and the 
dependence of the Anglican Church upon the Crown may 
serve to explain it in part. 

We are clear that, as in the conception ol the prince 
and his absolute authority, which was derived by some 
Civilians from the Roman Law, we have, hero a merely 
intrusive conc(*ption, which was wholly alien to the rational 
and intelligibk; political tradition of th(‘ Middle Ages, that 
the law was supreme and not the prince.' 

We turn back to a saner world than that of the absolute 
prince of some interpreters of the Roman Law, and of those 
who upheld the “ Divine Right,” and, curiously enough, we“ 
find it in th<‘ terms of a conception which has sometimes 

* Cf. vol. VI. p. 64, and part li, > Cf. vol. vi. part iv. ohap. 3 (pp. 

chap. 4. 430-60). 

* Of. vol. vi. part iii. rliap. 4. * Cf. vol. vi. pp,. 280-86. ’ 
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been thought merely antiquarian and even irrational, that 
is, in the principle of the contractual relation between the 
ruler and the ruled. 

Whatever we may think of it, this was, next to the prin- 
- ciple of the supremacy of law, perhaps the most important 
* of all the political conceptions of the Middle Ages. We need 
hardly again point out that we do not mean that unhistorical 
and unscientific conception of a contract by which men had 
formed themselves into political societies. Tt may be said 
that this was implied in the Stoic theory of the conventional 
nature of political institutions, but it had no real place in 
mediaeval thought, though there may be occasional traces 
of it. It was not till the seventeenth and eighteenth cen- 
turies that it became the fashionable, if only hypothetical, 
starting-point of political th<iory. 

The principle of the contract between Ihc ruler and the 
ruled was, on the other hand, the general assumption of all 
mediaeval political theory, and it was upon this that there 
were built up the principles of the nature and limitations of 
the authority of the prine-e. 

This conception indeed, so far from being merely abstract, 
was founded upon certain conditions of political authority 
which found a definite expression in the coronation cere- 
monies of Western Europe at least from the eighth century — 
that is, in the mutual oaths of the prince and the people. 
It is indeed a little strange that some wriU^rs should not have 
observed that in the ninth century these principles of mutual 
obligation were not only a part, of the “ recognition ” of the 
prince, but that continual appeal was made to them as deter- 
mining the nature of the relations of prince and people.^ 
For In these mutual oaths the prince swore to maintain not 
only abstract justice, but the concrete law, and th(j people 
Bwore to obey the prince. Tliis was indeed an intelligible 
and practical conception of the relations of ruler and ruled ; 
indeed it was only another form of the principle that the law 
was supreme. The contractual conception then goes back to 
the earlier Mid^e Ages, but it continued to find expression 

* ^ * Of. vol. i. chap. 20. 
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throughout them in the importance attached to the coronation 
oaths. 

There can, however, be no doubt that this was immensely 
strengthened by the development of the feudal system. For, 
as we have endeavoured to make plain in the third volume 
of this work — while there are elements in the feudal relation, 
especially as sot out in the poetical literature, of a purely 
personal nature, implying an almost complete and uncon- 
ditional loyalty of the vassal to his lord — ^when we examine 
the juridical literature of feudalism, it is the contractual 
cone-eption of the mutual obligations of lord and vassal which 
we find to be dominant. Even that well-known passage in 
the letters of Fulbert of Chartres which sets out the obliga- 
tions of the vassal in comprehensive terms, concludes by 
saying that the lord must also fulfil the same obligations to 
his vassal. And the structure of feudal society provided 
the methods by which this should be enforced, for in case 
of a dispute between the. lord and vassal, the determination 
belonged to the Court which was composed of all the vassals 
and not to the lord.* 

The conception of the contractual relation between the 
prince and the community may be expressed in sharper terms 
by Manegold than by others, but in substanw? he represents 
the normal mode of mediaeval political thought, that the 
prince is bound to the commimity by his obligation to 
obey the law, and that the tyrant — that is, as John of 
Salisbury especially puts it, the prince who ignores or 
defies the law — ^has forfeited all claim to authority.® 

When therefore Marsilius of Padua laid special stress upon 
the principle that it was the community which was the source 
of all positive law, that it was from the community that the 
ruler (pars principans) received his authority, and that the 
community which had given this authority could also witl? 
draw it, if he violated the law, he was implicitly asserting 
the doctrine of the contract.® 

There is therefore nothing to surprise us when we find 
* » 

* Cf. vol. iii. part i. chaps. 1,2, 3. 4. and 6. * ^ 

^ Cf. esp. vol. iii. part ii, chaps. 5 ’ Vol. vi. pp, Q ft., 40 fi: 
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that in the later sixteenth century the principle of a contract 
between the prince and the community, as expressing the 
condition on which authority was granted to him, should be 
reaffirmed not only by controversialists, but by the most 
careful and restrained political thinkers. 

It is particularly interesting to find that in the ‘ Apologia ’ 
of William of Orange the conception of the contract is stated 
under the terms of the conditions on which Philip II. held 
his power in the Netherlands ; the oath which he took before 
they swore obedience to him, and the right of his vassals to 
enforce these conditions upon him, under the terms of feudal 
law. Oeorge Buchanan asserts roundly against Maitland, 
who urged that subjects are bound by their oath of obedience 
to the king, that kings are bound by their promise to administer 
the law, and that there is therefore a “ mutual eontract ” 
between the king and the citizens. The ‘ Droit des Magistrats ’ 
maintains that the people had only surrendered their liberty 
to the king on certain conditions, and that, if those were 
violated, they had the right to withdraw the authority which 
they had granted. The ‘ Vindiciao Contra Tyrannos ’ sets 
out the principle of a “ feedus ” between king and people. 
It was the people who created the king on the condition 
that he should rule justly and according to the law, and the 
people and those who are responsible for their protection 
have the right to enforce this ; and it maintains that a 
“ pactum ” of this kind was part of the constitution, not 
only of the empire and other elective monarchies, but also 
of the great hereditary monarchies like France, Spain, and 
England, and was embodied in the coronation oaths. Hooker, 
with characteristic breadth of judgment, observes that the 
natrfre of this “ compact ” is to be determined not by a 
search for “ the articles only of compact at the first 
‘degizming, which for the most part are either clean worn 
eut of knowledge, or else known unto very few, but whatso- 
ever hath been after in free and voluntary manner con- 
descended unto, whether by express consent, whereof positive 
laws are* witnesses, or else by silent allow^ce famously 
notified through custom reaching beyond the memory of man.” 
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It is the whole body of the public laws of the community 
which constitutes the terms of the contract. Althusius, like 
the author of the ‘ Yindiciae,’ maintains that the contract 
between the Chief Magistrate and the community was a 
part of the constitutional system in almost all modem king- 
doms, whether elective or hereditary, and he relates it to the 
form of the mutual oaths of kings and subjects ; and, in stiU 
more general terms, he declares that no kingdom, no common- 
wealth was ever created without a mutual contract between the 
prince and his future subjects, which was to be religiously 
kept by both, and that if this were violated the authority 
founded upon it would fall to the ground.^ 

Finally, we must also recognise that in the political structure 
of the Middle Ages there was always implicit, and sometimes 
expressed, the principle that the best form of government 
was that in which all the members of the political community 
had their share. St Thomas Aquinas said that in his judg- 
ment, in a good form of government it was in the first place 
important that all should have some share in authority ; 
this tends to the peace of the community, for all men 
will lov(! and maintain such an order ; and he found 
this in a monarchy in which one should rule ‘‘secundum 
virtntem,” and under him others, also ruling “ secundum 
virtntem,” and yet the authority would Ixdong to all, for 
they may be elected from all, and are elected by all. Such 
a constitution, he continues, combines the character of a 
monarchy, an aristocracy, and a democracy. St Thomas 
claimed to derive this from Aristotle, and he found an example 
of it in th(j constitution established by Mosers for the people of 
Israel.* * 

St Thomsis then clearly thought that the mixed constitution, 
in which the authority of the whole community — ^king, noble's^ 
and people — was represented, would be the best form 
government. How far he was conscious that this corresponded 

* Cl. vol. vi. apart iv. ohap. 2, Thoologica,’ 1. 2, 105, 1., (Of. yol. v. 
»oct. 4. p. 94.) 

‘ St Thomas Aqiunas, ‘Summa 
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with the development of the representative system which was 
taking place in his time we cannot say, but he thought of the 
mixed government as superior to all the simple forms, and 
he found the essence of this in the elective and representative 
method. 

We have oft(>n said that it was the supremacy of ju^icc and 
law which was the fundamental principle of Me4iSj|^^N>litical 
Theory, but we must now put beside this the pn||||ile that, 
subject to the final authority of justicf* and th5«i4Svine and 
natural laws, it was th<* community which was supreme — 
the community which included the king, the nobles, and the 
people. This vras the jirinciple out (>£ which the representative 
system grew. 

It is a rather curious incomiK‘tenc(“ of judgment which sees 
in the words of Edward I.’s summons of the bishops to the 
Parliament of 129.^i, quod omnes tangit, ab omnibus appro- 
betur,” nothing but the rhetorical use of an incidental 
phrase in the “ Corpus Juris Civilis.” What it meant to those 
who drafted the summons is quite immat<Tial ; the fact is 
that it expressed the development of the political self-con- 
sciousness of the community. Implicit indeed it had always 
been in the authority which lay behind the custom and law 
of the community, but in the later centuries of the Middle 
Ages it foimd for itself a new form in thf* n'presentative 
system. 

The Huguenot pamphlets of the sixt-centh ctmtury may 
express this conception of the supremacy of the community 
in extravagant terms, but they were saying nothing more 
than Mariana said in Spain and than Hooker said in England : 
“ In kingdoms, ther<*fore, of this quality the highest governor 
hath' indeed imiversal dominion, but with dex)endence upon 
that whole entire body, over the several parts of which he hath 
‘dominion ; so that, it standeth for an axiom in this cas<*. The 
king is ‘ maior singulis, universis minor.’ ” ^ 

' It was the supreme power of the community which, in the 

' judgment of the most important political writers of the 

• * 

c 

^ Of. vol. vi. part iv. chap. 2 , sect. 2. 
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•.sixteenth century, found its embodiment in the Diet of the 
Empire, in the Cortes of Spain, in the States General of 
France, and in the Parliament of England.' 

It is in the Parliament, says Sir Thomas Smith, that the 
whole absolute power resides, for there are present the king, 
the nobles, the commons, and the clergy are represented by 
the bishops. The Huguenot writers demanded the restoration 
of the Estates to that place which they had held till some of 
the French kings had desired to rule absolutely and uncon- 
trolled, and Boucher, representing the Catholic League, said 
that the ‘‘ Maiestas ” was embodied in the Estates. Mariana 
in Spain contemptuously repudiated the contention that the 
authority of the king was equal to that of the Cortes. Hooker 
says, “ The Parliament of England, together with the con- 
vocation annexed thereunto, is that whereupon the very essence 
of all government within this realm doth depend ; it is even 
the body of the whole realm ; it eonsisteth of the king and of 
all that within this realm are subject to him ; for they are 
all there present, either in person or by such as they volun- 
tarily have derived their very personal right unto.” And 
Althusius expresses the principle of the authority of these 
representative assemblies when he says that it is by such 
CouneUs that th(* liberty of the people is preserved, and 
that the “ public administrators ” are taught that the 
people — ^that is, the universal community — ^is their lord.^ 
The representative system was then the form of the prin- 
ciple of the supremacy of the community, of the whole 
community, including the king, the nobles, and the 
commons. 

We are not. here dealing with the developments of the 
seventeenth and eighteenth centuries, with the conditions or 
circumstances which brought about the conflicts between 
the monarchy and the community, whether in England orTR 
the continental countries. We are in this work concem«d* 
with the development of the principles of political civilisation 
in the Middle Ages, and we think that it is true to say that 

j 

^ Cf. vol. vi. p. 388, and part iv. chap. 5. * 
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in these we can see not only principles of profound and 
permanent value, but also that the moral and political genius 
of the Western nations was making its way through immense 
difficulties, and through what often seems an intolerable 
confusion, to rational and intelligible ends, to some kind of 
reconciliation of the principles of liberty and authority. 
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Absolute monarchy ; in later sixteenth 
century, 415-401. 

See L’Hopital, President of Parlia- 
ment of Paris, Bgdig, Bilson, Black- 
wood, Cunerus^ Jamee I., Belloy, 
Fetor Gregory, Barclay, Albericus 
Gentilis, CoweU. 

Accoltis, F^ancisous de : prince bound 
by contracts, both “ naturaliter ” and 
“ civiliter,” 164. 

Aeneas Sylvius (Pius H.) — 

Emperor “ legibus solutus," but it 
is honourable that he should 
observe them, IBS. 

No one may revile or resist the 
prince, 189. 

I^ince rules in God's place, 190. 

d’Ailly, J’oter— 

King of France submits to judg- 
ment of “ Parlement,” 141. 

It is not true that “ major non 
judicatur a minore,” 141, 104. 

Mixed govommeut is best, 102. 

Albericus Gentilis — 

Supreme prmce has no superior 
except God, neither man nor 
law, 461. 

Authority of the law of the prince 
has no relation to “ ratio,’^ 461. 

Admits that there are states where 
authority of prince is subject to 
conditions, such as Imperial 
cities in Germany, Papal States, 
Switr^rlond, and Netherlands, 
462. 

In England king has an extra- 
ordinary power, as well as 
ordinary, former subject to no 
laws. Prerogative, reference to 
Baldus, 463. 

Prince cannot take private 
property without a just cause, 
but prince determines what is 
just cause, 463. 

Aware of cAntention that no 
people could have been so sense- 
less 08 to give such absolute 


power to prince, but appeals 
to Aristotle, Bodin, and James 
1., that it had been done, and 
still was done, 463. 

All princes bound by Divine and 
Natural law, and Jus Gentium, 
463. 

All princes bound by their con- 
tracts, 463. 

Repudiates arguments drawn from 
feudal law, 464. 

Authority of prince belongs to 
Divine law, is greater than that 
of a father, 464. 

Albericus a Kosate : municipal law of 
Italian cities, 27, 28. 

Alciatus — 

Political authority con only be 
derived from the people, 296. 

Charlemagne elcctea by Roman 
people, emperor now elected by 
German electors, 268. 

French deposed Chilperio and 
elected Pipin and Hugh Capet, 
298. 

Repudiates conception that people 
had granted prince an un- 
limited authority, an “halluci- 
nation “ of theologians, an 
“ adulation " of jurists, 298. 

I’rince has legislative pMJWor, but 
should not make laws without 
advice of “ Feriti,” 300. 

Frince bound by “ contrite,'' 
refers to feudal laws, 300. 

prince cannot derogate from law 
in matters concerning priv^^ 
rights, 301. 

No mention of “plenitude potes- 
tatis,” or “ non - obstant^'* 
clauses “ in iure nostro,” 301. 

Alfonso X. and XI. : meaning of their 
declarations about authority of prince 
in making law, 0. 

Almain, James, o{ Sens — * 

“ Dominium NaArale ” over all 
things gi^icn to men by God, ^1. j 
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“ Dominium Civile ” by which 
man has “ civil " property and 
“ juris^ction ” — t.e., the “ mate- 
rial Bword" added after sin 
came into the world, 241. 

Political authority a Divine in- 
stitution, even out'Side of the 
Church, 242. 

Community has by natural law 
power of life and death over 
its members, 242. 

Prince cannot slay a man by his 
own authority, 242, 243. 

Community cannot renounce its 
authority over the prince, whom 
it establishes and can depo-sc, 
243-24S. 

Community cannot bestow a 
monarchy “ pure rogalis,” 243. 

Kingdom of Franco established by 
the people, 244. 

Monarchy the best form of 
government, V)ut the assembly 
is superior to him and can 
depose hitn, 24.'i. 

Functions and limitations of auth- 
ority of prince ; ho is not 
absolute, 246. 

Cites constitution of Aragon as 
ineluding judicial authority not 
created by prince, 246. 

Althusius, Joannes — 

Origin of political society, Aris- 
totelian, 358. 

Definition of political society, Cicoro, 

358. 

Object of political society, the 
common good, 358. 

Final end of political society, the 
service of God, 358. 

Political society fonned by con- 
tract of members, 368. 

Government nothing else than 
execution of law, 351). 

Supremacy of law is supremacy 
of God, supremacy of man is 
that of a beast , 369. 

Magistrates bound by laws of the 
kingdom and the' “ Maiostas,” 

359. 

Magistrate is not “ logibus gener- 

f alibuH solutuB." refers to Cujas, 
350. 

Law may give him right of dis- 
pensation in some cases. 369. 

Natiue of “ Maiestas,” it does not 
belong to prince or “ optimatos,” 
but to the whole commonwealth, 
260, 261, 600. 

Authority to rule granted only by 
community, and must be exor- 
cised according to law, 371, 372. 

No cofnmonwo^lth over formed 
without <f.intract between prince 
and subjects, 3Q4. 


Contracts existed in almost all 
modem kingdoms elective or 
hereditary, 396. 

Ruler who violates fundamental 
laws is a tyrant and should be 
roristed and deposed, 406. 

Ephors entrusted by people with 
authority to restrain the licence 
of the supremo magistrates. 
Equivalents of these in all 
countries of Western Europe, 
411, 412. 

Nature and functions of cotmcils of 
commonwealth : they decide 
on “iura maiestatis,” legisla- 
tion, taxation, &c., 498, 499. 

Principles (Rationes) on which 
roproBonl alive system rests, 499, 

Ropro.sentalive councils to bo 
found in all countries of Central 
and Western Europe, 600. 

Ropre.sentative assemblies em- 
body and defend the liberty of 
the people, 500. 

Andrcac, Joannes — 

Cu.stom cannot change “ lex 
communis,” but may derogate 
from it in particular place, if 
2 )ermii ted by Pope or prince, 25. 

Angelo de Pcrusia : prince cannot 
take away private property without 
cause, 86. 

Archdeacon (Guliolmus Baisio) — 

Some said that people could not 
mako law, others, that they 
could re.sume authority granted 
to emperor, 24. 

All laws must bo confirmed by 
custom, but, if subjects are 
unreasonable, legislator can 
comjjol them, 24. 

‘Archon et Politic’ (‘La Politique, 
Dialogue’) — 

Tyranny when legitimate prince 
violates the laws, 336, 337. 

Laws made with consent of com- 
monwealth, and the prince is 
subject to them, 337. 

Reminiscence of principle of 
mutual obligation of lord and 
vassal in feudal law, 338. 

Apjieal of Reformed to protection 
of formal laws and edicts. 338. 
376. 

Rulers ha \'0 sworn obedience to 
the laws, and have promised 
the “ Souverainet#,” that is the 
Estates, to keep them inviolably. 
338, 376. 

Prince is the Image and Vicar of 
God, if good, 366. 

People have the right to appoint 
and depose fliagistrates, heredi- 
tary or elective, 366, 367. 

Magistrates who represent the 
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" Souverainetd ” are inferior to 
“ Souverain,” as private persons, 
but superior to him in their 
public capacity, 376. 

Contract between prince and 
people, 388. 

fialdus — 

Custom overriilcs law locally, cites 
Boniface VIIT. and Uratian, 19. 

J‘rince should obey law. but not 
“ do noocshitatc.” 2(t, 83. 

J'rincn has a supremo and absolute 
authority as well as an ordinary 
ono — referred to by Albericus 
Uentilus, 30, 82, 463. 

i’riiico and his successors boimd 
by contracts, and by “ Con- 
siiotudinos." Customary law has 
authority over the prince (Super 
Feudis). 20, 31. 

Good king better iliau gooil law, 
83. 

Citeil by .Jason do Mayno as saying 
that Fopo and prince ha.s 
“ plenituclo potnstatis and con 
do anytliing, " siipi-a ius ot 
contra ius ot extra ius,” 83, 149. 

Citisl by Jason do Mayno as saying 
it must always be presumed 
that prince desires what is just, 
and that his actions should b« 
regulated “a iustitiii poli ct 
ton,” 100. 

Prince cannot take away private 
property without cause, for it 
belongs to ‘ius gontitiin ” or 
“ ius natiirolo,” 85. 

Dealing with foudul law, maintains 
that emperor cannot deprive 
a vassal of his (iof without 
jiroved otfenco, 85. 

Dealing with feudal law, good and 
natural laws bind the prince, 80. 

IVince lias rigid to imjxiso 
“ collectn,” hut only if it is 
useful to the state ; .sui'jcct is 
not bound by natural oliligations 
to pay, if the tax is levied merely 
by Ills ” etlrenuta voluntas,” 8(>. 

Subjects may exfiol king who iwds 
tyrannically, but caiinid dejirivo 
him of his •“ dignita.s,” 87. 

Barclay, William 

Denies that laws wore iii.vdc to 
restrain kings, 446. 

Repudiatos Buchanan’s assertion 
that in Scotland laws required 
consent of " Proi-eros ” and 
people, 44ti. 

in Scotland and France king made 
laws without Senate, 446. 

No ono is kinf} who is bound by 
the laws, 446. 

Royal authority is Divine. King 
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is constituted by men, but God 
gives him an inviolable authority, 

446. 

This is also true of hereilitarj 
kings ; unless there is gravi' 
doubt about order of succession, 
in such cases, as in Scotland in 
thirteenth century, and France 
in the fourteenth, the Buccession 
is doiormined by the “ Ordinum 
et Optimatum Conventus,” 447. 

Royal conduct such as tliat de- 
scribed in 1 Sam. viii. is unjust, 
but cannot bo judged by men, 

447. 

Contends that St Thomas Aquinas 
‘ De Reg. I’rin.,’ 1. 6 wa.s not 
genuine, or only applied to 
elective kings, 447. 

Revolt against king i.s revolt 
against God, 447. 

Appeals to the great Civilians for 
support of his view that king's 
authority was absolute, 448. 

“ Plenitude potostatis,” possessed 
by Pope and Prince, they can 
do anything “ ox certa scientia, 
supra ius, contra ius et extra 
ius,” 448. 

iVince can make law, by his sole 
authority, though it is huma- 
num ” that he should consult 
the “ J’l'oeeres,” 448. 

Coiiimunds of prince have force of 
Law. Ho is “ logibus solutus.” 
Repudiates Cujas’ interpretation 
of this, 448. 

Two exceptions to doctrine of 
non - TOBistanco ; when prince 
behaves with intolerable cruelty 
not to particular persona, but 
to the whole commonwealth. 
When prince endeavours to 
destroy the commonwealth. Kx- 
iiinplo ot first, Nero, of second, 
John Baliol, 449. 

Is ivwaro tliat his principle of 
absolute authority of iirince 
was not the view of all countries, 
449, 450. 

King subject to God only, he is 
'■ Icgibus solutus," 450. 

Bamos, R. : duty of complete sub- 
mission to king, Jiowovor unjust, 291. 

Bartolus — 

Aware of dii’ergcnoo botwoeii 
Civilians cm the authority of 
custom, 17. 

Roman people have lost the power 
of electing and deposing em- 
peror: first lielongs to German 
princes, second to Pope, 18. 

Custom pr*eter log^m ” over- 
rides law, 18. '• 

Prince is “alegibus solutus, ” ^ait 

2 L 
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it is “ B«quuin et digniun '* that 
he should obey them, 10. 

Prince is bound by any contract 
made with a city, contracts 
belong to “ ius gentium,” 19. 

Municipal lawn of Italian cities, 
made with permission of prince, 
cannot override ” ius commune,” 
26. 

Methods of legislation in these 
cities, 27. 

“Do Kegimine Civitatis,” 76-80. 

Definition of good and bad 
governments from Aristotle, 76. 

Distinction between king who 
governs according to laws, and 
the king who makes laws os 
ho wills, 76, 77. 

Description of kings in 1 . Sam. viii. 
is that of tyrant, 77. 

King has right to impose taxes for 
royal expenses, 77. 

Difierent kinds of government 
adapted to slates according to 
their size ; small state best 
governed by v'hole people, 
larger (like Fiorenoo and Venice) 

_ ‘•y a few, largest by a king, 78. 

Tyranny the worst of all forms 
of government. Italy full of 
tyrants, 79. 

‘ De Tyranno,’ 4, 80, 81. 

Definitions of tyrant .from Aristot lo, 
8t Isidore, and St Gregory the 
Oreat, 80. 

Two kinds of tyrants, “ ex defectu 
tituli,” and “ ex part.o exercitus,” 
81. 

‘ De Giielfis et Gebellinis,’ tyrant 
may rightfully bo deposed ; 
rites St Thomas Aquinas that 
it is not sedition to overthrow 
the tyrant, 81, 87. 

Bopudintos the contention of 
Jo. Butrigarius, that prince 
could take a man’s property 
without cause, 85. 

‘ Comm, on Digest ’ cites William 
qf Cuneo and Cyuus oe saying 
that Koman people could revoke 
the authority given to the 
emperor, 87. 

Cited by Jason de Mayno as 
saying that when princo acts 
“ ex certa scientia ” he removes 
all legal obstacles, 140. 

Beaufremont, M. de — 

Address of nobles to king at States 
General of Orleans, 1676, his 
ancestors had always called the 
Elstatea when it woe necessary 
to set things in order, 476. 

“ Bekenntnlss, Untorricht iind Ver- 
manimg dor Christlichen Kirchen zu 
•Magdeburg ” — 


The inferior public authorities 
may rightly defend their sub- 
jects against the attacks of the 
higher authority on their religion , 
286, 287. 

Subjects and superiors bound to 
each other by oaths, 286. 

An evil authority is an ordinance 
of the Devil, not of God, 286. 

This declaration cited by John 
Knox in 1561, 398. 

Bellarmine, Cardinal- 

Political authority normally not 
derived immediately from God, 
but “ median te hominum con- 
sensu,” 372. 

The Divine Law commands obed- 
ience to the king while he is 
king, but does not forbid his 
deposition for just causes. 404. 

Belloy, Pierre do — 

Protests against doctrine that 
Henry of Navarre, as a heretic, 
could not be King of France, 440. 

Thu people cannot control the 
actions of tho king, for it is 
by tho Divine Will t^t he 
holds the crown, whether he is 
good ur bad, 441. 

Bertochinus — 

Custom and statute have equal 
authority, custom creates “ Jus 
Commune.” and has equal auth- 
ority with “ Privilegium " of 
prince, 151. 

Emperor “ solutus logibus,” but 
not “ solutus moribuK et 
ratione,” he is bound to main- 
tain tho “ consuetudines,” 151. 

Prince cannot revoke his contract, 
155. 

Bilson, Thomas — 

Cites St Paul and St Peter as 
teaching that kings are appointed 
by God, and David’s submissive 
conduct to Saul, 430. 

People must not resist the king, 
430, 431. 

Servant can appeal to magistrate 
against his master, but subject 
has no refuge against the 
sovereign but God, 431. 

Admits that Protestants on Con- 
tinent contended that their Con- 
stitutions allowed resistance, 431. 

He seems to allow resistance in 
such cases, but in no case* 
deposition of hereditary prince, 
432, 434. 

Blackwood, Adam — 

Absolute authority of kings of 
Scotland, France, England, S^in, 
Portugal, knd many other 
countries, 436. 

People in these coimtries cannot 
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be admitted to any share in the 
supreme authority, even if 
kings wished to do so, 435. 

The nature of monarchy is such 
that it ceumot be divided or 
shared, 436. 

Monarchy in Scotland founded 
by Kenneth on force, and the 
people therefore have no legal 
ri^ts, 436. 

Authority of the king analogous to 
those of father over his family, 
masters over their slaves, 436. 

Law has no authority over the 
king, 430. 

Not only persons but property of 
all people are in the hands of the 
king, 437. 

Bodin. .lenii . 

jjetinltion of “ Rospublica,” 418. 

Controlled by reason and power, 
418. 

Supreme authority has “ Maiostas,” 
and is “ potestas legibus soluta,” 
418. 

Supreme authority is subject to 
*lox divina,’’ " lox naturae,” 
and “ lex omnium gentium com- 
munis," 410. 

Political authority rests on force. 
Aristotle and others wore wrong 
when they thought that in the 
beginning kings received auth- 
ority on the ground of their 
justice, 420. 

Natural liberty is that of a man 
who, under Cod, rejei’ts all 
authority but that of himself 
and right reason, 420. 

The citizen is one who is under 
the supremo authority of 
another, ho lias lost his natural 
liberty, 421. 

Contradicts the opinion of Aristotle 
that a man is not a citizen who 
does not shai'o in “ imperium,” 
421. 

The people can transfer its auth- 
ority, without limit, to one man, 
421. 

Prince who has complete power 
has ” Maiostas,’’ 421. 

Prince who is bound by laws, or 
holds authority only for a time, 
and has to render account to 
the people, has not “ Maiestos,” 
421. 

Prince should not swear to the 
laws, this destroys "Maiestas,” 
421, 422. 

Supreme authority is limited by 
contracts, 422. 

Prince not limited by custom, 422. 

“ Fropiietas " and ‘‘ Possessio ” 
bel^g to individual. Prince 


lias only “Imperium” over 
them, 423. 

There is no such thing as a “ mixed 
constitution.” Supreme power 
is indivisible, 424. 

The magistrate (inferior) must 
carry out the commands of the 
Prince (Maiestas), oven against 
the laws, 424, 426. 

Rescript of Anastasius (Cod. T. 22, 
6) only applies when a rescript 
does not contain a derogating 
clauso, 426. 

Repudiatesinterpretation of 1 Sam. 
viii. as a description of “ iura 
moiestatis,” 426. 

Chief characteristic of “ Maiestas ” 
is to make laws without consent 
of superiors, equals, or inferiors, 
425. 

Admits that it was difficult to 
find a true, that is an absolute 
monarchy, 425, 426. 

Laws wore made in Spain, England, 
and Empire by the Estates or 
Diet, 426. 

The Empire an aristocracy, 426. 

In France alone did Bodin find 
a sovereign and absolute mon- 
archy, 426. 

King of Frnnoo did not swear to 
keep to law.s, 426. 

There the prince’s commands have 
the force of law, 426, 

Ho lays stress on permanent tenure 
— t.e., mdopoiideno'i of judges, 
they are irremovable except by 
process of law, 383, 427. 

A precarious tenure by judges 
savours of tyranny, 383, 427. 

Kingdom should, ns far as possible, 
be governed by law, not by tho 
mere will of the prince, 383, 427. 

Great importance in France and 
Europe of tho Estates, 486, 487. 

No taxation without consent of 
the Estates, 488. 

Absolute monarchy the best 
govomment, 427, 428. 

Supreme authority of the prince 
must not be shared with anyone, 
or “ Maiestas imporii ” wjll give , 
place to anarchy, 428. 

Any tyranny is bettor than 
domination by the people, 
Bouohor, J. 

“ Maiestas ” remains with the 

g iople and is embodied in0Cue 
states, 368. 

It is from tho people, not from Ood 
only, that tho king receives his 
authority, 368. 

The same principle* embodied in 
constitutional*systeins of other 
European countries, refor% os- 
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peciolly to Empire, .iVi'agon, and 
England, ‘<69. 

Cites deposition of Merovingian 
and Carolinian kings in France, 
of Kichard 11., and recently of 
King of Denmark, 300. 

Absoncc of constitutional forms in 
Franco duo to recent tyrannical 
innovations of Louis Xf., 309. 

Contnustual relation between prince 
and people. Kelation to feudal 
law, 391. 

Brocton : cited by Hooker, 356, 367, 
378. 

Britten — 

1.nws made by king with barons, 
court, and oilier members of his 
council, 7. 

King ran only repeal laws with the 
consent of the same, 33. 

In cases where king is a party, 
court is judge, not king, 33. 

liuclianan, Oeorge — 

King is subject to tlio law, 332, 333, 
491. 

The poople acting through Parlia- 
ment is the legislator, 332, 333, 

401. 

The many am wiser than the one, 
334. 

Interprotsition of laws must not 
be left to king, 334. 

Kings of Kcollunil hereditary, but 
are created by the law and will 
of the people, just as much as 
elective kings, 306. 

There is a contract between king 
and fieoplc ; it is void if king 
breaks it, 387. 

Defends resistance to, and de- 
position of, {irince who abuses bis 
power, 399. 

Authority of law greater tliun that 
of king, and authority of people 
greater than that of law ; they 
can therefore call him to account 
in greater matters as well as 
small, 40U. 

Bud6, G. 

“ Princeps legibiis solutus,” 294- 
296. 

Appeals to Anslotle on natural 
monarchy of king who is in- 
comparably superior to his 
subjects, 294. 

Absuid to impose law.-, upon such 
a man, 294, 295. 

Roman em])orors, at least in 
Ulpion’s time, and kings of Franco 
have this quality, they arc human 
Joves, 294, 295. 

N’o reason why laws sliould stand 
betwoAi prince jHnd people, 296. 

A.ppoals to Altmans xiii. 1, 295. 

[loinparcs “ Curia jn qua summa 


jurisdictionis Qallicae . . . sita 
eat *’ with Roman Senate, 296. 

“Maiestas" of Roman people 
transferred to emperor by “ Lex 
Regia,” 296. 

This “Curia” (i.e., Porlement) 
declares prince’s “ Acta ’*■ to lie 
rata irritavo,” 296, 297. 

Princes, though “ legibiis soluti,” 
submitted themselves to the 
judgment of this Court, 296. 

Butrigarins, .lacobus — 

People had transferrod their auth- 
ority to prince, and could not 
make “ general ” laws, 23, 146. 

People could revoke their grant, 
and could then moke any law, 
23, 146. 

Emperor can take away a man's 
properly “ex causa,” but not 
“ sine causa,” but that is not 
beeaiisn ho has not authority, 
but lici-auso ho had .said that 
he would not do it, 84. 

Butrigarins, .fo. : cited by Boi'tohis 
as saying tliut prince could take away 
a mail’s property without cause, 85. 

Butrio, Antouius de — 

Roman people cannot rovoko the 
autJiority of the emperor, for 
ho receives tliat from the Poiic, 
147, note 2. 

Roman people caunoi make a 
“ univoraal law,” tliat belongs 
to the cmjieror, 147, note 2. 

Calvirujijhii — 

Dol’encis reformers against charge 
of subversive doctTine.s, 263. 

Holy Scriptui'c doscribes function 
and autliority of magistrate as 
coming from God, 264. 

Cites David as example of sub* 
mission even to unjust rulers, 264. 

Rule of unquestioning submission 
only applies to privoto persons, 
266, 266. 

If they wcio aggrieved, they niij.st 
turn to the magistrates, 265, 266. 

Such us Epliurs, Tribunes, in 
modem times perliaps the Tliree 
Estates, 266. 

Those are the guardians of the 
people, and are guilty of 
treachery if tliey do not defend 
them against the violence of 
kings, 266. 

Prefers a mixed government, of 
aristocracy and “ Politia ” ; this 
was what God gave to Israel, 
267. 

Without laws, there are no niagis- 
tratos ; withoAt magistrates, no 
laws, 267. 

Repudiates the notion that the 
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olitical lawK of Moi^os are 
inding on the statee, 267. 

Subject to moral law, which in 
eternal law of justice ; every 
state can make its own laws, 268. 

Moral law of God is the “testi- 
mony'’ of the natural law, 
which is written in men's hearts 
by God, 268. 

Principle of restraint of kings 
by projjor authority illustrated 
in his letters, 269, 270. 

Commincs, Philippe do — 

Taxation without conwont of sub- 
jects is mere tyranny, 202. 

Neither king of France nor other 
kings had tlio right to do this, 
202 . 

Charles V. never claimed such a 
right, 202. 

His high opinion of the vnhie of 
the States General, 214, 48.7. 

His contempt for thuisc who 
opposed their meetings, 214, 215. 

Connon, Francis — 

Primitive world ruled hy kings, 
chosen for their virtue, and 
without fixed system of law, 301. 

When kings began to ahusc their 
])ower, men in)poscd resfraints 
of law upon them, 301, 302. 

Cites Aristotle os saying that to 
obey the law is to ol)c> God, 
to obey a mon is to obej a wild 
lK'a.st, 302. 

Cites Domosthenos and i’apinian 
as saying that law is an agree- 
ment of tho whole “ Civitos,” 

302. 

In France it is the king's authority 
wiiich binds men hy law, but 
his a\ilhority i> drawn from 
consent of tho people, 302. 

Prince docs not nood to take 
<-ounHol wlien ho legislates, 303. 

Ctaitomptuously rejects the notion 
that law is superior to cuistom, 

303. 

Unjust law ie not law at all, 303. 

If liereditary king becomes tyrant, 
he should be deposed, 303. 

The prince is not “ legibus sol- 
utus,” 303. 

Contract — 

CynuR discusses question whether 
emperor was bound by his 
contracts made with city or 
province, 16, 16. 

I’rmcG is bound by contracts 
made with city, Baldus, 19. 

Contracts belong to “ ius gentium,” 
llortoluB, 1^, 

Contracts binding on prince and 
his successor, Baldus, 20. 

Contractual relations of I'uler 


and subject in Dauphine and 
Brion^on, 67-69. 

Contractual conception with re- 
gard to regents in Castile, 69, 70. 

Contracts binding on prince, in 
Civilians of fifteenth centiuy, 
162-166. 

I’rince bound by confra<it with 
people, Wesselius, 180. 

Prince bound by contracts, Al- 
ciatus, 300. 

Political society formed by con- 
tract among membi'r.'i, Hookor 
and Althusius, 364, 358. 

Contract between ruler and people, 
William of Orange, ‘ Apologic,’ 
383-386. 

The conditions of Philip II.'s 
authority with Motherlands, 
‘ Apologio,’ 384. 

The mutual oaths between Philip 
IT. and the people of the Nether- 
lands, ‘ Apologic,* 384. 

These conditions to bo enforced 
by Vassals, ‘ Apologio,' 384, 385. 

Contract implied in Doelaration 
to Diet of Empire, 1678, Ste. 
Aldegonde, 385. 

.Asserted in Articles of Agreement 
with Duke of Anjou in 1681, 

386. 

A'-serted dogmatically by George 
Buchanan, 387. 

Contrset void if violated by one 
party, Buchanan, 387, 

King only accepted on certain 
conditions; if those were violated, 
people had power to withdraw 
his power; rcfcrciico to feudal 
law, ‘ Droit tic.-i Magistiats,’ 

387, 388. 

Kcciprocal pacts and conditions 
between prince end people, 
‘ Arrhon ct Politic,’ 388. 

“ Focdiis ” between king and 
people. Condition that king 
should govern justly; if king 
violates his power, people are 
free from all obligation to him, 

‘ Vindiciae,’ 388. 

A controct of the kind part of the 
constitution of almost all “tatos, 

‘ Vindiciae,’ 389. 

Embodied in coronation oaths, 

‘ Vindiciae,’ 389, 390. 


Mutual contract between king and 



391. 


Contract between king and people. 
Hooker, 392-394. 

Terms of this to be fmind net only 
in the bo;«inning, but in whole 
body of th^ laws. Hooker, 
392, 393^ 
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No kingdom or commonwealth 
ever created without a contract 
between prince and people, 
AlthueiuEi, 394, 305. 

The emperor bound by his contract, 
refers to an oath of Maximilian 
that he would not obstruct the 
proceedings of the “ Kammer- 
Uoricht,” Zasius, 323. 

Princw is bound by his contracts 
as much as private persons, 
Bodin, 422. 

Wlicn law of prince has passed 
into contract he is bound by it, 
this belongs to natural law, 
Betor Gregory, 443. 

Prince bound by his contracts, 
Alboricus Genlilis, 453. 

Cortes of Castile and Loon — 

Kings cannot annul the law 
without the consent of Cortes, 
Burgo.s and Bribicsca, 1379, 
1387, 4. 

Royal briefs contrary to custom 
or law to bo disregarded, 5, 91. 

No carta blaiica ’* to bo used 
by king, 65. 

No person to be injured or killed 
by king, till ho has been judged 
accor'luig to “ fuero ” and law, 
66, 91. 

Contractual conception in posi- 
tion of reaonts or Tutoros — in 
minority or king, 69. 

Cortes meet frequently in four- 
teenth century, a normal part 
of government, especially during 
minority of king, 90. 

J’*rot 08 ts against illegal taxation, 
91-93. 

Demand that some of its members 
should sit in kuig’s council, 95. 

Juan II. repudiates in 1431 tho 
constitutional provisions of 
Bribicsca, but Cortes reallirma 
them, 1440, 1442, 1451, 133-135. 

No taxation without consent of 
Cortes, 203-205. 

Cortes at Oimodo, 1445, alfirms 
the “ Divine Right ” of kings, 
186-188. 

Rrotosts against royal interference 
in elections of members, 207-209. 

Their place in all important 
affairs of kingdom, 209, 210. 

Summoned by Ferdinand and 
Isabella to provide for legislation, 
1486, 231. 462. 

No law could be made or revoked 
except in Cortes, 1606, 232, 463. 

Replies of crown to petition of 
Cortefi, to V»o registered and 
observed as lavs, 232, 233, 464. 

AH “ Cartas dfb suspenzyon ” to bo 
revoked. 1518. 16G3, 233, 464. 


Frequent meetings throughout 
smeenth century, 462. 

Taxation, 466-468. 

Two members of Cortes to reside 
at Court till the provisions made 
by Cortes were carried out, 1626, 
468. 

See also under Mariana. 

Courts and king — 

“ Curia ” superior to king, Fleta, 
30, 31. 

When king is a party, tho 
court i.s judge, not the king, 
Britton, 33. 

King cannot ho judge in his own 
eauso, ‘ Mirror of Justices,’ 
34, 36. 

King can only proceed against 
anyone by process of law, 64-66. 

King of Franco subject to “ Parle- 
mens “ in matters of distributive 
justice, De Seyssel, 221, 226. 

Mm-iiiacvelli confirms this state- 
ment, 226. 

King of France submitted to be 
judged by ‘‘ Parlemens," Budu, 
296. 

J’rivafo person could appeal to 
courts of law in cases lief ween 
himself and the king, George 
Buchanan, 380. 

Courts of “ Parlcment ” formerly 
in France, above the king, 
“ Remonstrance,” 380. 

“ Parloment ” of Paris sot av 
judge for certain purposes be- 
tween king and private iKirsoii, 
‘ Vindiciae,’ 381. 

Judges inu.'-l bo irroinovablo. 
Custom of removablo judges 
savours of tyranny, Bodiii, 382. 

Cowell, James — 

' Inst itutiones Juris Anglicani,' 
1605, 454. 

Custom.s approved “ communi 
sponsione,^’ 465. 

Statutes sanctioned by king and 
Parliament, 455. 

King can grant " privilegia,” but 
only BO far as they do not 
injure any third party, 455. 

‘Tho Interpreter,’ 1607, 455. 

King above law by his absolute 
power, 466. 

He takes counsel with the Three 
Estates, but this is not ” of 
constrainto,” but of his own 
benignitie, or by reason of 
his oath at coronation, 466. 

In spito of coronation oath he 
may alter or suspend any law 
that scemp, luirtlul to ” public 
estate,” 466. 

Parliament the highest authority. 
Cites Sir Thomas Smith, 456. 
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But king ia above Parliament, or 
be ia not an abaolute king, 4fi6. 

nerorative ia the apeoial power 
of tne king above the orainary 
courae of the common law, 467. 

By cuatom king makes no law 
without consent of the Three 
Eatatea, 467. 

Whether this ia of neceaaity or 
policy Cowell leaves to judgment 
of wiaer men, but king ia abaol- 
ute, 467. 

Subsidioa “ asaesaed by Parlia- 
ment and granted by the 
commona,” 457. 

Some hold that the aubaidie ia 
granted by aubjecta in considera- 
tion that whercaa prince might 
make laws of liis abaolute 
power, he doth of favour admit 
the consent of lii.a subjects, 467. 

Oujas — 

Men who are not ruled by law and 
custom are not a " People,” 
and do not form a ” Hospublica,” 

311. 

There may he men who live like 
the beasts without government 
of riaht reason which is the law 
of nature, but this may bo stirred 
up in them, 311. 

” JuB ” made by “ consensus ” or 
*' consuotudo ” or by “ neoessi- 
tas,” 312. 

“ Lex ” ia made by consensus ” 
of all in community, 312. 

Jus ” which is made by ‘‘ necesai- 
taa” iamadu by aonalo or prince. 
(Cites Dig. i. 2, 2, 9, and 11), 313. 

Custom, approved by reason, 
consent of all, and judgment 
of court, abrogates law which 
has ooasod to bo of use to tho 
commonwealth, 314. 

No law is binding which is not 
approved by custom, 314. 

Tlio people had transferred its 
authority to tho prince, or rather 
had sharod it with him, 316. 

Discussion of “ logibus solutus,” 
315-318. 

The words ajiply properly only to 
*' leges caducanao," such as 
“ Lex Julia ot I'apia ” on which 
Ulpianis commenting, .3 1 6, noto2. 

This was not true with regard to 
many other laws, oven if prineo 
had not sworn obedience to 
them, much less if he had done 
this, 316. 

“ Hodie,” the princes swear to tho 
laws, and are not “ legibus 
soluti,” ZfB, note 2. 

Prineo has power to make and 
unmake the laws, but is bound 


by them ao long as they are 
laws, 316-318. 

Prince haa “ imperiuin ” not 
“ dominium '* over private 
property, 318. 

Guneo, Gulielmus de — 

Cited by Zabarella, as saying that 
power of making custom neither 
had been nor could be trans- 
ferred to prince. ZabareUa does 
not agree, 164. 

Cited by Zabarella as saying that 
Roman people could revoke the 
authority given to prince, 166, 
note 3. 

Cunerus, Bishop of Lomain ; 1 Sam. 
viii. is a statement of the “ ius 
regis ” ; if king acts thus, ho sins 
gravely, but people must not resist, 
134. 

Cusa, Cardinal of — 

Laws should be made by those 
who arc to be boimd by them. 
” Quod oinnes tangit, ab omni- 
bus approban debet,” 136. 

Power of legislation derived by 
emperor from Roman people, 
and could be taken away by 
thorn, 137. 

All government founded upon 
election or agrooment of subjects, 
169-171. 

This arises from Divine and natural 
law, 170. 

The wise men should rule and make 
laws, but they have no coercive 
authority except from the agree- 
ment of their subjects, 170. 

Prefers monarchy, but an elective 
one, 171. 

Diet of Empire, representative of 
tho whole Empire, 216, 216. 

Custom- 

Discussion of authority of custom 
by Bartolus and Baldus, 17-19. 

Princemust maintain its authority, 
Baldus (Super Feudis), 21. 

Custom mokes and unmakes law, 
J. Faber, 22. 

Law must be confirmed by custom : 
but if subjects are unreasonable 
legislator can coerce them. 
Archdeacon, 24. ^ 

Local custom cannot create “ lex 
communis,” but can create muni- 
cipal law, if permitted by fopff 
or prince, Jo. Andreoe, 26. 

Custom and law in Civilian»>and 
Canonists of fifteenth century,* 
160-153. 

See under Connon, Duaron, Vigelius, 
Donoau, and Cujas for sixteenth 
century Civilians.* • 

I’rince is superior to custom , 
Bodin^ 423, 
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Cynus (Cino da Pistoia) — 

Prince derive;! his power from the 
people, bnt “ imperium ” from 
God, 13. 

Is aware of the conflict between 
older Civilians, about the con* 
tinuanee of the legislative auth- 
ority of the people, 14. 

Emperor bound ‘‘honestate,” not 
“ neeoasitate,” to observe the 
laws, 15. 

Cites Guido de Suza on binding 
nature of the contracts of the 
emperor with any city or baron. 
16. 

Prince cannot take away a man’s 
property without cause “ de 
mre," only “ de facto,” 16, 86. 

Romo Civilians say that Koman 
people could revoke the auth- 
ority given to the emperor, 14 
(note 1), 87. 

Decius, Philip : prince is bound by his 
contract, 166. 

Diet of Empire : its legislative auth- 
ority. 7, 216. 216, 498. 
gudpflJiislif' ” — 

Theory of it in WyclilTc, 54. 

Theory of it in fiftoontli century, 
186'181. 

Theory of it in early si.vteonth 
century, 271-292. 

See \inder Luther, Molanchthon, 
Tyndalo, Barnes, Budii, Bilson, 
(lunorus, Belloy, Peter Gregory, 
Barclay, Albcricus Gentilis. 

Doneau, H. — 

Law eeta blislied by Roman people, 
for prince only has legislative 
power, because people have 
conferred it on him, 308. 

Seems to mean that laws still 
required consent of citizens, 308. 

Custom superior to law, if later, 
309. 

All men are under the law, even 
prince, though he is ” legibus 
et soleuinitatibu.s juris solutus,” 
309. 

Rescripts of priiu’O, whi<-h ore 
contrary to laws and public 
^interest, are to be ignored by 
the judges, though they contain 
“ iiun-obstaute ” clause, unless 
they injure no one, 310. 

‘ Droit dos Magistrate ’ — 

is only detostablo flatterers 
who tell the prince that he is 
not bound by the laws, 305, 306. 

Huguenots appealed to public 
edicts as giving them the pro- 
tectiontof the laws, 306. 

Distinction b^^wefc the “ Souver- 
ain ” and the " Souverainetd,” 


former swears fidelity to the 
latter, 37.1, 374. 

Prince is “ Souverain,” but is not 
above the laws, 374. 

There are officers of the “ Souver- 
ainetd,” whose function it is to 
restrain the “ Souverain,” 374, 
376, 409. 

The contract between kiqg and the 
people, 387. 

Excellent results of authority of 
Parliament in England, 492. 

States General of France had 
formerly elected and deposed 
kings, 492. 

They lind formerly controlled the 
appointment of the ministers 
of the crown, taxation, and the 
important affairs of the kingdom, 

493. 

This was no longer the case in 
France, but tlii.-. was contrary 
to the ancient laws, 493. 

Duareu, Francois — 

IViuce has power of making laws, 
hut he contends that it is possible 
to believe tliat the people also 
retained or shared it, 304. 

Giistom ovemdoB law, for laws 
must be approved by the custom 
of those concerned, 306. 

J’rippe is “ legibus solutus,” but 
his rescripts contrary to law and 
public interest arc void, 306. 

Diiranuus, William (Junior) — 

Temporal and spiritual rulers 
should obey the laws, 24. 

J’rinces should not mako laws 
without consent of “Probi,” nor 
I’opos without cardinals, 24, 25. 

“Quod omnos tangit, ab oiiiuibus 
upprobotur,” 25. 

Edward II. and III. : terms of tho 
coronation oath, 4. 

Egidius Colonna : suggested that king 
sliould rule according to his own will 
and laws that ho had made, 10. 

Emperor : see under Prince. 

Engel f«rt of Admont — 

King even if he liad obteJnod tho 
kingdom justly, if he misgovern 
the kingdom, is justly deposed, 
40, note 1. 

Authority of universal empire, 
does not imply continual inter- 
ference with laws and conditions 
of particular states (Ercole, 
‘ Da Bartolo all* Althusio,’) 123. 

Faber, J. — 

I^iiioe derives his authority from 
God, hut throdjffii the people, 22. 

People con depose prince for 
proper cause, 22, 97. 
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Custom makos and unmakes law, 

22 . 

Prince not bound to consult 
“ Proceres ” when making law, 
23. 

Prince can take away private 
property for a just cause, 86. 

Perrault, Jean — 

King of France has the same 
legislative power as Roman 
emperor, 207. 

Identifies Lex Regia with Lex 
Salica, — by it all authority was 
transferred to King of France, 
297. 

King of B'rance ctut impose 
“ novum vetjtigal,” 297. 

Fleta — 

King mode by law, and is under it, 
7, 30. 

Law made by king witli consent of 
counts, 8. 

The king has two superiors, the law 
and his Curia, 31. 

Process of low against Iho king’s 
otficers, 32. 

Fortescue, Sir John — 

“Dominium regale,” “dominium 
politicum,” “doniiniuin politi- 
eum et regale, ” 142, 172. 

Law made in Kiiglnnd by king u itb 
the Three Kstates, 142, 217. 

<ludgo.s bound to decide according 
to law, even if king cuinmands 
the opposite, 142. 

Contrasts Roman law with its 
principle “ Quod Principi 
plixeuit,” and the “ Regimen 
Regale ” in France, with English 
constitution, 143, 173. 

All just authority xlorivcd from 
natural law, 172. 

Some English kings had tried to 
.shako oQ the “ iuguiii jioliticum,*’ 
174. 

Contrasts condition of jicoplo in 
England witli that in hVunce, 

174, 175. 

French iiolitical coii<tilions now, 
the results of war with England, 

175, 217. 

Keither St Louis nor his aiice.‘<tors 
imposed taxes without 1 he con* 
sent of the Throe Estates, 175, 
217. 

'Sjronshof, F. L. : pro-feudal Lord under 
the jurisdiction of the court, 36. 

Gkirson, Jean — 

Law has no force unless approved 
“ moribus utentium,” IM. 

King of France submits to judg- 
ment of “ Pifrlemont,” 140, 163. 

King cannot slay any man except 
by process of law, 140, 163. 


King said to bo “ legibus sulutus,” 
but should imitate Jesus who 
submitted to the law, 141, 163. 

Oi'igin of political society, in sin, 
168. 

Authority of the prince derived 
from community, and limited 
bv obligation In community, 
150. 

Tyrant lias lost all right to 
authority, ICO. 

Prefers mixed govommont, con- 
taining elements of monarchy, 
aristocracy and democracy, 161. 

All good gov'ornments are accord- 
ing to law, 102. 

('omniunity has authority to de- 
pose a prince if he is incorrigible, 
163. 

GrassaiUe, Charles do, 298. 

Gregory, Peter — 

Tliere is no such thing as a mixed 
government, 441. 

King of Franco is abaolutc, 442. 

1 Sam. viii. do.scril>os abuse of Royal 
authority, 443. 

Rut king is God's vicar, and his 
power i.s absolute, 442. 

Repudiates opinion which he 
attributes to Aristotle that the 
prince who rules over an tin willing 
jieople is a tyrant, 442. 

I’rince must obey laws of nature 
and God. 442. 

He is not bound by “ political *’ 
and “ civil ” laws, except for 
sonic fimdameiilul laws like that 
of “ succession,” 443. 

I’rince is bound by laws which 
hnvo |>nssed into contract, this 
Ijclongs to natural law, 443. 

It is well for prince to take counsel, 
and he refers to Estates, 443. 

But he is not dependent on them, 
lie can impose taxes without 
their consent., 444. 

Admits that deposition of some 
emperors by Pofies was justi- 
fiable, and oven that of Wen- 
foslas may have been so, for 
I'nipiro was elective, 444. 

But hereditary monarch could not 
be deposed, 444, 445. ^ 

Hooker, Richard — ^ 

His conception of law derix'cd from 
Aquinas, .351, 352. 

Political society required by (mo- 
nomic needs, by mutual in- 
clination, and demands a com- 
mon order, 362. 

Law necessary to restrain men’s 
wickednesiti 352, 36S. 

Troubles of the ftrosent time not 
comparable with those of tifne 
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when there was no " public 
re^'ment,” 363. 

Political authority not related to 
that of fathers of famUies, 363. 

Political authority derived from 
on agreement among men to 
sot up “ Government Public,” 
363, 364. 

An opinion tliat there is a “ natural 
right in the noble, wise, and 
virtuous to govom,” but the 
assent of tlie governed is 
necessary, 364. 

At first povernnionl was left to 
one man, but men soon found 
the evil of this, and came to 
laws, 364, 366. 

It is tJio function of the wise men 
to devise laws, but tbeir eoereivo 
authority is dciivod only from 
tho community, 366. 

“ Laws they are not , therefore, 
which public approbation hath 
not mode so,” 366. 

Tho commxinity may give its con- 
sent by representotion “as in 
Parliarnents, &e.,” 355. 

Even an absolute kmg may receive 
authority from tho oommunitv, 

366. 

There are different kinds of king- 
doia.s, but “ Happier that people 
where law is their king,” cites 
Bracton, “ Rex . . . sub Doo et 
lege,” 366. 

Commends England where " Law 
itself is a rule,” cites Rriicton, 
“Lex facit Hogera,” and “Hex 
nihil potest, nisi quod iure 
potest,’’ 356, 357. 

Limitation of powers of English 
kings embodied in “ solomintios 
and rites of their inauguration,” 

367. 

Laws of England do not derive 
their force Irom the power which 
king lias granted to I’arliamont, 
but from the realm, 357, 498. 

Political authority can only be 
granted by subjects, 370. 

Defends hereditary succession to 
kingship, but tho beroditary 
right arises from “ original 
conveyance ” by the ooimininitv, 
370, 371. 

Agreement or compact made 
between king and community, 
391-394. 

“ Original influence of power 
from the body into the king is 
the cause of the king's de- 
pendency in power upon tho 
body'” 392. t 

The terms* of this compact to 
bo foiuid not • only in “the 


articles of oompaot at the first 
beginning,” but in the whole 
laws of the community, 392, 393. 

Does not approve deposition of 
the ruler without his consent, 
but his power should be carefully 
limited, 406. 

Esscnco of all government in 
England is in Parliament, it is 
composed of the king and all 
tho people through tlieir repre- 
sentatives, 497. 

L'Hopital, Michel — 

Condemns revolt against king 
however unjust, 415. 

Obedience to king more binding 
than that due to fathers, 415. 

J’rivale property belongs to king, 
“ imperio non dominio,” 417. 

All are bound to obey the laws, 
except tho king, 417. 

Spoecli about importance of States 
General, 473, 486. 

, Spoecli on taxation at Estates of 
BIoIh, 1561, asks for financial 
help, 482. 

Hotman — 

Supremo authority in Merovingian 
and Carolingiaii times belonged 
to general assembly of the people 
which elected and deposed kings, 
366, 491. 

States General decided on claim 
of Edward III. and Philip of 
Valois to French kingdom, 366. 

“ Concile dos Estats ” (Estate.s) 
retained in its own hand the 
“ Bouvorain authorit6 du gouv- 
omoment,” 373. 

Examples of importance of States 
General from 1302 to 1484, 491. 

Oil OH Commines on States General, 
491. 

Imola, Joanne.s de — 

CustomH of the people have Uio 
force of law, for the Pope and 
tho emperor permitted this, cites. 
Decretal of Gregory IX., 150. 

Prince bound by contracts with 
his subjects, but “ naturaliter ” 
not “ civiliter,” 164. 

JameH I. of England — 

“ The tme law of free monarchies,” 
437-440. 

Function of monarchy is to mai 
tain justice and judgmem ; 
in coronation oath he swears to 
maintain religion, laws, and 
privileges of 1^ people, 437. 

Subjects canni^ shake off the yoke, 
even thougli king behaves as in 
1 Sam. viii., 437, 438. 

People must obey king a.s God’. 
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Ueutonant, without rosutanoe. 


438 . 


Parliaments cannot mako laws 
without consent of king, they 
only ask for them, 439. 

King daily makes statutes and 
ordinances without advice of 
Parliament, 439. 

Scotland and England conquered 
by Fergus imd Williani ; and they 
imposed laws on these countries. 


438. 


King the source of all laws, and has 
power of life and death over all 
men, for ho makes the laws, 439. 

He submits to law of his own free 
will, not as subject to it, 439. 

ItepudifttcK the <>oncoption of a 
contract between king and 
people, as embodied in the 
coronation oath, 439, 440. 

If he breaks his promise thoi-e is 
no ono t<i act as judge, 440. 

Jason de Mayuo — 

Cites Baldus as saying that princo 
has “ pleniludo potestatis,’* 
what ho wills •' ox eerta seientia ” 
eonnot be quostionod, 149. 

Cites Haldus as saying that the 
Pope ami the prince can do 
anything “supra lus, et contra 
iuB et extra ius,” 149. 

Explains away the Boseript of 
Theodosius and Valentiiiion 
about “ Rescripta contra jus,” 
ho need only insert a “ non- 
obstaiito ” clause, 149. 

Cites Baklus ns snyiug tliat it is 
sacrilegious to dispute tlio auth- 
ority of the jirinee, but lawlul to 
(lisi-tiss his intention, 150. 

Cites Unldiis ns snj iiig that prince 
desires his acts “rogulari a 
justilia poll el loi'i," 150. 

Princo is houud by his eonlraots, 
and hcroditury jirinco by those 
of his predeersHors, but not 
elective prime, l.iS. 

Jolin Major — 

Authority of king derived from 
comnumity, 24 ”. 

King is “ rcgiilnriter ’’ over king- 
dom, 247, 

Kingdom is “ easualiter ” and 
“ virtuoJitcr ” over him and 
can depose him, 248. 

Ill Franco and Seotlaml supremo 
power is in the people, authority 
of the king is honourable, but 
“ ministeriu," 248, 249. 

Tho Three Estates direct the king, 
248. , 

A free people can for reasonable 
cause alter tho form of tho 
Polity, 248. 


Juan I. of Castile — 

Complaint of Cortes at Burgos, 
1379, that certain pOTSons pro- 
duced briefs annulling ordin- 
ances made in Cortes, _ 4, 5. 

King’s reply soems evasive, 6. 

At Cortes of Bribiesca, 1387, 
Juan 1. lays down that royal 
briefs contrary to law are to 
bo disregarded, and that royal 
officers wore nobto seal briefs con- 
taining “ uon-obstanto clauses,” 
6 . 

Juan IT. of Castile — 

Abrogates at Cortos of Palencia. 
1431. the constitutional pro- 
visions of Cortos of Bribiesca, 
133. 

Complaints at Valladolid, 1440 and 
1442, refer to “ non-obstante ” 
clauses, and such phrases as 
“ do cicrtn snbiduria, o potorio 
real absoluto ” us “ oxorbit- 
ancias,” king prohibits their 
use and renews tho provisions 
of Bribies(“i, 133, 134. 

Justice : see under Law. 

King : see under Prince. 

Knox, John — 

Reformed preacher s in Scotland 
declare, 1567, tho right of the 
nobilily and people to bridle 
tho fury of princes in free 
kiiigcloms, 306. 397. 

Willock ami Knox, 1657, declare 
tliat iiiagistrates ore God’s 
ordinance, but their power is 
limited by God’s Word, and by 
obligutionb to subjects, that they 
may be deposed for just causes, 
and that the nobility and 
barons as " bom counsellors ” 
could depose the regent, 397. 

Knox deelares to Mary Queen of 
Scots, 1561, that if princos 
exceed tlieir bounds, subjects 
may resist, 398. 

Meeting of ropresentat ivos of the 
Gemiral Assembly and of the 
Lords of the Couuoil, 1664 — 
discussion between Knox end 
Maitland, 398, 309. 

Discussion turns mainly on inter- 
pretation of Bom. xiii., 308. 

Knox distingui.sher- between tho 
Ordinance of God and the 
person in authority, 398. 

Onlv a just power is tlie ordinance 
o! God, 398. 

Tho commonwealth should bridle 
corrupt afToctions of ignorant 
rulers, 398* 

Maitland apponl6*to the judgment 
of tho reformers, Knox answers 
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by cilinf; tho ‘ Bekenatniss ’ of 
the Magdeburg clergy (see under 
" Bekenntniss ”), 398, 399. 


“““'•^^cinception of tho suproniary of 
law in the Middle Ages, 3. 129, 
133, 227, 326-363, 606. 

Law as tho ombodimont of 
justice, 3, 506, 506. 

Royal briefs contrary 1o law, 
mill and void in Castile, 4, 5, 
133-i:i6, 402-464. 

Laws made in Castile with advieo 
of Cortes, 5, 6. 

Method of li'gislation in Franco in 
fourteenth century, 6, 7. 

Method of legislation in Empire in 
fourteenth century, 7. 

Method of logislatinn as described 
by Britton, Fleta, and ‘ Mirror 
of Justices,’ 7, 8. 

No “ Politia " whore law is not 
supremo, Marsilius, 9. 

“ Populus,” “ universitas civiuni,” 
or its “ valencior pars ” is 
source of law, Marsilius, 0. 

Meaning of “ valencior pars,” 
Marsilius, 9. 

I’rocoedings against persons or 
pro}Kirty only by process of law 
in France, Castile, and England 
in fourteenth century, 63-66. 

Violation of law by Richard IT., 
alleged as justifying his de- 
position, 72. 

].iaws should be made by thwe 
who are bound by them “ quoil 
omnes tongit,” Ciisa, 1 36. 

Legislative power given to em- 
peror by Roman people and can 
bo taken away by them, Cusa, 

137. 

Important ordinonce of 1439 
made in France after repre- 
sentations from Stales General, 

138 . 

Laws must be approved “ moribus 
utontiiim,” Gcrsoii, 140. 

King of Fraiieo cannot slay a man 
except by process of law, Gerson 

^ and D’Ailly, 140, 141. 

King of Franco submitted to judg- 
ment of “ J’arlcment,” Gerson, 
140. 

Law m England made by king and 
Estates, Forteseue, 142. 

* Judges ill England must earry out 
tho law, even agalnit the king’s 
eommand, Forteseue, 142. 

“ Dominium politicum ot regale,” 
when,^ ns in England, the king 
can only niakf laws with con- 
sent of Estates, Forteseue, 142. 

'Source and authocity of law in 


Civilians and Canonists of tho 
fifteenth century, 144-159. 

Difference between “ Citra Mon- 
tani ” and “ Ultra Mont/ani,” 
on question whether Roman 
people could still make a general 
law, Porcius, 145-148. 

Prinro has authority to moke 
laws, and without consulting 
tho “ Periti ’' or “ I’roceres,” 
Jason de Mayno and I’auhis de 
Castro, 148. 

I’rinco not bound by law, Jason de 
Mayno rites Baldus as saying 
that Popn and prince ran do 
anything “supm ins, et contra 
ills, et extra ius,” 149. 

Custom and law, in fifteoiiih cen- 
tury Civilians ati'l Canonists, 
150-162. 

Contracts of princo os law', 153-166. 

King under law and '* Parlemens ” 
in France, Do Soyssel, 219-226, 
251. 

General theory of law in sixteenth 
century, St Germans, Soto, and 
Calvin. 227-230. 

Law a.s custom. St Cernians, 234- 
2.36. 

Custom and law in Franco in 
sixteenth century, 2.37-239. 

No changes in laws and customs in 
Brittany without eousont of tho 
Estates of Brittany, 237. 

King of I'ranee above tho law, 
speech of President of Parlia- 
ment of Paris, 1627, 239. 

Louis XII. forbid.-! “ Parlonient ’’ 
to pay any attention to dis- 
pensations he might give from 
Ordinance of Ju-,ti( c of 1499, 239. 

bupromucy of law related to 
liberty, Maobiavolli, 239. 

Law and prince, sis' under Solo, 
Starkey, and Calvin. 

Law and princo in Civilians of 
sixteenth century, 293-326. 

Sourr-o ond authority of law in 
later sixteenth century, 325-363. 

" MaiC'-tas ” is supromu authority 
above Positive Law, but subject 
to Laws of Gorl, naturu and 
nations, Bodiii, 418, 419. 

J.aw and right of resistanro to 
prince, Lutlierand Meinnehthon, 
280-287. 

See also under Prince and .States 
General. 

Liberty — 

Must be protected in the <‘on- 
stitution of the state, Machia- 
velli, 250. , 

The people are bettor protectors of 
liberty than nobles, Machiavelli, 
250. 
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Liberty related to supremacy of 
law, Maohiavelli, 261. 

Liberty protected by Great Parlia- 
ment, Starkey, 261. 

Authority to make law reaidea in 
community, for men are by 
nature bom free, Suarez, 344. 

Liberty protected by repreaontativo 
asaemolios, AlthusiuH, 490, 600. 

Limited Monarchy — 

])e Seyascl, 219-22.6, 320. 

French monarchy neither corn- 
pletely absolute, nor too much 
vostrainod, 220. 

French monarchy restrained by 
religion, “ la justice ” and “ la 
police,” 210-226. 

King of Finnco aubjoct to “ Parle- 
mens ” in ros|)ocl of “ Dis- 
tributive juatioc,” 221. 

And virtually in criminal 

inattorK, 221. 

.Judges are removable only " par 
forfaitiirc.” 222. 

li kings attempted to dcrogato 
from laws, they would not bo 
obeyed, 223. 

The prcheniinoncc'' ” of each 

Fstate, 223. 

The Groat Council, its composition, 
223, 486. 

Excellonco of French I'onstitutiun, 
for king is under law and 
*■ Pnrlomorit,” 22.6, 2.51. 

Lupoid of Bobenhurg- 

People without k ing cun oloct one, 39. 

Electors of piniioror act as repre- 
seiitativcK of princes and people 
of Germany, 39. 

Tiiey net not us individuals, but 
its u “ collegium,” 39. 

iSome great jurists muintaiii that 
Kurrian people can still make 
laws, for people ave greater Hum 
prince, 40. 

I’eoplo can for just cause depose 
the emperor, 40. 

By Homan people lie moans tho 
whole eonimuiiity, including tho 
princes and iinlih-s as well as 
the othei>, 4t). 

Lullior— - 

AslierlB the theory of " Divine 
Bight,’’ and derives this from 
Si Paul and St I’oter, and 
like Grogoiy the Great from 
1 Sam., 272. 

Coercive authority required by 
sin, 273-276. 

Elector of Suxonj must not resist 
emperor, 275. 

League of reformed princes to 
defend theidlielvcs against the 
emperor is contrary to Clod’s 
will, 276. 


Condemns resistance of peasants 
to “ Obrigkoit,” even to defend 
tbeir religion, 276. 

His extreme and violent language 
against the peasants, 277. 

A fuller discussion of necessity of 
political obedience in ‘ Ob Knegs- 
lente auch im Seligen Htando 
soin konnen,’ 278, 279. 

Aware of constitutional tradition 
of the king’s oath, but sets it 
aside, 279. 

Change in 153U. Ciiristiau men 
must not resist the emperor, 
but Empire and electors may 
depose him, 280, 281. 

Declaration of Torgau, 1630, by 
Luther and other Genaan re- 
formers. Tho jurists had shown 
them that the law recognised the 
right of resistance, and they inusi 
accept the law, 281, 282. 

Formm statement to same effect by 
Luther, Melanchthon, and others 
in J.536, 282, note 1. 

IjOtlor to Spengler, and ‘ War- 
iiuiig an seine liebe Deutsehen ’ 
to same effect in 1631, 283. 

Maohiavelli. Nif!iila .s 

' Excollenco of French kingdom, wliere 
king is under law, and judged 
by Parlemont, 226, 261. 

Aristotle’s definition of good and 
bad governments, 249. 

Good form® of government have 
tendency ti> turn into oom^l 
torins, and therefore wise 
founders of stales endeavoured 
to create mixed forms, 249, 250. 

I’rolcetion of lils’rty among the 
inoHl neeos.sary functions of the 
state, 250. 

Better therefore that power should 
lie in the liands of tho peopk' 
rather than tho nobles, 260. 

Existence of a rlass of ‘‘gontil- 
iiomini ” (nobles) incompatible 
with a '‘^ive^e politico,^’ 260, 
note 3. 

Liberty related to supremacy of 
law, 251. 252. 

Liberty cannot bo presorvoa or 
rest ored if the people an' corrupt , 
252. ^ 

I'ho yiooplo are wiser, more prudent , 
less variable tlian a prineo, 263, 
254. 

Rome ground for the saying, 

“ Vox J’opuli, vox Dei,” 263. 

Magdoburg, Deelaratiori of Clergy of : 
see under “ Bekenntniss.” 

Maiostas - „ 

Transferred to prince bv " Lex 
Regia,” Ifud6, 296. 
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Magistraten bound by the civil 
laws of the kingdom and of the 
** MaieHtas,” AlthusiuH, 350. 

Nature of Maieataa, “poteatas 
imporandi univoraalia,’ which 
does not recognise an equal or 
superior, Althusius, 360. 

Does not belong to king or “ Opti- 
raatea," biit to the whole 
commonwealth, AlllniHiua, 361, 
362, 600. 

Kinga receive invoalituro of sceptre 
and crown from those who 
ropreaent llte “ Maiesias ” of 
the people, “ Vindiciae,” 367. 

There must be in every political 
country aoine supremo power 
which makes laws and magis- 
trates and ia subject to no laws, 
ex<^pt those of God and nature. 
Tliia Bodin calls “ Moiostaa,” 
372, 373, 418, 421, 422, 425. 

Idaiestas belongs to wliolc (icuple, 
cannot L>u fransferred to one 
man, Althusius, 378, 370. 

Bodin repudiates 1 Sam. viii. na 
an interpret at ion of “iura 
maiestatih,” 425. 

Supreme authority of prince iiiu.st 
not be shared with nobles or 
people, or *' Moiestaa imperii ” 
will give place to anarchy, 
Bodin, 428. 

Majority — 

Meaning of “• valencior pars ” in 
MarsiliiiH, 11. 

Scries of monographs on the subject 
by K. Kullini Avondo, 11, note 1. 

Mariana — 

Men driven into society by their 
weakness and Crimea, 348. 

KarliesL government that of kings 
without laws, 348. 

Laws made because men doubted 
just ice and impartiality of prince, 
348. 

Law is reason drawn from the 
mind of God, and free from all 
ehon^ablenesB, 348. 

Monarc’hy t he best form of govorn- 
mont when controlled by laws, 
the worst when free from that 

' control, 349. 

Authority of king is drawn from 
the people, 349. 

Prince under law, or else a tyrant, 
340. 

Refers to “ justitia ” of Aragon, 
350, 494. 

Hereditary suecosbion to be de- 
termined by law, any change 
must bo made with consent of 
Cortis, 360, ^04. 

Commonwealth may depose kings, 
369. 4M)2, 403. „ 


The community is greater tlian the 
kin^, 370. 

Only in barbarous countries have 
men given authority to prince 
without limitation, 376, 377, 405. 

Community has the right to resist 
and depose prince who abuses 
his power, 402, 403. 

Discussion of tyrannicide, 402-404 . 

Authority of the community or 
tho Estates greater than that of 
king, 404. 

Laments the fact that prelates and 
nobles are now omitted from 
Cortos ; suggests tliat this had 
been done to increase the power 
of tho king, 496. 

Ma rwilius of Padu a — 

Expresses Tn drastic terms the 
normal political conceptions of 
tho Middle Ages, 9. 

No “ pohtia ” when tlio law is nut 
supreme, Aristotle, 9. 

“ Popiihis ” is “ universitas 
civium ” or its '■ valencior pars ” 
and is tho legislator, 9. 

Meaning of ‘‘ valencior pars ” de- 
fined con.siderata quantitate 
personuixiia et qiialitato in 
commuuitate ilia sufier quain 
lox fortur,” 10, 11. 

Conception of origin and forms of 
tho HI ate taken from Aristotle, 41. 

Meaning of “ Pars Prineipans,*’ 41. 

“ Pars Prineipans" derives its auth- 
ority solely from the election 
of tho legislator, that is the 
“ civium universitas,” not from 
any personal qualities, 41. 

The correction and deposition of 
the “ Prineipans ’’ belong to 
the legislator, 41. 

Functions of " Pars I’rincipans ” 
are executive, 42. 

Question of ono supreme authority 
in the world is not relevant to 
this treatise, 43. 

Method of correction of the 
" Prineipans,” judgment should 
bo in accordance with law, if 
possible, but if the offence is 
not provided for by law, then 
cause sliould be determined by 
tho " sententia ” of the legis- 
lator, 43. 

Massolin, Jean — 

Canon of Kouen and represeatativG 
of the Bailliage of Rouen at tho 
States General of Tours, 1484. 
175. 

His “ Diarium *’ of States General, 
175-179, 213, 214. 

Medieval Political' Theory — 

Its formal chaiaoter. Nature and 
Convention, 606. 
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The Bupremacy of justice, and law 
as tM embodiment of 605- 

607. 

The source of Positive Law. The 
custom of the community, 607, 

608. 

Laws as the expression of the 
deliberate will of the community, 
608-611. 

Laws supreme over the whole 
community, including the king 
or prince, 611-613. 

Influence of the revived study of 
the Koman law, 613-617. 

The theory of the “ Divine Right,” 
617-519. 

Tlie theory of the contract between 
the prince and the people, 619- 
623. 

The mixed constitution, 523-624. 

The supremacy of the com- 
munity, 624. 

The embodiment of this in the 
representative system, 624-620. 

Molanchthon, Philip — 

Agreement at first with Luther’s 
early opinion of the “ Divine 
Bight,” 284. 

Joined Luther in Declaration of 
1 630 that resistance t o emperor 
was in certain ca.ses lawful, 

284. , 

Letter of 1639, 284. * 

Declaration with Diigeuhagen and 

others in 1646 that it was law- 
tul for the “ Stiindo ” to defend 
tliomsclvt's, if emperor attacked 
them on account of their religion, 

285. 

Letter of 1646, on Rom. xiii. 1. 
Only a just Power is an “ Or- 
dinance of Qod,” 286. 

Reference in the same letter to 
mutual obligations of lord and 
vassal in feudal law, 285. 

Resistance to unjust violence of the 
sujierior is lawful, for the Gospel 
does not annul the pohtical 
order which is in accordance 
with the laws, 1659, 286. 

‘ Mirror of Justices ’ — 

King subject to law, 8, 34. 

“ Parlementz ” should meet twice 
every year, 36. 

Laws to be made by king and his 
counts, not by king and his 
a clerks, 36. 

King is not judge in cases of 
wrong done by the king to his 
subjects, these must bo de- 
termined in “ Parlementz ” by 
his counts (comites), 34. 36. 

Mixed Govemmen is— 

ISest government will be composed 
^ of monarchy, aristocracy, and 


timocrao^, Gerson and D’Ailly, 
161-164. 

Turrecremata takes from Aquinas 
the conception that the best 
government is composed of 
theso three elements, 168. 

Wise founders of states liad 
endeavoured to establish con- 
stitution which had something 
of monarchy, aristocracy, and 
democracy, Muchiavelli, 249, 260. 

The most wise men approve a 
mixed state to lie best, Starkey, 
262. 

Calvin prefers an aristocracy, or a 
government composed of an 
aristocracy and a ^ politia,” 267. 

Mon have judged a mixed state 
including l^g, nobles, and 
commons to be the best, Ponet, 
329. 

There is no such thing as a mixed 
constitution, it is simply a 
“ popularis status,” Rodin, 424. 

There are no mixed governments, 
Peter Gregory, 441. 

All governments are mixed, Al- 
thubiiis, 501. 

* Modus Tenendi Parliamenturn ’ — 

Aids cannot lie imposed without 
Parliament, 36. 

All important business should be 
brought before Parliament, 37. 

Parliament must not adjourn till 
all petitions have been heard, 37. 

Molina, L. — 

Community entrusts authority to 
ruler, greater or less, according 
1 o its judgment ; if the ruler 
exceeds tliis, ho acts tyrannically, 
341, 343. 

Function of king is to make laws, 
but question must be con- 
sidered whether the people 
gave him power to make laws 
only with their consent, or 
without it, 341, 342. 

Molina thinks that it is almost 
incredible that the common- 
wealth should have given all 
its authority to the ruler, 342. 

Monarchy is the best government, 
that is within the limits aspggned 
to it, 342. 

Royal power derived immediately 
from the commonwealth “nibdi- ^ 
ately ” from God, 343. 

Occam, William of — * 

“ Dialogus.” Authority of emperor 
from God, but through men, 44. 

Distinction between kmg who 
rules according to dtis own will, * 
and king Vht^ules under laws 
made by men, 46. 
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Doubtti wiMither :{i 0 narch}r of the 
first kind existed in his time, 46. 

Emperor or king, “solutus legi- 
buH,” but is under “ natural 
equity,” 46. 

Are men bound to obey the 
emperor “ in unmibus licitis ” ? 
Not in cuBOH where it is contraiy 
to the ‘‘ iitilitas ” of the people, 

4A. 

In what Honfie in emperor lord of 
all proijerty ? 47. 

Hum onipcTor " jjlenitudo pot«.s- 
tatis ” in temporal t.liingH t 48. 

He can only make lawe for the 
public good, not for his private 
convenience, 48. 

‘‘ Octo OuoeslionoM.” King ih 
superior in kingdom in homo 
cases, but in others inferior, 
for ho may bo deposed and lield 
jirisonor, 48. 

Authority of empoi'or derived from 
the Roman jjoopln, thoy did 
not give him an authority to 
rule doHpoiically and they reluiii 
the right to dispose of the 
empire “ casualitor,” 40. 

Ouinparisoii of t^ccam anri Mar- 
KillUB, 00. 

PonorinitanuH (Nicolas do Tudeschis) — 

CuBtom superior to “ Positivo 
Idiw.” HiiTerent opinions as> to 
whether it required the <-onseqt 
of Pope, 153. 

Political axithority a conse<pioneo 
of sin, 104. 

Poriiament of England — 

Its authority in all iiiiportaut 
matters, 1322, 4, 108. 

Sliould meet twieo a year, ' Mirror 
of Justices,’ 36. 

Not merely to furnish aidh, hut to 
legislate, ‘Mirror of .lust ices,’ 
36. 

No taxation without couhoni of 
Parliament, ‘ Modus Toiiondi 
I’arliamontiim,’ 30. 

All important matters should go 
to Parliament, ‘ Modus Tcnendi 
PorJiamentum,’ 37. 

(Must not adjourn till all petition- 
are hoard, ‘ Modus Tenendi 
Parliamoutiim,’ 37. 

't Proceedings in Parliament for 
deposition of Richard 11., 71-76. 

('ontrol of ministers by Parliament. 
1341, revoked in 1343, 109. 

Prosecution of ministers and 
officials, 1370, 109. 

No legislation or taxation witlioiil 
Parliament, Fortoscuo. 217. 

Law of KngljtndSiot made by the 
will of king, but by 300 olcctod 


men, that is by the consent of the 
whole kingdom, Fortesoue, 217. 

Those laws of England which do 
not proceed from custom are 
made by the king, lords, and 
whole “ communitaH ” in Parlia- 
ment, St Germans, 236. 

The “■ (j'reat Parliament ” not to 
meet continually, but from time 
to lime, Starkey, 261. 

1 1 is to appoint a Council which will 
bit continually in London to 
ri'jirCbont the authority of Par- 
liament, to control the king and 
lus Council, tltarkey, 261, 202. 

Community may give its consent 
to legislation by its ropre- 
sentativos, as in Parliaments, 
Hooker, 365. 

In Parliament the whole absolute 
power resides, for there ore 
j>rcaent the king, the nobles, 
the commons, and the clergy 
riiprcsentcil by the bishops, 

T. Smith, 486, 460. 

“ 'J'liti PiirJiumcnl of England, 
together villi the convocation 
.tnnuxod thereunto, is that 
wliuroiipon the very cssenco of 
all government within this realm 
dotli depend,” Hooker, 497. 

Parlcineiis of France— 

King of Franco hubniits to be 
judged by them, Uorson and 
O’AiUy, 140, 141, 163. 

King of Franco judged by them. 
Do .Scyssel, 221. 

King of Prance judged by them, 
.Macliiavelli, 326. 

Princes submitted to the judgment 
of Parlomeni , Bud6, 296. 

*■ Courts de Parlement ” oni-c abo\ c 
the kings of France, “ Remon- 
striince,” 380. 

“ 'I’ho Sonatus Lutotiarum ” is 
set in a certain sense as judge 
liotween the king and any 
private person, ‘ Vindicioe,’ 381. 

That is why the judges are ir- 
roTiiovable, ‘ Vindieiao,’ .'181. 

That judges bhould hold by 
turininahV appointment savours 
of t/yronny, Rodin, 381, 382. 

Paulus dc Castro — 

Roman }>eopIo could, beforo the 
coming of Christ, have deposed 
the eiiiporor, but this nowJP 
belongs to Pope, 147. 

Kunian people cannot now make 
law or general custom, 147. 

J’rinco can make law without cou- 
Kulting the “ Periti ” or “ Pro- 
ceres,” 148. ' 

Prince and Pope bound by their 
contracts, 164. 
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Pfcoplo— 

“ Universitaa oivium ” is legis- 
lator, Marsilius, 9. 

It is competent to malto law, 
Marsilius, 11. 

Has transferred its authority to 
rince, cannot make “ lex.” 
ut its custom luis authority of 
law, Faber, 22. 

Has mado and can depose princes, 
Faber, 22. 

CorJd rcsiune authority thoy had 
granted to prince and make 
law, J. Butrigarius, 23. 

Some said that people could take 
away tho authority granted to 
omperor, “ Archdeacon,” 24. 
I’oopio who are without a king 
can elect one. Tlio elect or>» 
of emperor do this “vice om- 
nium,” princes and jicoplc, 
Lupoid, 30. 

Some great Jurists eay that Roman 
people could still make laws, for 
people were greater tlian tho 
emperor and could for just 
reason depose him, Lupoid, 40. 
The “ IVincipans ” derives his auth- 
ority solely from tho “ univor- , 
sitns civiuni,” which can also I 
correct or depo-o him, Marsilius, ' 
41-44. I 

Power of emperor (riinrlemagne) i 
given him by tlie Roman people, 
Occam, 40. 

Thoy did not give him power to 
rulo despotically, and retained 
their right to dispose of Empire 
" casuaViter,” Occam, 49, 

Can revoke authority of emperor 
and mako laws, Porcius and Jar. 
Butrigarius, 14$, 14(i. 

Cannot do this, Saliceto and 
I’auluB de Caetro, 146, 147. 
Authority of king granted by 
consent of community, and 
limitod by obligations to them, 
Oerson, 169, 160. 

Rule of Stote belongs to the 
“ congrcgatio civium ” or their 
“ valentior pars,” Zabarclla, 

165. 

Refers to “ Lex Regia ” and 
tablet in Latoran, Zabarella, 

166. 

Electors of Empire represented 
tho “ universitas ” of tho Roman 
people, Zabarella, 166, 167. 

All political authority rests on 
election by tho subjects, Cusa, 
169, 170. 

In the beginning kings were 
created bf the “ sufFragium ” 
of the people, Pot, 176. 

In minority of king responsibility 
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for the kingdom rotums to 
people. Pot, 177. 

The States General are “ Pro- 
curatores ” for aU, Pot, 178. 

Prince bound by tho contract with 
the people, Wesselius, 180. 

Protection of liberty safer in hands 
of “ Popular! ” than of nobles, 
Machiavelli, 260. 

Liberty impossible when the people 
aro corrupt. Macliiavelli, 252. 

The people normally much wiser 
than the prince, Machiavelli, 
253, 254. 

Tho people aro the source of the 
authority of the prince, 364-372. 

The sovereignty of ihe people, 
372-379. 

The contract between the ruler and 
the people, 383-395. 

The deposition of the prince by the 
people, 395-407. 

Ponet, Bishop — 

Cites Aristotle’s description of three 
good governments, but prefers a 
“ mixte state,” 329. 

Denounces absolute government, 
329, 330. 

(Jovernmont ordained by Qod to 
maintain justieo, 330. 

Distinction between States 
governed by laws made by 
jirince, and those where the 
community makes tho laws, 330. 

Constitutional forms to prevent 
npproBsion by the bead : Ephors, 
Tribunes, Diets, ParlJamentes, 
331. 

It IS lawful to depose a wicked 
ruler and to kill a tyrant, but 
only normally, with public 
authority, 331, 332. 

In England the High Constable 
lias authority to summon the 
Idng before Parliament to 
answer and recoivo justice, 331. 
Porcius, ChristophoruB — 

Controversy whether Roman 
people could still mako law, 146. 

Bartoius and “ Citra Montoni ” said 
not, “ Ultra Montoni ” said they 
could, 145. 

Porcius agrees with the latter. 145. 

Roman people “ concessit,” 

transtulit ” its authority t o 
omperor, and can rovoke^hist*^ 
145. 

Roman people could revolm the 
election of tho emperor, lA. , 
Pot, Pliilippo, Siour de la Roche — • 

Question of regency in France 
should be determined by the • 
Estates and people, 176, 177. * 

Kings in tlfe bgginning created by 
the people, 176. ^ 

2 M • . 
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States General were the elected 
I^ouratore of all Estates of 
t9w realm, 178. 

The large general powers of States 
Genmral, not only in taxation, 
178. 

States General decided between 
Vhilip of Valois and Edward III. 
of England, 178. 

States General appointed regency 
when King Jolin was prisoner, 
and in ministry of Charles VI., 
178. 

Prerogative- 

In England — an exi raordinary and 
absolute authority, not subject 
to law, Alberious Glentilis, 452. 

Refers to Baldus as having made 
this distinction between tlio 
ordinary and extraordinary auth- 
ority of the prince, Alberious, 
462. 

Prerogative is an ultimate and 
reserved power possessed by 
King of England over and 
above his ordinary powers, 
which was comparable with the 
" absolute ” power of other 
kings, Cowell, 457. 

Prince, King and Emperor — 

Prince and people ; see under 
People. 

Irince and law : see under Law. 

Prince and “ Divine Right ” : see 
under “ Divine Right.” 

Prince and taxation : see under 
T^ation. 

Source and nature of his authority 
— paaaim. 

Provincial Estates in France — 

Met frequently in fourteenth 
century, 6. 

Their relation to taxation in four- 
teenth century, 98-101. 

Their relation to taxation in fif- 
teenth century, 193-105, 107- 
199. 

Their relation to legislation in 
fifteenth century, 460-471. 

Sometimes limited by crown in 
sixteenth century, 471. 

Relation to taxation in sixteenth 
-century, 480, 481. 

t 

" Quod omnes tongit, ab omnibus 
de&t oommuniter approbari " — 

Durandus, 24, 26. 

S ioolas of Cusa, 136. 
ereon, 161. 

*' Remonstrance aux Seigneurs ” — 

Addressed to those who sought 
' the prea-rvation of the kingdom 
of France ^-id San honourable 
, liberty under the king, 336. 


King of France was under the law, 

M6. 

The Courts of “Farlement” were 
formerly over the kings, but 
now basely servile, 336. 

Demanded the restoration of 
ancient laws and the assembling 
of the Estates, 491, 492. 

Examples of the meetings of the 
Estates from Merovingian times 
till Estates of Blois, 1660, 492. 

Richard II. ; proceedings of his de- 
position, 71-76. 

Ricliard of Armagh : the meaning of 
“ dominium,” 60, 01. 

Ruifini Avondo : treatises on the 
theory of majorities in the Middle 
Agos, 11, note 1. 

iSaliceto, Bartholomew de — 

Cites Jac. Butrigarius as holding 
that Roman people could revere 
the authority of the emperor 
and make laws, 140. 

Saliceto denies this, election of 
emperor belongs to German 
princes, deposition to Pope, 140. 

Roman people could not make 
“ general law,” even during 
vacancy of emperor ; this be- 
longs to Pope, 146, 147. 

Soyssol, Claude de : see under Limited 
Monarchy. 

Siete Partidas : first formally recog- 
nised as law, at Cortes of Alcala & 
Henares, in 1348, 0. 

Smith, Sir Thomas — 

Contrasts king and tyrant, the 
latter governs without consent 
of people, and makes and un- 
makes laws at his pleasure, 
without regard to common 
good, 326, 327, 306. 

Some say that this tyrannical 
power was possessed by the 
King of France since the time 
of Louis XI., and by some 
Italian princes, 327. 

The whole absolute power of the 
commonwealth of England re- 
sides in Parliament, 489. 

Respective powers of Parliament 
and king, 490. 

' Somnium Viridarii ' — 

King of France has right to impose 
taxation, but is guilty of sin 
if he does this without cause, 37. 

Ordinary and extraordinary rev- 
enues of the crown, 37. 

Ordinary revenues originally 
granted to prince for the imfenoe 
of the country, justice, Ac., 38. 

They may be refused and prince 
deposed if he diverts them to 
other purposes, 38. 
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If king ne^ects his duty or abuses 
his au^ority he should be 
deposed by the people, not the 
Pope, 39. 

3oto, D. — 

Nature of Eternal Law, Natural 
Law, “ Jus Gentium,” and Civil 
Law, 220. 

Princes normally do not derive 
their authority directly from 
God, but from the people, 25S, 
366. 


Authority of king is great, he is 
not merely “ dispensator offi- 
ciorum,” but is the '‘Bespublica,” 


265. 


King has power of making laws, 
“ Quod Prinoipi plaouit,’’ etc., 
266, 266. 


King cannot bo deposed except for 
tyranny, 266. 

Discussion of t 3 rrannicide and 
Council of Constance, 266. 

Prince is “ legibus solutus,” he is 
subject to ” via directiva " 
of the laws, not to ” vis coercive,” 


267. 

■ {jm^ornineta ” and » Souverain ”~ 

There must be in every community 
some supreme power which 
makes all laws and magistrates 
and is subject to no law, except 
that of God and nature, and 
“ Jus Gentium.” This is “ Maies- 
tos," Bodin, 372, 418, 419. 

Distinction between the “ Souver- 
ainet6 ” and the “ bouverain ” 
in Huguenot treatises, 373. 

The " Souveramet6 ” resides in 
the community, or its repro- 
sontative authority, while the 
king is " Souverain," Huguenot 
treatises, 373. 

” Concilo des Estats ” retains in 
its hands the sovereign authority 
of the kingdom, Hotman, 373. 

There are magistrates inferior to 
the “ Souverain ” and appointed 
by him, but who “ ne dependent 
proprement du souverain, mais 
de la ‘ 8ouveTainet4,’ ” ‘ Droit 
des Hagistrats,’ 373. 

The “ Souverain ” himself, before 
he is put in possession of his 
sovereign administration, sweeu'S 
fidelity to the “ Souverainet6,” 

* Dioit dee Magistrats,' 373. 

Kingdom and empires are “ fiefs,” 
and owe homage and services 
to the “ Souveraiaet6,” ‘ Droit 
des Magistrate,’ 373, 374. 

The "Souverain ” is not above the 
laws, but Bubjeot to them, * Droit 
des Magistrats,* 374. 

There ore inferior powers, “de- 


puties *’ of the people who create 
emd can depose prince. They 
as “ souverams magistrats ” are 
above the prinee, while os 
private persons they are below 
him, * Amhon et Politie,’ 376. 
There are few kingdoms where 
rulers are not bound by laws 
to which they have sworn 
at their accession, and they 
liave promised the “ Souver- 
ainet6,” that is the “ Estates," 
to keep them inviolably, * Ar- 
chon et Politic,’ 376. 

Tho authority of the community 
is greater than that of any one 
person ; the prince should be 
persuaded of this, Mariana, 376. 
King is under tho law, “ with 
dependence upon that whole 
entire body, over which he has 
dominion,” “ major singulis, 
umversis minor," Hooker, 378. 
Community cannot transfer 
“ Maiestas " to any other person, 
Althusius, 378, 379. 

See also under “ Maiestas." 

Ste. Aldogonde, Philip Marnix do— 

“ Privileges de Brabant," an im- 
plicit contract with prince, 386, 
386. 

Contractual agreement of Nether- 
lands with tho Duke of Anjou, 
1681, 386. 

St Germans, Christopher — 

Theory of Eternal Law, Natural 
Law, and Human Law, 228, 229. 
The six foimdations of English 
law, 234. 

Custom the source of three of 
them, the “ general customs of 
the coimtry,’* the ‘‘ Maxima ” 
of the courts, and certain 
particular customs, 234, 236. 
Statutes mode by tho king, the 
Lords Spiritual and Temporal, 
and the “ Coinmunitas," where 
the other forms of law are not 
sufficient, 236. 

Starkey, Thomas — 

“ Dialogue between Cardinal Pole 
and Thomas Lupset," 259-263. 
The primitive conditions of ^uman 
life, 269. ' ^ 

Aristotelian classification of gov- 
ernments, 269, 260. • 

England governed for these many 
years by princes who judged 
“ all things pertaining Po th^ 
state of our realm to hang only « 
upon their will,” 260. 

This cannot be a good govenunent, , 
260. • 4 

Prefers an’ele^ive monarchy, but 
admits that an horeditarjr mon- 
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arohy was bettof in England, 
261. 

If prince is hereditary there must 
be a “ Groat rarliamont *' to 
represB seditions and defend 
the liberty of tho people, 261. 

This is to appoint a Council, not 
the ordinary Council of the king 
— ^its composition, 261, 26‘2. 

Its function to maintain “ Laws 
and cood Policy,” evon against 
the king, to make war and 
peace, &c., 262. 

Authority of evil government is 
not derived from God, 202 

A mixed government the best, 262. 

States General, France — 

Met frequently in fourteenth 
century, 0, 96-108. 

Manifold powers and function^, 
06-108. 

The Templars, renunciation of 
obedience to Benedict Xlll., 
war and T>eaco, 06-98. 

Taxation in fourteenth cenliin’-, 
98-104. 

Abolition of illegal taxation, 1381, 

101 . 

Tlie constiUitinnal crisis, 1355- 
1358, 105-108. 

Taxation in fifteenth century, 

102-201. 

Commines condemns nil taxation 
without consent of subjects, 
201-203. 

Their various functions in tiflc('nlh 
century, 210-214. 

States General of Tours. 1484, 
213, 214. 

Commines, his higii opinion of their 
value, 21 4, 215. 

Fortcscue says that neither St 
Louis nor his uncoaloi's iniposed 
taxes without consent of Three 
Estates, 217. 

Supremo authority in Merovingian 
and Carnlingiaii times belonged 
to assemblies of ihe people, 
which ho relates to Stales 
General of later times, llotman, 
366. 

These assemblies oleeled and 
^deposed kings, uiul Stales 
General lind tlu' same powers, 
Hotman, 366. 

^tMaiestas ” remains with the 
people, and is embodied in 
Estates, Bouchoi, 368, 369. 

^ detained in its own liands the 
“ soiiveraino authorite,” llot- 
man, 373. 

Identifies “la souvenunt^ ” with 
& the “ EKiats oomposds du corps 
de tout le peupK)," 'Archon et 
Politie,* 376. 


They wore not wholly forgotten 
or ignored in early port of 
sixteenth century, examples, 
472. 

Their revival after the deat^ of 
Henry II., 473. 

8(>oech by I’Hdpital at opening of 
Xlstates of Oileans, 1560, 473. 

Estates of Blois, 1676. Address of 
nobles, 476. 

Demand of Three Estates that 
they should meet again after 
five years ; after that, every 
ten years, 475, 478. 

Demand by Third Estate that 
Ordinances made by the king on 
the “ i-emonst ranee ’’ of the Three 
Estates should not be revoked, 
except in u similar assembly 476. 

Estates of Bluis, 1688. King 
swears tluit ho would bind him- 
self to observe the laws ho had 
made, 476. 

Clergy and Third Estate declare 
laws made by the king with 
the Estates to be inviolable, 477. 

TJiiid Esiato demanded tliat no 
edict should bo published, and 
registcroil by “ I’arlements ” 
till it had been communicated 
to the “ Procurours-Syndics dcs 
f’tots dans les provinces," 477. 

Tiiird Estate demanded that tlie 
decisions of tho Estates should 
lie published, without going to 
tho king’s council, 478. 

King declared that he did not 
intend to make “ fundamental ” 
Jaws, except with the advice of 
the Estates, 478. 

Henry IV. in 1589 aiinoimcod liis 
intention to call together tho 
)Statos General within six montlis. 
Summons issued for mooting in 
1590, but it never mot, 478, 479. 

Oiitholie League called together 
tho Estates in 1693, 479. 

Henry railed together an assembly 
of notables in 1596, 479. 

Those culled were instructed to 
consult the people of their city 
or province, 479. 

Henry assured tho meeting that 
ho had railed them to hear and 
follow their advice, 479. 

Tho Estates wore not called to- 
gether by Henry before issuing 
the “Edict of Nantes,” 1698, 
but ho dcelai’cd that he liad 
examined the “ Cahiers ” of 
tlie Catholics, and had per- 
mitted the “ Reformed ” to 
meet and prepare their state- 
ments, 479, 480. 

Examples of taxation by Pro- 
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vincial Eitates, States General, 
and assembly of notable peisons, 
1499 to 1597, 480-484. 

^^^^epudiates conception that 
political authcH'ity normally 
came immediately from God ; 
this only happens rarely, 344, 
346. 

Community may transfer its juris- 
diction to one man, but the 
nature and form of this auth- 
ority is determined by human 
will, 346. 

Loffislative power belongs to king, 
but this depends upon the 
conditions under which his power 
was given him by the com- 
munity, 345, 346. 

Prince ought to obey his own 
laws, but repudiates the con- 
ception that the phrase “ legibus 
BolutuB ” applies ouly to “ leges 
caducarii,” 347. 

King ought to obey the laws, but 
is exempt from “ vis Icgum 
coactiva,” 347. 

Kingdom can justly make war 
upon a tyrant. 347, 348. 


Taxation — - 

No taxation without Parliament, 
“ Modus Tonondi Pailiamcn- 
tum,” 30. 

King can impose taxalioii for 
public purposes, not private, 
'Somnium Viridarii,’ 37. 

If he uses them for private pur- 
poses, he may be deposed, 
* Somnium Viridarii,’ 38. 

King has the right to impose 
taxation for royal expenses, 
Bartolus, 77. 

Prince has the right to impose 
“ collecta,” but only if it is 
useful to the commonwealth; 
but there is no “ obligatio 
naturalis ” to pay them, if it 
is made according to the 
prince’s “ effrenata voluntas,” 
Baldus, 86, 86. 

See under Cortes of Castile, 
States General of France, and 
Provincial Estates of France. 


It is tyranny to impose taxation 
without consent of subjects, 
Commines, 201. 

King of France can impose 
“ novum vectigal,” Ferrault, 
297. 


See under L’Hopital, Bodin, Thos. 
Smith, ‘ Droit des Magistrate,’ 
Parliament, ‘ Viadiciae.’ 
rudaschis, Nicolas de : see Fonor- 
mitanuB. 


Turrecremata^ 

Law8_ derive their authority from 
legislator, but ore void unless 
confirmed by custom, 163. 

Custom has force of law, if allowed 
by legislator, 163. 

Prefers mixed government, 167. 

Better to bo governed by law tlian 
by the will of one man, 168. 

The tyrant is one who governs 
for his own profit, 168. 

Subjects are not bound to obey 
the unjust commands of prince, 
168, 169. 

Tyndale, W. — 

Concerned to show tliat Reformers 
wore not subverters of political 
order, 287. 

Subjects who resist the king are 
resisting God, 288. 

Rulers whether good or evil ore 
ordained by God, 288. 

King in secular matters is outside 
of the law, 288. 

Dismisses contemptuously argu- 
ment that king had sworn to 
maintain the laws, privileges, 
&c., of his subjects, 289. 

King is the Lord’s anointed, 
cannot be deposed without a 
special commandment from God ; 
cites the story of David and 
Saul, 289. 

Attributes misfortunes of England 
in fifteenth century to deposition 
of Richard II., whom God had 
sot over them, 290. 

Restatement of Gregory the Great, 
but under immediate influence of 
Luther, 291. 

Unity, Political, of Europe — 

Dante. 111-123. 

Engelbert ot Adinont, 123. 

Bartolus, 123. 

Pierre Dubois, 124-126. 

Vacariub : people could revoke autli- 
ority given to prince, and could then 
make law', 23. 

Victoria, Francis- - 

A Dominican and Frofobsor at 
Salamanca, 328. 

King is bound by the law, 328. ^ 

“ Potestas " of king is from God, 
his " Authoritiis ” from -* thor 
commonwealth, 366. 

Vigelius, Nicolas — 

Laws abrogated by subsecfueul 
custom, 306. 

” Princeps legibus solutus,” he 
does not like this ; it is contrary 
to ” Digna Vox ” (fod. i. xiv. 4), - 
307. * j 

Rescrints of princo contrary to law 
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are to be rejecfed by Courts of 
Law, unless they injure no one, 
307. 

' Vindiciae contra Tyiannos’ — 

Laws nuKle wise men and 
magistrates to restrain kings, 
338, 330. 

The many are wiser than the one, 
330. 

King receives the law from the 
people, 330. 

Only among barbarians is king 
absolute, 330. 

Legislation in Empire, En^and, 
Spain, Hungary — ^by representa- 
tive bodies — ^it was fonperly the 
some in France, 340, 404. 

Kings the Vicars of Ood, God 
“institutes" them, but people 
“ constitute ” them, 367. 

Even hereditary monarchs arc only 
held to be kings when they 
have been invested by those 
who represent the “ Mmostas " 
of the people, 367. 

The two “ foedera," God, king, 
and people, and king and 
people, 388, 380. 

God is the avenger of the first, the 
people of the second, 388, 360. 

Such a contract between king and 
people exists in almost all 
countries. Empire, France, Eng- 
land, Spain, Brabant, &c., 300. 

It is related to mutual oaths at 
coronation, 300. 

There are officers of the kingdom 
whose function it is to maintain 
I, tl^ contract, 410. 

Hie Three Estates (of France) 
met every year formerly, 403. 

Their authority in war and peace, 
and taxation, they could even 
change the succession and de- 
pose the king if he was a tyrant, 
403 . 

Taxea could formerly only be 
imposed by the authority of 
the Three Estates in Franco. 
Cites law of Philip of Valois, 404. 

Wenceslas, Emperor : deposition by 
^e electors, 182, 183. 

■i-^esseliuB of Glroningen — 

Contract between people and ruler, 
^ 180. 

King not to bo obeyed in evil 
^ things, and may lawfully “ in 
regno turbari," 181. 

DiseuBsea meaning of Bt Paul in 
Romans xiii. 1. This refers 
only to righteous rulers, it is 
latnufr to resist others, 181, 182. 

Villiam of Onngp< — 

Statement of the i^inciples of the 


contract between prince and 
people in Netherlands, 383-380. 

Conceived of them in terms of 
feudal law, 384. 

If Philip violated these obligations, 
the Netherlands no longer obliged 
to render him obedience, 380, 
360, 396. 

Nobles have the right of the 
Ephors in Sparta to control 
^ evil kings, 385. 

Wveliffe. .Tohn— 

" Civile dominium ” created by 
“Ritus Gentium," and coercive 
authority was accepted by the 
custom and consent of the 
people as approved by reason, 
01 . 

Civil law and political authority 
instituted by men on account of 
sin, but derive their authority 
from God, 61, 63. 

Discusses the best form of govern- 
ment, in view of man’s sinful 
nature ; monarchy is probably 
the best, 52, 63. 

Christian man should obey the 
tyrant, “ quoad bona fortunoc 
minus \ ilencia," 62. 

Meaning of “ dominium," 62, 63. 
64, 66.61. 

Authority of the ruler founded 
on the election of the com- 
munity, in England and in 
other kmgdoms, 63. 

King is the vicar of God, whether 
just or unjust, cites Bom. xiii. 
and 1 Pet. ii., 64. 

Bosistance even to perverse ruler is 
a great sin, imless his commands 
ore against God, 64. 

King who violates the laws sins 
against God, 66. 

But his obedience to law is 
voluntary, 66. 

Zabarella (The Cardinal) — 

Discusses authority of custom, 
commenting on Decretal of 
Gregory IX. (Decretals i. 4, 11), 
161. 

Political authority is normally 
derived from the community, 
cites Aristotle, but probably this 
is a reminiscence of Morsilius, 
166. 

Discussion of the question whetlie* 
Roman people, when they trans- 
ferred weir authority to the 
prince, still retained it, 165. 

Mentions that he had seen a 
brasen tablet in Lateran dealing 
with the pcMrors given by the 
Senate and the Roman people, 
160, 166. 
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This made it clear that Roman 
people had retained the power 
of making' laws, 106. 

However this mi^t be, all power 
came to be in the hands of the 
prince, 160. 

Agrees with Lupoid of Bebenburg 
that the electors in electing the 
emperor acted as a “ Collegium ’* 
representing the “ universitas 
populi Romani,” 166. 

Gc^nunent a Divine institution 
even among infidels, cites In- 
nocent IV., 166. 

The electors can for just cause 
depose the emperor, at least 
when he has not yet been 
crornied by Pope, 167, 

This is Zabmlla's own judgment, 
but he submits it to the judgment 
of more competent persons, 
167. 

Zasius — 

Emperor has “ Potestas immensa,” 
he is ” legibus solutus,” and 
can make law ” solus,” 316. 

Prince is bound by his “ contracts ” 
even with private persons — 
relates this to feudal law, 319. 

Prince’s actions must conform to 
reason and equity, cites the 
stories of Trajan and Agesilaue, 
and the rescript of Anastasius 
that no hood was to be paid 
by administrators to rescripts 
contrary to general law and 
public utility, 320. 

Discusses the meaning of " legibus 
solutus.” This does not mean 
that the prince could annul a 


man's legak rights by law, decree, 
or statute. Reference to cose 
“ in Consistorio Priocipis,” 320. 

This is jwobably the case discussed 
in Zasius' ‘ Consilia,' ii. 10, 321. 

Two principles laid down in this. 
Emperor cannot override the 
judgment of the Court, and he 
is bound by hie contract, 321. 

There had been much discussion 
of such phrases as “ ex pleni- 
tudine potestatis ” and “ ex 
certa scientia,” 321. 

Zasius is quite clear that by the 
use of such phrases the emperor 
could not annul “ Res Judicata,” 
or a man's lawful rights, 321, 
322, 

Such phrases had become a matter 
of convention, and they had 
no great force, 322. 

In this case the emperor was bound 
by his own constitution in the 
IKet of Worms, 146S. TUs 
liad received the force of a 
contract, few the emperor had 
sworn to observe it, 323. 

The authority of the emperor does 
not extend to injustice, though 
ho is “ lege mere positive 
solutus,” 323, 324. 

The ” iuB ” claimed by a man 
which belongs to the “ ius 
naturale vel gentium ” cannot 
be taken away by the emperor, 
except perhaps for obvious 
public utility, 323, 324. 

The Court, therefore, should order 
Its original judgment to be 
carried out, 323, 324. 
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